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Open Meetings
Statewide agencies and regional agencies that extend into four or more counties post
meeting notices with the Secretary of State.
Meeting agendas are available on the Texas Register's Internet site:
http://www.sos.state.tx.us/open/index.shtml
Members of the public also may view these notices during regular office hours from a
computer terminal in the lobby of the James Earl Rudder Building, 1019 Brazos (corner
of 11th Street and Brazos) Austin, Texas.  To request a copy by telephone, please call
463-5561 in Austin. For out-of-town callers our toll-free number is 800-226-7199. Or
request a copy by email: register@sos.state.tx.us
For items not available here, contact the agency directly. Items not found here:
• minutes of meetings
• agendas for local government bodies and regional agencies that extend into fewer
than four counties
• legislative meetings not subject to the open meetings law
The Office of the Attorney General offers information about the open meetings law,
including Frequently Asked Questions, the Open Meetings Act Handbook, and Open
Meetings Opinions.
http://www.oag.state.tx.us/opinopen/opengovt.shtml
The Attorney General's Open Government Hotline is 512-478-OPEN (478-6736) or toll-
free at (877) OPEN TEX (673-6839).
Additional information about state government may be found here:
http://www.state.tx.us/
...
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,





Texas Health and Human Services Commission
Post Ofce Box 13247
Austin, Texas 78711
Re: Whether the Ofce for the Prevention of Developmental Disabili-
ties is an autonomous state agency or whether it is subject to oversight
and control by the Health and Human Services Commission (RQ-0434-
GA)
S U M M A R Y
The Ofce for the Prevention of Developmental Disabilities is not sub-
ject to the scal control and oversight of the Health and Human Ser-
vices Commission. The Ofce is expressly authorized to solicit funds
such as private grant funds. Because the Ofce does not provide ser-
vices to physically or mentally disabled persons, it is not authorized by
article XVI, section 6(b) of the Texas Constitution to spend private and
public grants and donations without specic legislative appropriation.
Opinion No. GA-0448
Mr. O.C. "Chet" Robbins
Executive Director
Texas Funeral Service Commission
Post Ofce Box 12217
Austin, Texas 78711
Re: Applicability of chapter 711, Health and Safety Code, to a family
cemetery (RQ-0440-GA)
S U M M A R Y
A family is not a "cemetery organization" subject to section 711.034 of
the Texas Health and Safety Code.
Opinion No. GA-0449
The Honorable Armando R. Villalobos
Cameron County District Attorney
974 East Harrison
Brownsville, Texas 78520
Re: Whether premium payments for health insurance and car al-
lowances provided to the mayor and city commissioners of Brownsville
constitute "compensation" for purposes of the Brownsville City Char-
ter (RQ-0445-GA)
S U M M A R Y
Premium payments for health insurance and car allowances provided
to municipal ofcials constitute "compensation." Because the attorney
general does not construe city charters, the issue of whether such com-
pensation may be provided to the mayor and city commissioners of
Brownsville is within the discretion of municipal ofcials.
Opinion No. GA-0450
The Honorable Joel D. Littleeld
Hunt County Attorney
Post Ofce Box 1097
Greenville, Texas 75403-1097
Re: Whether a county clerk is authorized, required, or permitted by
statute to le and record a common-law copyright (RQ-0449-GA)
S U M M A R Y
A county clerk may not le and record a common-law copyright.
For further information, please access the website at





Of¿ce of the Attorney General
Filed: August 16, 2006
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Advisory Opinion Request
AOR-535 The Texas Ethics Commission has been asked to consider
whether the description of a cash or cash equivalent gift of over $250
that is reportable under §572.023 (7) of the Government Code is re-
quired to include the value of the gift or merely report the method of
conveyance of the gift, such as for example, an "envelope," or "pieces
of paper."
The Texas Ethics Commission is authorized by §571.091 of the Gov-
ernment Code to issue advisory opinions in regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter
36, Penal Code; and (9) Chapter 39, Penal Code.
Questions on particular submissions should be addressed to the Texas






Filed: August 15, 2006
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TITLE 4. AGRICULTURE
PART 2. TEXAS ANIMAL HEALTH
COMMISSION
CHAPTER 40. CHRONIC WASTING DISEASE
4 TAC §40.5
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of
the Texas Animal Health Commission or in the Texas Register ofce,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Texas Animal Health Commission proposes to amend
Chapter 40, which is entitled "Chronic Wasting Disease"
("CWD") by repealing §40.5, entitled "Monitoring Requirements
for Elk." The rule was recently adopted by the Commission
and published in the December 23, 2005, issue of the Texas
Register (30 TexReg 8674). The purpose of the rule was for
ensuring that all Texas premises where commercial elk are
maintained register with the Commission’s premises identica-
tion program. These new requirements were coordinated with
another proposal for a premise identication program for all
animal livestock species that was proposed at the same time
the elk requirements were adopted. However those proposed
premises registration requirements were later placed on "hold,"
and will not be considered in the immediate future by commis-
sioners. The Commission continues to promote voluntary, free
registration of sites (premises) where livestock and fowl are
held, handled or managed. However, until the other animal
identication programs are put in place, the Commission is
proposing to repeal §40.5. The Commission will take comments
through October 6, 2006 on whether all or only part of this
section should be repealed.
FISCAL NOTE
Mike Jensen, Assistant Executive Director of Administration,
Texas Animal Health Commission, has determined for the rst
ve-year period the repeal is in effect, there will be no additional
scal implications for state or local government as a result of
enforcing or administering the repeal of §40.5. Implementation
of a National Animal Identication System (NAIS) in Texas might
have a slight scal impact; however such impact would be in any
rule proposal specic to state implementation of NAIS. Premises
registration benets the state, producers, and consumers by
facilitating the Commission’s ability to quickly respond to a
disease threat and to trace animals, including elk, that might
have been exposed to an animal disease. All producers are
encouraged to participate in the national program, which is a
voluntary program at this time, by registering their premises.
There will be no effect to small or micro businesses.
PUBLIC BENEFIT NOTE
Mr. Jensen also has determined that because the national pro-
gram is a voluntary program, repealing §40.5 should not ad-
versely impact the public. However, voluntary participation and
registration of premises by producers would facilitate the Com-
mission’s ability to quickly respond and control CWD disease is-
sues related to elk.
LOCAL EMPLOYMENT IMPACT STATEMENT
In accordance with Government Code, §2001.022, this
agency has determined that the proposal will not impact
local economies.
TAKINGS ASSESSMENT
The agency has determined that the proposed governmental ac-
tion will not affect private real property. The proposed rule is
an activity related to the handling of animals, including require-
ments concerning testing, movement, inspection, identication,
reporting of disease, and treatment, in accordance with 4 TAC
§59.7, and is, therefore, compliant with the Private Real Prop-
erty Preservation Act in Government Code, Chapter 2007.
REQUEST FOR COMMENT
Comments regarding the proposed repeal may be submitted
to Dolores Holubec, Texas Animal Health Commission, 2105
Kramer Lane, Austin, Texas 78758, by fax at (512) 719-0721 or
by e-mail at "comments@tahc.state.tx.us." Comments will be
taken through October 6, 2006.
STATUTORY AUTHORITY
The repeal is proposed as follows:
House Bill 1361 implements an animal identication program
and provides rulemaking authority through §161.056, Agricul-
ture Code. Section 161.056 authorizes the commission to imple-
ment an animal identication program that is consistent with the
United States Department of Agriculture’s National Animal Iden-
tication System. It authorizes the commission to require the use
of ofcial identication numbers assigned as part of the animal
identication program for animal disease control, animal emer-
gency management, and other commission programs and as-
sess a registration fee on all entities that register for a premises
identication number Also it authorizes the commission to adopt
rules necessary to implement and enforce this section.
The Commission is vested by statute, §161.041(a), with the re-
quirement to protect all livestock, domestic animals, and do-
mestic fowl from disease. The Commission is authorized, by
§161.041(b), to act to eradicate or control any disease or agent
of transmission for any disease that affects livestock. If the Com-
mission determines that a disease listed in §161.041 of this code
or an agent of transmission of one of those diseases exists in a
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place in this state among livestock, or that livestock are exposed
to one of those diseases or an agent of transmission of one of
those diseases, the Commission shall establish a quarantine on
the affected animals or on the affected place. That is found in
§161.061. As a control measure, the Commission by rule may
regulate the movement of animals. The Commission may restrict
the intrastate movement of animals even though the movement
of the animals is unrestricted in interstate or international com-
merce. The Commission may require testing, vaccination, or an-
other epidemiologically sound procedure before or after animals
are moved. That is found in §161.054. That authority is found in
§161.048. A person is presumed to control the animal if the per-
son is the owner or lessee of the pen, pasture, or other place in
which the animal is located and has control of that place; or ex-
ercises care or control over the animal. That is under §161.002.
Section 161.007 provides that if a veterinarian employed by
the Commission determines that a communicable disease
exists among livestock, domestic animals, or domestic fowl
or on certain premises or that livestock, domestic animals, or
domestic fowl have been exposed to the agency of transmis-
sion of a communicable disease, the exposure or infection is
considered to continue until the Commission determines that
the exposure or infection has been eradicated through methods
prescribed by rule of the commission. Section 161.005 provides
that the commission may authorize the executive director or
another employee to sign written instruments on behalf of the
commission. A written instrument, including a quarantine or
written notice, signed under that authority has the same force
and effect as if signed by the entire Commission.
No other statutes, articles or codes are affected by the proposal.
§40.5. Monitoring Requirements for Elk.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Animal Health Commission
Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 719-0700
CHAPTER 47. APPROVED PERSONNEL
4 TAC §47.1, §47.2
The Texas Animal Health Commission (Commission) proposes
amendments to Chapter 47, concerning "Approved Personnel."
This proposal amends the denitions in §47.1 and the general
requirements in §47.2. The amendments permit an approved
technician, or employee to collect and submit blood samples to
the state/federal animal health laboratory for brucellosis testing
purposes under the general supervision of a veterinarian instead
of direct supervision. These amendments facilitate gathering
blood samples by approved technicians or employees for situa-
tions in which cattle move directly to slaughter from locations or
areas that do not have locally available veterinarians to collect
the blood samples prior to shipment. The amendments to the
rules will provide the ability to conduct additional serological and
cultural examination of a serologically positive animal to conrm
whether the animal is actually infected and determine whether
or not additional testing should be required on the herd while the
animal is still alive.
Pre-testing prior to shipment to slaughter also allows for more
efcient use of resources in that animals tested as positive would
be identied prior to slaughter, eliminating the time consuming
and expensive post slaughter herd testing on animals that were
serological reactors at slaughter, but were not truly infected.
Elsewhere in this issue of the Texas Register, the Texas Animal
Health Commission proposes the rule review for Chapter 47, Ap-
proved Personnel.
FISCAL NOTE
Mike Jensen, Deputy Executive Director of Administration, Texas
Animal Health Commission, has determined for the rst ve-year
period the amendments are in effect, there will be no signi-
cant scal implications for state or local government as a re-
sult of enforcing or administering the amended rules. The costs
of pre-testing blood samples for brucellosis prior to shipment to
slaughter are signicantly lower than the cost of resources re-
quired to perform trace and testing activities after a positive is
discovered at slaughter. There will be no effect to individuals,
small or micro businesses.
PUBLIC BENEFIT NOTE
Mr. Jensen also has determined that for each year of the rst
ve years the amendments are in effect, the public benet antic-
ipated as a result of enforcing the amended rules will be more ef-
cient use of state resources by identifying and segregating any
potential positive animals prior to shipment to slaughter, which
signicantly reduces trace and additional herd testing costs.
LOCAL EMPLOYMENT IMPACT STATEMENT
In accordance with Government Code, §2001.022, this
agency has determined that the proposal will not impact
local economies.
TAKINGS ASSESSMENT
The agency has determined that the proposed governmental ac-
tion will not affect private real property. These proposed rules are
an activity related to the handling of animals, including require-
ments concerning testing, movement, inspection, identication,
reporting of disease, and treatment, in accordance with 4 TAC
§59.7, and are, therefore, compliant with the Private Real Prop-
erty Preservation Act in Government Code, Chapter 2007.
REQUEST FOR COMMENT
Comments regarding the proposed amendments may be submit-
ted to Dolores Holubec, Texas Animal Health Commission, 2105
Kramer Lane, Austin, Texas 78758, by fax at (512) 719-0721 or
by e-mail at "comments@tahc.state.tx.us."
STATUTORY AUTHORITY
The amendments are proposed as follows:
The Commission is vested by statute, §161.041(a), with the re-
quirement to protect all livestock, domestic animals, and do-
mestic fowl from disease. The Commission is authorized, by
§161.041(b), to act to eradicate or control any disease or agent
of transmission for any disease that affects livestock. In Chap-
ter 163 there is §163.064, and entitled "Testing and Vaccination,"
which provides that "[o]nly a person approved by the commission
may perform testing and vaccinating for brucellosis, regardless
of whether the person is a veterinarian."
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No other statutes, articles, or codes are affected by the amend-
ments.
§47.1. Denitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
(1) (No change.)
(2) Approved personnel--
(A) - (C) (No change.)
(D) veterinarians’ technicians and/or employees who
have satisfactorily completed TAHC brucellosis training.
(3) - (9) (No change.)
(10) Veterinarian’s technician--An approved person who
works under the direct supervision of an approved veterinarian unless
specically exempted under these rules, or rules of the Texas Board
of Veterinary Medical Examiners as provided in 22 TAC Chapter
573, Subchapter B (relating to Supervision of Personnel), to perform
certain procedures under general supervision.
(11) (No change.)
§47.2. General Requirements.
This regulation sets the standards for personnel who perform work in
the Texas Bovine Brucellosis Program pursuant to the Texas Agricul-
ture Code, §163.064. Personnel may perform bovine brucellosis work
in Texas as follows.
(1) - (3) (No change.)
(4) An approved veterinarian’s technician or other em-
ployee must work under the direct supervision of an approved
veterinarian while performing brucellosis work as permitted herein
except an approved employee who is only collecting blood samples on
animals to be consigned directly from the ranch to slaughter and sub-
mitting them to the state/federal laboratory for testing may do so under
general supervision. The approved veterinarian is responsible for
assuring that approved veterinarian’s technicians and other employees
working under his/her supervision comply with all TAHC regulations.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Animal Health Commission
Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 719-0700
TITLE 7. BANKING AND SECURITIES
PART 1. FINANCE COMMISSION OF
TEXAS
CHAPTER 1. CONSUMER CREDIT
REGULATION
SUBCHAPTER E. INTEREST CHARGES ON
LOANS
7 TAC §§1.501 - 1.505
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of
the Finance Commission of Texas or in the Texas Register ofce, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Finance Commission of Texas (the commission) proposes
the repeal of 7 TAC, Part 1, Chapter 1, Subchapter E, §§1.501
- 1.505, concerning Charges on Loans. The commission has
determined as part of a rule review that this subchapter more
effectively belongs in Part 5, in a new chapter (Chapter 83, con-
cerning Consumer Loans). Therefore, these rules are being pro-
posed for repeal and new rules are proposed elsewhere in this
issue of the Texas Register.
Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the rst ve-year period the repeal as proposed
will be in effect, there will be no scal implications for state or
local government as a result of administering or enforcing the
repeal.
Commissioner Pettijohn also has determined that for each year
of the rst ve years the repeal as proposed will be in effect, the
public benet anticipated as a result of the repeal will be more
logically organized and readily available rules for lenders and
consumers. There is no anticipated cost to persons who are
required to comply with the repeal as proposed. There will be no
adverse economic effect on small or micro businesses. There
will be no effect on individuals required to comply with the repeal
as proposed.
Comments on the proposed repeal may be submitted in
writing to Laurie Hobbs, Assistant General Counsel, Of-
ce of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207, or by e-mail to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposed repeal is published in the Texas Register.
At the conclusion of the 31st day after the proposed repeal is
published in the Texas Register, no further written comments
will be considered or accepted by the commission.
The repeal is proposed under Texas Finance Code, §11.304,
which authorizes the commission to adopt rules to enforce Title
4 of the Texas Finance Code. Additionally, Texas Finance Code,
§342.551 authorizes the commission to adopt rules for the en-
forcement of the consumer loan chapter.
The statutory provisions (as currently in effect) affected by the
proposed repeal are contained in Texas Finance Code, Chapter
342.
§1.501. Maximum Interest Charge.
§1.502. Treatment of Periods Less Than a Full Month before the First
Installment Date.
§1.503. Administrative Loan Fee.
§1.504. Default Charges.
§1.505. Deferment.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 11, 2006.
TRD-200604229
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Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 936-7640
SUBCHAPTER F. ALTERNATE CHARGES
FOR CONSUMER LOANS
7 TAC §§1.601, 1.603 - 1.606
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of
the Finance Commission of Texas or in the Texas Register ofce, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Finance Commission of Texas (the commission) proposes
the repeal of 7 TAC, Part 1, Chapter 1, Subchapter F, §§1.601
and 1.603 - 1.606, concerning Alternate Charges for Consumer
Loans. The commission has determined as part of a rule review
that this subchapter more effectively belongs in Part 5, in a new
chapter (Chapter 83, concerning Consumer Loans). Therefore,
these rules are being proposed for repeal and new rules are pro-
posed elsewhere in this issue of the Texas Register.
Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the rst ve-year period the repeal as proposed
will be in effect, there will be no scal implications for state or
local government as a result of administering or enforcing the
repeal.
Commissioner Pettijohn also has determined that for each year
of the rst ve years the repeal as proposed will be in effect, the
public benet anticipated as a result of the repeal will be more
logically organized and readily available rules for lenders and
consumers. There is no anticipated cost to persons who are
required to comply with the repeal as proposed. There will be no
adverse economic effect on small or micro businesses. There
will be no effect on individuals required to comply with the repeal
as proposed.
Comments on the proposed repeal may be submitted in
writing to Laurie Hobbs, Assistant General Counsel, Of-
ce of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207, or by e-mail to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposed repeal is published in the Texas Register.
At the conclusion of the 31st day after the proposed repeal is
published in the Texas Register, no further written comments
will be considered or accepted by the commission.
The repeal is proposed under Texas Finance Code, §11.304,
which authorizes the commission to adopt rules to enforce Title
4 of the Texas Finance Code. Additionally, Texas Finance Code,
§342.551 authorizes the commission to adopt rules for the en-
forcement of the consumer loan chapter.
The statutory provisions (as currently in effect) affected by the





§1.605. Payday Loans; Deferred Presentment Transactions.
§1.606. Limitation on Acquisition Charge.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Finance Commission of Texas
Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 936-7640
SUBCHAPTER G. INTEREST AND OTHER
CHARGES ON SECONDARY MORTGAGE
LOANS
7 TAC §§1.701 - 1.708
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of
the Finance Commission of Texas or in the Texas Register ofce, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Finance Commission of Texas (the commission) proposes
the repeal of 7 TAC, Part 1, Chapter 1, Subchapter G, §§1.701
- 1.708, concerning Interest and Other Charges on Secondary
Mortgage Loans. The commission has determined as part of a
rule review that this subchapter more effectively belongs in Part
5, in a new chapter (Chapter 83, concerning Consumer Loans).
Therefore, these rules are being proposed for repeal and new
rules are proposed elsewhere in this issue of the Texas Register.
Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the rst ve-year period the repeal as proposed
will be in effect, there will be no scal implications for state or
local government as a result of administering or enforcing the
repeal.
Commissioner Pettijohn also has determined that for each year
of the rst ve years the repeal as proposed will be in effect, the
public benet anticipated as a result of the repeal will be more
logically organized and readily available rules for lenders and
consumers. There is no anticipated cost to persons who are
required to comply with the repeal as proposed. There will be no
adverse economic effect on small or micro businesses. There
will be no effect on individuals required to comply with the repeal
as proposed.
Comments on the proposed repeal may be submitted in
writing to Laurie Hobbs, Assistant General Counsel, Of-
ce of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207, or by e-mail to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposed repeal is published in the Texas Register.
At the conclusion of the 31st day after the proposed repeal is
published in the Texas Register, no further written comments
will be considered or accepted by the commission.
The repeal is proposed under Texas Finance Code, §11.304,
which authorizes the commission to adopt rules to enforce Title
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4 of the Texas Finance Code. Additionally, Texas Finance Code,
§342.551 authorizes the commission to adopt rules for the en-
forcement of the consumer loan chapter.
The statutory provisions (as currently in effect) affected by the
proposed repeal are contained in Texas Finance Code, Chapter
342.
§1.701. Maximum Interest Charge.
§1.702. Treatment of Periods Less Than a Full Month.
§1.703. Default Charges.
§1.704. Deferment.
§1.705. Amounts Authorized To Be Charged after Consummation.
§1.706. Amounts Authorized to be Collected on or before Closing.
§1.707. Other Fees.
§1.708. Balloon Payments.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Finance Commission of Texas
Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 936-7640
SUBCHAPTER H. REFUNDS IN
PRECOMPUTED LOANS
7 TAC §§1.751, 1.752, 1.754, 1.755, 1.758 - 1.761
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of
the Finance Commission of Texas or in the Texas Register ofce, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Finance Commission of Texas (the commission) proposes
the repeal of 7 TAC, Part 1, Chapter 1, Subchapter H, §§1.751,
1.752, 1.754, 1.755, and 1.758 - 1.761, concerning Refunds in
Precomputed Loans. The commission has determined as part
of a rule review that these subchapters more effectively belong
in Part 5, in a new chapter (Chapter 83, concerning Consumer
Loans). Therefore, these rules are being proposed for repeal
and new rules are proposed elsewhere in this issue of the Texas
Register.
Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the rst ve-year period the repeal as proposed
will be in effect, there will be no scal implications for state or
local government as a result of administering or enforcing the
repeal.
Commissioner Pettijohn also has determined that for each year
of the rst ve years the repeal as proposed will be in effect, the
public benet anticipated as a result of the repeal will be more
logically organized and readily available rules for lenders and
consumers. There is no anticipated cost to persons who are
required to comply with the repeal as proposed. There will be no
adverse economic effect on small or micro businesses. There
will be no effect on individuals required to comply with the repeal
as proposed.
Comments on the proposed repeal may be submitted in
writing to Laurie Hobbs, Assistant General Counsel, Of-
ce of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207, or by e-mail to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposed repeal is published in the Texas Register.
At the conclusion of the 31st day after the proposed repeal is
published in the Texas Register, no further written comments
will be considered or accepted by the commission.
The repeal is proposed under Texas Finance Code, §11.304,
which authorizes the commission to adopt rules to enforce Title
4 of the Texas Finance Code. Additionally, Texas Finance Code,
§342.551 authorizes the commission to adopt rules for the en-
forcement of the consumer loan chapter.
The statutory provisions (as currently in effect) affected by the
proposed repeal are contained in Texas Finance Code, Chapter
342.
§1.751. Scope.
§1.752. Specic Application to Subchapter E and G Loans.
§1.754. Refund of Precomputed Interest in Regular Subchapter E.
§1.755. Refund of Precomputed Interest in Subchapter G Loans.
§1.758. Specic Application to Subchapter F Loans.
§1.759. Refund of Precomputed Interest in Subchapter F Loans; Pre-
payment in Full before the First Installment Due Date.
§1.760. Refund of Precomputed Interest in Subchapter F Loans; Pre-
payment in Full after the First Installment Due Date and before the Fi-
nal Installment Due Date.
§1.761. Excess Refunds.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Finance Commission of Texas
Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 936-7640
SUBCHAPTER I. INSURANCE
7 TAC §§1.801 - 1.811, 1.814
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of
the Finance Commission of Texas or in the Texas Register ofce, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Finance Commission of Texas (the commission) proposes
the repeal of 7 TAC, Part 1, Chapter 1, Subchapter I, §§1.801
- 1.811 and 1.814, concerning Insurance. The commission has
determined as part of a rule review that these subchapters more
effectively belong in Part 5, in a new chapter (Chapter 83, con-
cerning Consumer Loans). Therefore, these rules are being pro-
posed for repeal and new rules are proposed elsewhere in this
issue of the Texas Register.
Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the rst ve-year period the repeal as proposed
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will be in effect, there will be no scal implications for state or
local government as a result of administering or enforcing the
repeal.
Commissioner Pettijohn also has determined that for each year
of the rst ve years the repeal as proposed will be in effect, the
public benet anticipated as a result of the repeal will be more
logically organized and readily available rules for lenders and
consumers. There is no anticipated cost to persons who are
required to comply with the repeal as proposed. There will be no
adverse economic effect on small or micro businesses. There
will be no effect on individuals required to comply with the repeal
as proposed.
Comments on the proposed repeal may be submitted in
writing to Laurie Hobbs, Assistant General Counsel, Of-
ce of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207, or by e-mail to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposed repeal is published in the Texas Register.
At the conclusion of the 31st day after the proposed repeal is
published in the Texas Register, no further written comments
will be considered or accepted by the commission.
The repeal is proposed under Texas Finance Code, §11.304,
which authorizes the commission to adopt rules to enforce Title
4 of the Texas Finance Code. Additionally, Texas Finance Code,
§342.551 authorizes the commission to adopt rules for the en-
forcement of the consumer loan chapter.
The statutory provisions (as currently in effect) affected by the
proposed repeal are contained in Texas Finance Code, Chapter
342.
§1.801. Denitions.
§1.802. Authorized Property Insurance.
§1.803. Limitations on Property Insurance.
§1.804. Claim Provisions for Property Insurance Other Than Insur-
ance Covering Automobiles.
§1.805. Authorized Credit Insurance.
§1.806. Provision of Policy or Certicate.
§1.807. Single-interest Insurance.
§1.808. Termination and Refund.
§1.809. Prepayment of Loan from Insurance Proceeds.
§1.810. Evidence of Equal Insurance Coverage.
§1.811. Nonling Insurance.
§1.814. Gap Waiver Agreement.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Finance Commission of Texas
Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 936-7640
SUBCHAPTER J. AUTHORIZED LENDER’S
DUTIES AND AUTHORITY
7 TAC §§1.826, 1.828, 1.830 - 1.832, 1.834 - 1.839, 1.848
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of
the Finance Commission of Texas or in the Texas Register ofce, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Finance Commission of Texas (the commission) proposes
the repeal of 7 TAC, Part 1, Chapter 1, Subchapter J, §§1.826,
1.828, 1.830 - 1.832, 1.834 - 1.839, and 1.848, concerning Au-
thorized Lender’s Duties and Authority. The commission has de-
termined as part of a rule review that these subchapters more
effectively belong in Part 5, in a new chapter (Chapter 83, con-
cerning Consumer Loans). Therefore, these rules are being pro-
posed for repeal and new rules are proposed elsewhere in this
issue of the Texas Register.
Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the rst ve-year period the repeal as proposed
will be in effect, there will be no scal implications for state or
local government as a result of administering or enforcing the
repeal.
Commissioner Pettijohn also has determined that for each year
of the rst ve years the repeal as proposed will be in effect, the
public benet anticipated as a result of the repeal will be more
logically organized and readily available rules for lenders and
consumers. There is no anticipated cost to persons who are
required to comply with the repeal as proposed. There will be no
adverse economic effect on small or micro businesses. There
will be no effect on individuals required to comply with the repeal
as proposed.
Comments on the proposed repeal may be submitted in
writing to Laurie Hobbs, Assistant General Counsel, Of-
ce of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207, or by e-mail to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposed repeal is published in the Texas Register.
At the conclusion of the 31st day after the proposed repeal is
published in the Texas Register, no further written comments
will be considered or accepted by the commission.
The repeal is proposed under Texas Finance Code, §11.304,
which authorizes the commission to adopt rules to enforce Title
4 of the Texas Finance Code. Additionally, Texas Finance Code,
§342.551 authorizes the commission to adopt rules for the en-
forcement of the consumer loan chapter.
The statutory provisions (as currently in effect) affected by the
proposed repeal are contained in Texas Finance Code, Chapter
342.
§1.826. Quotation of Net Pay-Offs.
§1.828. Return of Instruments to Borrower.
§1.830. Files and Records Required (Subchapter E and F Lenders).
§1.831. Files and Records Required (Subchapter G Lenders).
§1.832. Files and Records Required (Subchapter G Mortgage Bro-
kers).
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§1.834. Approval of Electronic Recordkeeping Systems and Optical
Imaging Systems.
§1.835. Review of Records.
§1.836. Correction of Errors or Violations.
§1.837. Unclaimed Funds.
§1.838. Annual Report.
§1.839. Follow-Up Examination Fees.
§1.848. Disclosure When Automobile Club Membership Offered in
Connection with a Loan.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Finance Commission of Texas
Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 936-7640
SUBCHAPTER K. PROHIBITIONS ON
AUTHORIZED LENDERS
7 TAC §§1.851 - 1.858, 1.860 - 1.863
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of
the Finance Commission of Texas or in the Texas Register ofce, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Finance Commission of Texas (the commission) proposes
the repeal of 7 TAC, Part 1, Chapter 1, Subchapter K, §§1.851 -
1.858 and 1.860 - 1.863, concerning Prohibitions on Authorized
Lenders. The commission has determined as part of a rule re-
view that these subchapters more effectively belong in Part 5,
in a new chapter (Chapter 83, concerning Consumer Loans).
Therefore, these rules are being proposed for repeal and new
rules are proposed elsewhere in this issue of the Texas Regis-
ter.
Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the rst ve-year period the repeal as proposed
will be in effect, there will be no scal implications for state or
local government as a result of administering or enforcing the
repeal.
Commissioner Pettijohn also has determined that for each year
of the rst ve years the repeal as proposed will be in effect, the
public benet anticipated as a result of the repeal will be more
logically organized and readily available rules for lenders and
consumers. There is no anticipated cost to persons who are
required to comply with the repeal as proposed. There will be no
adverse economic effect on small or micro businesses. There
will be no effect on individuals required to comply with the repeal
as proposed.
Comments on the proposed repeal may be submitted in
writing to Laurie Hobbs, Assistant General Counsel, Of-
ce of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207, or by e-mail to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposed repeal is published in the Texas Register.
At the conclusion of the 31st day after the proposed repeal is
published in the Texas Register, no further written comments
will be considered or accepted by the commission.
The repeal is proposed under Texas Finance Code, §11.304,
which authorizes the commission to adopt rules to enforce Title
4 of the Texas Finance Code. Additionally, Texas Finance Code,
§342.551 authorizes the commission to adopt rules for the en-
forcement of the consumer loan chapter.
The statutory provisions (as currently in effect) affected by the
proposed repeal are contained in Texas Finance Code, Chapter
342.
§1.851. Duplication of Loans.
§1.852. Loan Size, Duration, and Schedule of Installments: Limita-
tion.
§1.853. Misleading Advertising.
§1.854. Conditional Offers of Credit.
§1.855. Advertisements in Form of Negotiable Instruments.
§1.856. Use of State Agency Name.
§1.857. Full Disclosure Requirements--Other Than Open-End or Re-
volving Loan Plans.




§1.862. Simulated Legal Process or Documents Prohibited.
§1.863. Impersonation and Fictitious Names Prohibited.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Finance Commission of Texas
Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 936-7640
SUBCHAPTER P. REGISTRATION OF RETAIL
CREDITORS
7 TAC §1.901, §1.902
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of
the Finance Commission of Texas or in the Texas Register ofce, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Finance Commission of Texas (the commission) proposes
the repeal of 7 TAC, Part 1, Chapter 1, Subchapter P, §1.901
and §1.902, concerning Registration of Retail Creditors. The
commission has determined as part of a rule review that this sub-
chapter more effectively belongs in Part 5, as part of a new chap-
ter (Chapter 86, concerning Retail Creditors). Therefore, these
rules are being proposed for repeal and new rules are proposed
elsewhere in this issue of the Texas Register.
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Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the rst ve-year period the repeal as proposed
will be in effect, there will be no scal implications for state or
local government as a result of administering or enforcing the
repeal.
Commissioner Pettijohn also has determined that for each year
of the rst ve years the repeal as proposed will be in effect, the
public benet anticipated as a result of the repeal will be more
logically organized and readily available rules for lenders and
consumers. There is no anticipated cost to persons who are
required to comply with the repeal as proposed. There will be no
adverse economic effect on small or micro businesses. There
will be no effect on individuals required to comply with the repeal
as proposed.
Comments on the proposed repeal may be submitted in
writing to Laurie Hobbs, Assistant General Counsel, Of-
ce of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207, or by e-mail to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposed repeal is published in the Texas Register.
At the conclusion of the 31st day after the proposed repeal is
published in the Texas Register, no further written comments
will be considered or accepted by the commission.
The repeal is proposed under Texas Finance Code, §11.304,
which authorizes the commission to adopt rules to enforce Title
4 of the Texas Finance Code. Additionally, Texas Finance Code,
§345.351 and §347.451 authorize the commission to adopt rules
concerning the registration of retail creditors.
The statutory provisions (as currently in effect) affected by the
proposed repeal are contained in Texas Finance Code, Chapters
345, 347, and 348.
§1.901. Consumer Notications.
§1.902. Annual Registration Fees.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Finance Commission of Texas
Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 936-7640
CHAPTER 4. CURRENCY EXCHANGE
7 TAC §4.2, §4.5
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of
the Finance Commission of Texas or in the Texas Register ofce, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Finance Commission of Texas (commission), on behalf of
the Texas Department of Banking (department), proposes the
repeal of §4.2, concerning change of principal, and §4.5, con-
cerning acquisition of control of corporate license.
Prior to September 1, 2005, Texas law regulated money ser-
vices businesses under Finance Code, Chapter 152 (Sale of
Checks Act) and Chapter 153 (Currency Exchange Act). Dur-
ing the 79th Regular Session, the Texas Legislature enacted the
Money Services Act (Act of May 26, 2005, 79th Legislature, Reg-
ular Session, House Bill 2218, §1), effective September 1, 2005.
The Money Services Act (MSA), codied as Finance Code, Ti-
tle 3, Subtitle E, Chapter 151, consolidates the regulation of
persons engaged in the money transmission and currency ex-
change businesses in Texas into one statute and repeals the
Sale of Checks and Currency Exchange Acts.
Chapter 4 consists of the administrative rules the commission
previously adopted to implement the repealed Currency Ex-
change Act. The commission is adopting new regulations under
the MSA, which are located in Texas Administrative Code, Title
7, Chapter 33 (Money Services Businesses). As the commis-
sion has adopted new Chapter 33 sections, the commission has
repealed existing sections of Chapter 4. Section 4.2 and §4.5
are the only remaining Chapter 4 sections.
The commission proposes to repeal §4.2 and §4.5 because the
sections are obsolete. Section 4.2 establishes requirements that
apply if a license holder under the Currency Exchange Act em-
ploys a new principal, or if certain changes occur with respect
to the ownership of a license holder organized as a partnership.
Section 4.5 establishes requirements that apply to the acquisi-
tion of control of a corporate license holder. The substance of
these sections is inconsistent with the MSA or is incorporated
into or rendered unnecessary by its provisions. Section 4.2 and
§4.5 should therefore be repealed.
Stephanie Newberg, Deputy Commissioner, Texas Department
of Banking, has determined that for the rst ve year period the
proposed repeal is in effect, there will be no scal implications
for state or local governments as a result of enforcing or admin-
istering the repeal of these sections.
Ms. Newberg has also determined that, for each of the rst ve
years the repeal as proposed will be in effect, the anticipated
benet will be the deletion of regulations that are unnecessary or
obsolete. There will be no economic cost to individuals required
to comply with the repeal, and there will be no effect on small
businesses or micro businesses.
To be considered, comments on the proposed repeal must be
submitted not later than 30 days after the date of publication of
this notice. Comments should be addressed to Sarah Shirley,
General Counsel, Texas Department of Banking, 2601 North
Lamar Boulevard, Suite 300, Austin, Texas 78705-4294, or by
e-mail to: sarah.shirley@banking.state.tx.us.
The repeal is proposed under Finance Code, §151.102, which
authorizes the commission to adopt rules to administer and en-
force Finance Code, Chapter 151.
Finance Code, Chapter 151, is affected by the proposed repeal.
§4.2. Change of Principal.
§4.5. Acquisition of Control of Corporate License.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 11, 2006.
TRD-200604250
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Sarah J. Shirley
General Counsel
Finance Commission of Texas
Proposed date of adoption: October 20, 2006
For further information, please call: (512) 475-1300
PART 2. TEXAS DEPARTMENT OF
BANKING
CHAPTER 29. SALE OF CHECKS ACT
7 TAC §29.1, §29.5
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of
the Texas Department of Banking or in the Texas Register ofce, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Finance Commission of Texas (commission), on behalf of
the Texas Department of Banking (department), proposes the
repeal of §29.1, concerning permissible investments, and §29.5,
concerning conduct of business through an agent.
Prior to September 1, 2005, Texas law regulated money services
businesses under Finance Code, Chapter 152 (Sale of Checks
Act) and Chapter 153 (Currency Exchange Act). During the 79th
Regular Session, the Texas Legislature enacted the Money Ser-
vices Act (Act of May 26, 2005, 79th Leg., R.S., H.B. 2218, §1),
effective September 1, 2005. The Money Services Act (MSA),
codied as Finance Code, Title 3, Subtitle E, Chapter 151, con-
solidates the regulation of persons engaged in the money trans-
mission and currency exchange businesses in Texas into one
statute and repeals the Sale of Checks and Currency Exchange
Acts.
Chapter 29 consists of the administrative rules the commission
previously adopted to implement the repealed Sale of Checks
Act. The commission is adopting new regulations under the MSA
which are located in Texas Administrative Code, Title 7, Chap-
ter 33 (Money Services Businesses). As the commission has
adopted new Chapter 33 sections, the commission has repealed
existing sections of Chapter 29. Sections 29.1 and 29.5 are the
only remaining Chapter 29 sections.
The commission proposes to repeal §29.1 and §29.5 because
the sections are obsolete. As explained in this preamble, the
substance of the sections has been incorporated into or rendered
unnecessary by the MSA or is included in the new sections of
Chapter 33 that the commission is simultaneously proposing in
this issue of the Texas Register.
Section 29.1 sets out categories of securities and assets that
may qualify as "permissible investments" and establishes related
requirements. The substance of §29.1 is incorporated into Fi-
nance Code, §151.309, and proposed new 7 TAC §33.23. Sec-
tion 29.5 establishes certain requirements that apply to a license
holder that conducts the sale of checks business through an
agent. The MSA establishes comprehensive requirements re-
lated authorized delegates (agents) and license holders that con-
duct money transmission through authorized delegates. Sec-
tions 29.1 and 29.5 should therefore be repealed.
Ms. Stephanie Newberg, Deputy Commissioner, Texas Depart-
ment of Banking, has determined that for the rst ve year period
the proposed repeal is in effect, there will be no scal implica-
tions for state or local governments as a result of enforcing or
administering the repeal of this section.
Ms. Newberg has also determined that, for each of the rst ve
years the repeal as proposed will be in effect, the anticipated
benet will be the deletion of regulations that are unnecessary
or obsolete. No economic costs will be incurred by a person
required to comply with the repeal of these sections. There will
be no adverse economic effect on small businesses or micro-
businesses.
To be considered, comments on the proposed repeal must be
submitted not later than 30 days after the date of publication of
this notice. Comments should be addressed to Sarah Shirley,
General Counsel, Texas Department of Banking, 2601 North
Lamar Boulevard, Suite 300, Austin, Texas 78705-4294, or by
e-mail to: sarah.shirley@banking.state.tx.us.
The repeal is proposed under Finance Code, §151.102, which
authorizes the commission to adopt rules to administer and en-
force Finance Code, Chapter 151.
Finance Code, Chapter 151, is affected by the proposed repeal.
§29.1. Permissible Investments.
§29.5. Conduct of Business through Agent.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Department of Banking
Proposed date of adoption: October 20, 2006
For further information, please call: (512) 475-1300
CHAPTER 33. MONEY SERVICES
BUSINESSES
7 TAC §33.23
The Finance Commission of Texas (commission), on behalf of
the Texas Department of Banking (department), proposes to
adopt new §33.23, concerning additional provisions that apply
to permissible investments. The new section is proposed under
the Money Services Act (Act of May 26, 2005, 79th Leg., R.S.,
H.B. 2218, §1), which took effect September 1, 2005.
The Money Services Act (MSA), codied as Finance Code, Ti-
tle 3, Subtitle E, Chapter 151, regulates persons that engage in
the money transmission and currency exchange businesses in
Texas. Prior to the enactment of the MSA, Texas law regulated
these businesses under two separate chapters of the Finance
Code, Chapter 152 (Sale of Checks Act) and Chapter 153 (Cur-
rency Exchange Act). The MSA consolidates regulation into one
statute and repeals the Sale of Checks and Currency Exchange
Acts.
The commission is in the process of adopting new regulations to
implement the MSA. The proposed new section will replace ex-
isting 7 TAC §29.1, concerning permissible investments, which
section was adopted under the repealed Sale of Checks Act.
The commission is simultaneously proposing to repeal §29.1 in
this issue of the Texas Register.
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Finance Code, §151.309, requires a money transmission license
holder to maintain a certain amount of "permissible investments",
assets and investments considered to be safe and relatively liq-
uid. As explained in this preamble, proposed new §33.23 ap-
plies to a person that holds a money transmission license under
Finance Code, Chapter 151, and implements and claries the
statutory permissible investment requirement.
Under Finance Code, §151.309(a), the aggregate market value
of permissible investments a license holder must maintain
is based on the license holder’s average outstanding money
transmission obligations in the United States. Proposed new
§33.23(b) requires a license holder to calculate its average
outstanding U.S. money transmission obligations on a quarterly
basis and disclose the quarterly average in the permissi-
ble investments report prepared pursuant to Finance Code,
§151.603(b)(2). The proposed new subsection also explains
the method for calculating the quarterly averages.
Proposed new §33.23(c) claries the meaning of "past due
and doubtful of collection" when a license holder reports "ac-
counts receivable" as a permissible investment. Proposed new
§33.23(d) recognizes certain commercial paper as a permissible
investment for purposes of Finance Code, §151.309.
Proposed new §33.23(e) establishes requirements related to the
records a license holder must maintain for purposes of calculat-
ing the amount of the license holder’s required permissible in-
vestments.
Russell Reese, Director of Special Audits, Texas Department of
Banking, has determined that for the rst ve-year period that
the proposed new section is in effect, there will be no scal im-
plications for state or local government as a result of enforcing
or administering the new section.
Mr. Reese has also determined that, for each year of the rst
ve years the proposed new section is in effect, the public ben-
et anticipated as a result of its adoption will be new, updated
regulations that conform to and reect the requirements of the
MSA.
Finally, Mr. Reese has determined that, for each year of the rst
ve years the proposed new section is in effect, there will be
no economic costs to persons related to proposed new §33.23.
There will be no adverse economic effect on small businesses
or micro-businesses.
To be considered, comments on the proposed new section must
be submitted in writing not later than 30 days after the date of
publication of this notice. Comments should be addressed to
Sarah Shirley, General Counsel, Texas Department of Banking,
2601 North Lamar Boulevard, Suite 300, Austin, Texas 78705-
4294, or by e-mail to sarah.shirley@banking.state.tx.us.
The new section is proposed under the authority of Finance
Code, §151.102(a) which authorizes the commission to adopt
rules to administer and enforce the MSA, §151.309, relating
to permissible investments, §151.602, relating to records, and
§151.603(b)(2), relating to permissible investment reports.
Finance Code, Chapter 151, is affected by the proposed new
section.
§33.23. What Additional Provisions Apply to Permissible Invest-
ments?
(a) Does this section apply to me? This section applies if you
hold a money transmission license under Finance Code, Chapter 151.
(b) How do I calculate and report my average outstanding
money transmissions for purposes of Finance Code, §151.309(a)?
(1) For purposes of this subsection and subsection (e), "out-
standing" has the meaning assigned by Finance Code, §151.301(b)(5).
(2) Under Finance Code, §151.309(a), the aggregate
amount of permissible investments that a money transmission license
holder must maintain is calculated on the basis of the license holder’s
average outstanding money transmission obligations in the United
States (U.S.). You must calculate and report your average outstanding
U.S. money transmission obligations for purposes of §151.309(a) in
the following manner:
(A) You must calculate your average outstanding U.S.
money transmission obligations for the calendar quarters ending March
31st, June 30th, September 30th, and December 31st.
(B) At the end of each calendar quarter, you must aggre-
gate the daily amount of your outstanding U.S. money transmissions
computed for each day in the quarter. You must then divide the aggre-
gate of the daily amount of outstanding U.S. money transmissions for
the quarter by the number of days in the quarter. The resulting gure
is the amount of average outstanding U.S. money transmission obliga-
tions for the quarter and must be disclosed in the report of permissible
investments prepared under Finance Code, §151.603(b)(2).
(c) What does "past due and doubtful of collection" mean
for purposes of Finance Code, §151.309(b)(1)? Under Finance Code,
§151.309(b)(1), a permissible investment may include 40 percent
of the receivables due a license holder from authorized delegates
resulting from money transmission that is not "past due or doubtful of
collection." For purposes of §151.309(b)(1), "past due and doubtful
of collection" means cash due from an authorized delegate that is
not remitted on or before the 10th business day after the date the
authorized delegate is required to remit the money under the written
agreement between the license holder and the authorized delegate.
(d) Does the department recognize any specic category of as-
sets or securities as "permissible investments" in addition to the cate-
gories listed in Finance Code, §151.309(b)? In addition to the assets
and securities listed in Finance Code, §151.309(b), to be a "permissible
investment", a permissible investment for purposes of Finance Code,
Chapter 151, includes commercial paper within the top three rating cat-
egories of a nationally recognized rating service.
(e) What general records must I maintain for purposes of cal-
culating my permissible investment requirement?
(1) At a minimum, you must maintain a daily record of
your outstanding money transmission transactions in the United States
(U.S.). The record must be maintained:
(A) in a log or by another means of retention that allows
the information to be readily retrieved; and
(B) in a manner that enables you to identify and make
available to the department the records related to your U.S. money
transmission activity and to separately account for your U.S. money
transmission activity.
(2) You must make the records required under this subsec-
tion available to the department within the time period reasonably re-
quested.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 11, 2006.




Texas Department of Banking
Proposed date of adoption: October 20, 2006
For further information, please call: (512) 475-1300
PART 5. OFFICE OF CONSUMER
CREDIT COMMISSIONER
CHAPTER 83. CONSUMER LOANS
SUBCHAPTER E. INTEREST CHARGES IN
LOANS
7 TAC §§83.501 - 83.505
The Finance Commission of Texas (the commission) proposes
new 7 TAC Chapter 83, Subchapter E, §§83.501 - 83.505, con-
cerning Interest Charges in Loans.
These rules are being relocated and reorganized. The agency
believes that the reorganization will benet licensees in that
these rules will be in a more logical location and order and will
be easier to nd. The new rules are substantially similar to the
rules pending repeal, as found in 7 TAC Chapter 1, Subchapter
E, §§1.501 - 1.505, concerning Interest Charges on Loans. The
commission’s proposed repeal of Subchapter E is published
elsewhere in this issue of the Texas Register.
The following paragraphs regarding the purpose of each rule
track the original purpose language used when each rule was
originally adopted. These purposes still exist. Additional ex-
planation is provided under sections where recent changes in
language have been incorporated into the proposed new rules
as a result of the agency’s rule review of current Subchapters
E - K under Title 7, Part 1, Chapter 1 of the Texas Administra-
tive Code. The remaining changes throughout all sections con-
sist of revisions to formatting, grammar, punctuation, spelling,
and other technical corrections. If no additional explanation is
provided other than the main purpose of the rule, then the only
changes made from the prior version of a rule pending repeal to
the new rule being proposed are technical and nonsubstantive
in nature.
New 7 TAC §§83.501 - 83.505 outline the methods for calculating
maximum interest charges, and additional interest for default and
deferment under Texas Finance Code, Chapter 342, Subchapter
E. Additionally, the rules prescribe appropriate procedures for
these transactions.
Section 83.501 (current §1.501) describes the manner for deter-
mining the maximum rate or amount of interest by type of trans-
action.
Section 83.502 (current §1.502) details the treatment of odd peri-
ods of time, generally those less than a full month, for calculating
interest.
Section 83.502 has been revised in order to place into regula-
tion the commission’s previous interpretations on this issue. The
changes also serve to align this Subchapter E loan provision
with that of Subchapter G (§83.702). In addition, the rule has
been amended to address the fact that any term of greater than
15 days constitutes a month for interest calculation purposes on
only consumer loans utilizing the §342.201(a)-rate.
Section 83.503 (current §1.503) provides the procedures for as-
sessing the administrative fee.
Section 83.503(5) has been revised in order to place into regula-
tion the agency’s policy position on this matter, which has been
previously addressed in compliance bulletins. The revised lan-
guage specically states (in pertinent part) that "[a]n administra-
tive fee is a prepaid interest charge . . . ."
Section 83.504 (current §1.504) claries the procedures for as-
sessing and collecting default charges in connection with a Sub-
chapter E loan.
Section 83.505 (current §1.505) explains the methods and pro-
cedures for calculating and collecting a deferment charge on a
Subchapter E loan.
Subsections (a) and (e) of §83.505 have experienced substan-
tial revisions. Concerning subsection (a), the denition of "de-
ferment" has been changed so that it will be more consistent
with the denition contained in 7 TAC §1.102. Further clarica-
tion and explanation have been provided in subsection (e), con-
cerning the computations of deferment charges. However, the
methods of calculation for deferment have not changed. In ad-
dition, subsection (h) has been added to provide a regulatory
statement of the agency’s position that a deferment charge must
be waived on any payment that is covered by an insurance claim.
This waiver is also authorized by subsection (f), but the agency
believes that a separate, more denitive statement on this issue
would benet licensees.
Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the rst ve-year period the rules are in effect there
will be no scal implications for state or local government as a
result of administering the rules.
Commissioner Pettijohn has also determined that for each year
of the rst ve years §§83.501 - 83.505 are in effect, the public
benet anticipated as a result of the changes from the previously
enacted version of these rules will be that the commission’s rules
will be more easily understood by licensees required to com-
ply with the rules, and will be more easily enforced. The gen-
eral substance of these rules has already been in effect, as the
rules are being relocated with some substantive and technical
corrections. However, the substantive corrections consist of up-
dates required by law, placement of the agency’s policy positions
into regulation, clarications, and revisions made for consistency
purposes. Thus, there is no anticipated cost to persons who are
required to comply with the new rules as proposed. There is
no anticipated adverse economic effect on small or micro busi-
nesses. There will be no effect on individuals required to comply
with the sections as proposed.
Comments on the proposed new rules may be submitted
in writing to Laurie Hobbs, Assistant General Counsel, Of-
ce of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207, or by e-mail to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposed rules are published in the Texas Register.
At the conclusion of the 31st day after the proposed rules are
published in the Texas Register, no further written comments
will be considered or accepted by the commission.
The new rules are proposed under Texas Finance Code §11.304,
which authorizes the commission to adopt rules to enforce Title
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4 of the Texas Finance Code. Additionally, Texas Finance Code
§342.551 authorizes the commission to adopt rules for the en-
forcement of the consumer loan chapter.
The statutory provisions (as currently in effect) affected by the
proposal are contained in Texas Finance Code, Chapter 342.
§83.501. Maximum Interest Charge.
(a) Precomputed loans. An authorized lender may charge the
add-on rates authorized by Texas Finance Code, §342.201(a) or the
alternative simple interest rate authorized by Texas Finance Code,
§342.201(d) or (e) as calculated by the scheduled installment earnings
method, for precomputed loans that are either unsecured or secured by
personal property. Prepaid interest in the form of points is not permit-
ted, unless expressly authorized by statute (e.g. an administrative fee).
(b) Interest-bearing loans. An authorized lender may charge
any rate of interest that does not exceed the maximum rate authorized
by Texas Finance Code, §342.201(d) or (e) as calculated by the true
daily earnings method or the scheduled installment earnings method,
for an interest-bearing loan that is either unsecured or secured by per-
sonal property. Prepaid interest in the form of points is not permitted,
unless expressly authorized by statute (e.g. an administrative fee).
(c) Method of calculation.
(1) An authorized lender making loans under Texas
Finance Code, §342.201(a), (d), or (e) may calculate the rate and
amount of interest by any method of calculation as long as the amount
of interest charged does not exceed the maximum rate or amount
of interest set forth in Texas Finance Code, §342.201(a), (d), or (e)
calculated using the specied earnings methods of Texas Finance
Code, §342.201.
(2) An authorized lender making a loan under Texas
Finance Code, §342.201(e) may contract for, charge, and receive an
amount of interest, calculated according to the scheduled installment
earnings method or true daily earnings method, not exceeding the
equivalent total of a:
(A) simple annual rate of 30% on that portion of the
unpaid balance of the cash advance that is less than or equal to the
amount computed under Texas Finance Code, Chapter 341, Subchapter
C, using the reference base amount of $500;
(B) simple annual rate of 24% on that portion of the un-
paid balance of the cash advance that is more than the amount com-
puted for subparagraph (A) of this paragraph but less than or equal to
an amount computed under Texas Finance Code, Chapter 341, Sub-
chapter C, using the reference base amount of $1,050; and
(C) simple annual rate of 18% on that portion of the un-
paid balance of the cash advance that is more than the amount com-
puted for subparagraph (B) of this paragraph but less than or equal to
an amount computed under Texas Finance Code, Chapter 341, Sub-
chapter C, using the reference base amount of $2,500.
§83.502. Treatment of Periods Less Than a Full Month Before the
First Installment Date.
(a) For a precomputed loan using the earnings method speci-
ed under Texas Finance Code, §342.201(a), an authorized lender may
consider:
(1) any period before the rst installment date that includes
a part of a month longer than 15 days as a full month for interest cal-
culation purposes; and
(2) any period before the rst installment date that includes
a part of a month that is 15 days or less as additional odd days for
interest calculation purposes. The amount of interest for the additional
odd days of 15 days or less must be calculated under the true daily
earnings method. This amount may be added to the rst installment or,
alternatively, it may be allocated among all of the installments.
(b) An authorized lender may use one of the methods listed
below, in a regular transaction, when counting additional odd days in
a rst installment period, so long as the method utilized is consistently
applied to all applicable loan transactions initiated by the authorized
lender.
(1) Texas Credit Title method. Under this method, the odd
days are determined by counting the number of days beyond one month
from the date of the loan to the scheduled installment due date; or
(2) Regulation Z method. Under this method, the odd days
should be determined in accordance with Regulation Z - Truth in Lend-
ing, 12 C.F.R. Part 226, Appendix J. The odd days are determined by
rst ascertaining the one-month anniversary date preceding the rst
scheduled installment due date. After determining the one-month an-
niversary date preceding the rst scheduled installment due date, the
odd days are determined by counting the number of days between the
date of the loan and the one-month anniversary date.
(c) An authorized lender may not charge more than the max-
imum effective rate authorized by Texas Finance Code, §342.201(a),
(d), or (e) for calculating the interest charge for the additional odd days.
An authorized lender may not charge more than the authorized lender
contracted for in the loan.
§83.503. Administrative Fee.
An authorized lender may collect an administrative fee pursuant to
Texas Finance Code, §342.201(f), on interest-bearing and precomputed
loans.
(1) To determine the maximum amount of the administra-
tive fee, an authorized lender should ascertain the amount of the cash
advance of the loan. If the cash advance is more than $1,000, then the
authorized lender may contract for, charge, or receive $25. If the cash
advance is $1,000 or less, then the authorized lender may contract for,
charge, or receive $20.
(2) An administrative fee may not be contracted for,
charged, or received by an authorized lender directly or indirectly on
a renewal or modication of an existing obligation that has an interest
charge authorized by Texas Finance Code, §342.201(e) more than once
in any 365-day period. An administrative fee may not be contracted
for, charged, or received by an authorized lender directly or indirectly
on a renewal or modication of an existing obligation that has an
interest charge authorized by Texas Finance Code, §342.201(a) or (d)
more than once in any 180-day period. The administrative fee may
be contracted for, charged, or received in a renewal or modication
if the authorized lender did not contract for, charge, or receive the
administrative fee on any previous obligation within the appropriate
period.
(3) An administrative fee may not be contracted for,
charged, or received by an authorized lender on the renance of a
loan that utilizes Texas Finance Code, §342.201(a), (d), or (e) rates
for a period of 365 days after the lender has entered into a Texas
Finance Code, §342.201(e) rate loan in which an administrative fee
was contracted for, charged, or received.
(4) Interest may not be assessed, charged, or received on an
administrative fee if the assessment causes the total amount of interest
to exceed the maximum amount authorized under Texas Finance Code,
Chapter 342.
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(5) An administrative fee is a prepaid interest charge and
may be contracted for, charged, or received in addition to the contrac-
tual interest charge authorized by Texas Finance Code, §342.201(a),
(d), or (e).
§83.504. Default Charges.
(a) Precomputed loans. Additional interest for default may be
charged on a precomputed loans, whether regular or irregular, or on a
precomputed loan contracted for on a scheduled installment earnings
method, to the extent it is authorized by Texas Finance Code, §342.203
or §342.206.
(b) Interest-bearing loans. Additional interest for default may
be charged on an interest-bearing Chapter 342, Subchapter E loan as
authorized under Texas Finance Code, §342.203 or §342.206.
(c) Contract required. No default charge may be assessed, im-
posed, charged, or collected unless contracted for in writing by the par-
ties.
(d) Default period. A default charge may not be assessed until
the 10th day after the installment due date. For example, if the in-
stallment due date is the 1st of the month, a default charge may not be
assessed until the 12th of the month.
(e) Missed payment covered by insurance. When any payment
or partial payment in default is later paid by some form of insurance,
such as credit disability insurance, unemployment insurance, or collat-
eral protection insurance, any prior assessment of additional interest
for default must be waived.
(f) Pyramiding prohibited. An authorized lender seeking to as-
sess additional interest for default on a precomputed loan under Texas
Finance Code, §342.203 or §342.206 must comply with the prohibition
on the pyramiding of late charges set forth in the Federal Trade Com-
mission Credit Practices Rule at 16 C.F.R. §444.4 or in Regulation AA,
12 C.F.R. Part 227, promulgated by the Board of Governors of the Fed-
eral Reserve Board, as applicable.
(g) Default charge on nal installment of multiple payment
loan. A default charge is allowed on the nal installment of a mul-
tiple installment loan.
(h) Default charge on single payment loan. A default charge
under Texas Finance Code, §342.203(d) or §342.206(b) is not allowed
on a single payment loan. After maturity interest may be contracted
for, charged, and collected on a single payment loan.
§83.505. Deferment.
(a) Denition. A deferment means the payment of an addi-
tional interest charge to defer the payment date of a scheduled payment
on a contract. A deferment charge prescribed by this section may only
occur in loan transactions that employ either the precomputed or the
scheduled installment earnings methods of calculation.
(b) Unilateral deferment. A deferment may be made solely
by the lender if the full amount of any installment remains in default
for one month or more after its due date. The note or similar loan
agreement must contain a provision allowing the unilateral deferment.
Only one unilateral deferment may be made during any one six-month
period while the loan contract is in effect. Any deferment documented
on the account record will be considered to be unilateral in the absence
of proof or documentation of a mutual or bilateral deferment.
(c) Bilateral or mutual deferment. A borrower and a lender
may mutually agree to defer any scheduled installment. There is no
limit on the number of bilateral deferments that can be made during
the time that a loan contract is in effect. Bilateral deferments must be
agreed upon in writing.
(d) Deferment notice. Each deferment must be noted on the
account record at the time the deferment is made. A written notice
containing the conditions of the deferment must be furnished to the
borrower. The deferment notice shall include the name of the lender,
the name of the borrower, the loan number, the date of the deferment,
the installment or installments being deferred, the deferment period,
the amount of the deferment charge, the balance on the account, and
the date and amount of the next installment due. A signature of the
borrower denotes the borrower’s agreement to a bilateral deferment.
(e) Computation of deferment charge for regular transaction.
Each deferment charge on a regular loan transaction shall be computed
in accordance with the method prescribed by the loan contract. If the
loan contract does not provide for a deferment charge, then no defer-
ment charge may be assessed or collected. A lender may employ any
of the prescribed computational methods described herein so long as
the computational method employed is consistently utilized throughout
the term of the loan. An authorized lender may calculate the deferment
charge using the balance method or the date method.
(1) Balance method. The balance method is used to deter-
mine the difference between the refund of unearned interest as of the
due date of the last entirely unpaid installment and the due date of the
next succeeding installment.
(A) Calculation for deferment before rst installment.
The interest for the deferment may be no more than the difference be-
tween the refund that would be required for prepayment in full on the
rst installment due date, if it were one month from the date of the loan,
and the total interest charged on the loan, exclusive of any charge for
any additional odd days or an administrative fee. The deferment charge
for the rst installment is essentially the charge for the rst month of
interest.
(B) Calculation for deferment after rst installment.
The rst step in determining the deferment charge using the balance
method for any installment after the rst installment is to determine
the deferment period.
(i) "Deferment period." The deferment period is the
period from the last entirely paid installment to the "next succeeding
unpaid installment." The deferment period will constitute the defer-
ment of the "rst entirely unpaid installment."
(ii) Determination of the "rst entirely unpaid in-
stallment." In order to determine the "rst entirely unpaid installment,"
rst the remaining precomputed balance must be computed. To arrive
at the remaining precomputed balance, any add-on charges and any -
nal installment that is smaller than the regular installment must be sub-
tracted. When the rst installment is greater than the regular install-
ment and when the borrower has paid the regular installment amount,
the precomputed balance must be reduced by the amount of the rst
payment extension charge. After determining the remaining precom-
puted balance, the remaining precomputed balance must be divided by
the regular installment amount. This calculation will indicate the num-
ber of remaining installments to be paid. By determining the number of
remaining installments to be paid, the due date of the last paid install-
ment may be determined (this must be a wholly unpaid installment).
Texas Finance Code, §342.204(a)(1) only permits a deferment charge
to be assessed on an installment that is completely unpaid.
(iii) Determination of the "next succeeding unpaid
installment." The due date of the next succeeding unpaid installment is
the end of the "deferment period."
(iv) Calculation for the deferment charge. The cal-
culation for the deferment charge is the scheduled interest charge for
the "deferment period."
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(v) Example of deferment calculation. The terms of
a precomputed Texas Finance Code, §342.201(e) loan are as follows:
Date of loan: 09/01/2001; First installment due date: 10/01/2001;
Cash Advance: $2,356.21; Finance Charge (no administrative fee):
$1,243.79; Total of Payments: $3,600.00; Term: 36 months; Regular
installment amount: $100; Refunding method: Scheduled installment
earnings method; and Annual Percentage Rate: 30%. If an authorized
lender agrees to a deferment roughly six months into the contract and
the remaining precomputed balance is $3,095.00 (no adjustments are
necessary), to determine the "rst entirely unpaid installment," the au-
thorized lender must divide the precomputed balance by the regular
installment amount ($3,095.00 divided by $100.00 = 30.95). Because
the entire amount of the installment must be unpaid, the result must be
rounded to the next lowest whole number, 30. For calculation purposes,
there are 30 remaining installments and 6 installments have been made.
In this case, the 7th scheduled installment is being deferred. The defer-
ment charge is calculated by determining the scheduled interest charge
for the deferment period, or, from the last entirely paid installment to
the "rst entirely unpaid installment" (the 6th entirely paid scheduled
installment) to the "next succeeding unpaid installment" (7th scheduled
installment). The "next succeeding unpaid installment" is determined
by subtracting one unit period from the "rst entirely paid installment"
(30 - 1 = 29). The calculation of the deferment charge is the difference
between the interest refund of the 6th entirely paid installment (36 - 30)
and the 7th rst entirely unpaid installment (36 - 29). This difference
would be $53.28.
(2) Date method. The date method determines the defer-
ment charge by computing the difference between the amount of the
refund of unearned interest as if a full prepayment of the loan occurred
as of the date of the deferment, and the amount of the refund of un-
earned interest for a full prepayment of the loan one full month prior
to the date of the deferment.
(f) No deferment when payment applied to account balance.
When a payment has been applied to reduce an account balance, no
deferment of any prior balance or installments may be made. This does
not preclude the collection of a deferment fee previously assessed, but
not collected.
(g) No deferment when default charge already collected. No
installment may be deferred if a default charge has already been col-
lected on the account or if a partial payment in any amount has been
credited to any installment. If an amount equal to one whole installment
has already been credited to an account, this entry cannot be altered in
order to credit part of the installment to a deferment charge.
(h) Missed payment covered by insurance. When any payment
or partial payment is deferred that is later paid by some form of insur-
ance, such as credit disability insurance, unemployment insurance, or
collateral protection insurance, any prior assessment of additional in-
terest for deferment must be waived.
(i) Accounting of payment. If a payment is submitted from
which a deferment charge is taken, the excess of the amount necessary
to bring the account current shall be applied to the remaining balance
of the loan. However, any difference that exceeds three dollars ($3.00)
shall be returned to the borrower upon the borrower’s request.
(j) Noncompliance. Deferment fees not assessed or collected
in accordance with the requirements of this section are subject to re-
fund to the borrower. In the event deferment fees are refunded to the
borrower, no rescheduling of the loan contract is permitted.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER F. ALTERNATE CHARGES
FOR CONSUMER LOANS
7 TAC §§83.601 - 83.605
The Finance Commission of Texas (the commission) proposes
new 7 TAC Chapter 83, Subchapter F, §§83.601 - 83.605, con-
cerning Alternate Charges for Consumer Loans.
These rules are being relocated and reorganized. The agency
believes that the reorganization will benet licensees in that
these rules will be in a more logical location and order and will
be easier to nd. The new rules are substantially similar to the
rules pending repeal, as found in 7 TAC Chapter 1, Subchapter
F, §1.601 and §§1.603 - 1.606, concerning Alternate Charges
for Consumer Loans. The commission’s proposed repeal of
Subchapter F is published elsewhere in this issue of the Texas
Register.
The following paragraphs regarding the purpose of each rule
track the original purpose language used when each rule was
originally adopted. These purposes still exist. Additional ex-
planation is provided under sections where recent changes in
language have been incorporated into the proposed new rules
as a result of the agency’s rule review of current Subchapters
E - K under Title 7, Part 1, Chapter 1 of the Texas Administra-
tive Code. The remaining changes throughout all sections con-
sist of revisions to formatting, grammar, punctuation, spelling,
and other technical corrections. If no additional explanation is
provided other than the main purpose of the rule, then the only
changes made from the prior version of a rule pending repeal to
the new rule being proposed are technical and nonsubstantive
in nature.
New 7 TAC §§83.601 - 83.605 outline the methods for calculating
maximum interest charges, and additional interest for default and
deferment under Texas Finance Code, Chapter 342, Subchap-
ter F. Additionally, the rules prescribe appropriate procedures for
these transactions.
Section 83.601 (current §1.601) describes the manner for deter-
mining the maximum rate or amount of interest for this type of
transaction.
Section 83.602 (current §1.603) claries the procedures for as-
sessing and collecting default charges in connection with a Sub-
chapter F loan.
Subsections (a) - (c) have been added to §83.602 due to the re-
cent authorization for late charges on loans of $100 or greater
as per Texas Finance Code, §342.257. The remaining subsec-
tions contained in (d) - (h) echo the language of the Subchapter
E rule (§83.504). However, instead of referring back to that rule
as reected in the current language, the agency decided it would
be best to list all of the Subchapter F default charge provisions
together in one rule.
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Section 83.603 (current §1.604) provides that the methods and
procedures for calculating and collecting a deferment charge on
a Subchapter E loan are applicable to Subchapter F loans and
refers the reader to §83.505.
Section 83.604 (current §1.605) authorizes regulated lenders to
engage in deferred presentment transactions under the authority
of Texas Finance Code, Chapter 342, Subchapter F. In essence,
this rule permits the lender to take and hold a check as collateral
for the payment of a consumer loan. The rule recognizes and
authorizes this type of "payday loan" within the Texas statutory
usury framework.
Section 83.604 has been amended to add references to Texas
Finance Code, §342.259, a recently passed statutory provision
which doubled the bracket amounts for Subchapter F loans. In
addition, the denition of "[p]ayday loan or deferred present-
ment transaction" contained in §83.604(2) has been revised
to conform with the denition found in Texas Finance Code,
§341.001(6).
Section 83.605 (current §1.606) relates to consistent limitations
on acquisition charges under Subchapter F. Section 83.605 pro-
vides that an acquisition charge ($10 on a cash advance of $100
to $1,120) may only be assessed to a borrower once in a given
month for loans with a term of one month or less. This is a con-
forming charge, consistent with the application of the agency’s
examination policy for more than thirty years. Additionally, this
rule provides consistency on the earning of acquisition charges
between the intent of the creation of Subchapter F and its appli-
cation through the present day, including the treatment of payday
loans under this area of law. This rule is necessary to provide
clarity and consistency to lenders who construct their transac-
tions in compliance with Chapter 342.
Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the rst ve-year period the rules are in effect there
will be no scal implications for state or local government as a
result of administering the rules.
Commissioner Pettijohn has also determined that for each year
of the rst ve years §§83.601 - 83.605 are in effect, the public
benet anticipated as a result of the changes from the previously
enacted version of these rules will be that the commission’s rules
will be more easily understood by licensees required to com-
ply with the rules, and will be more easily enforced. The gen-
eral substance of these rules has already been in effect, as the
rules are being relocated with some substantive and technical
corrections. However, the substantive corrections consist of up-
dates required by law, placement of the agency’s policy positions
into regulation, clarications, and revisions made for consistency
purposes. Thus, there is no anticipated cost to persons who are
required to comply with the new rules as proposed. There is
no anticipated adverse economic effect on small or micro busi-
nesses. There will be no effect on individuals required to comply
with the sections as proposed.
Comments on the proposed new rules may be submitted
in writing to Laurie Hobbs, Assistant General Counsel, Of-
ce of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207, or by e-mail to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposed rules are published in the Texas Register.
At the conclusion of the 31st day after the proposed rules are
published in the Texas Register, no further written comments
will be considered or accepted by the commission.
The new rules are proposed under Texas Finance Code §11.304,
which authorizes the commission to adopt rules to enforce Title
4 of the Texas Finance Code. Additionally, Texas Finance Code
§342.551 authorizes the commission to adopt rules for the en-
forcement of the consumer loan chapter.
The statutory provisions (as currently in effect) affected by the
proposal are contained in Texas Finance Code, Chapter 342.
§83.601. Authorized Charges.
(a) An authorized lender may contract for, charge, or collect on
a loan made pursuant to Texas Finance Code, Chapter 342, Subchapter
F:
(1) an acquisition charge;
(2) an installment account handling charge;
(3) a default charge;
(4) a deferment charge;
(5) a processing fee for the return of a dishonored check
pursuant to Texas Business and Commerce Code, §3.506; and
(6) interest after maturity that does not exceed the Texas
Finance Code, Chapter 303, Subchapter A rate.
(b) No other charges are authorized in connection with a Sub-
chapter F loan.
§83.602. Default Charges.
(a) Precomputed loans. Additional interest for default may be
charged on a Texas Finance Code, Chapter 342, Subchapter F pre-
computed loan to the extent it is authorized by Texas Finance Code,
§342.257.
(b) Subchapter F loans less than $100. If the cash advance of
the loan is less than $100, an authorized lender may assess, charge,
and collect a default charge equal to 5% of the scheduled installment
amount if any part of the installment remains unpaid after the 10th day
after the date on which the installment is due, including Sundays and
holidays.
(c) Subchapter F loans equal to or greater than $100. If the
cash advance of the loan is equal to or greater than $100, an authorized
lender may contract for a default charge:
(1) that does not exceed 5% of the scheduled installment
amount if any part of the installment remains unpaid after the 10th day
after the date on which the installment is due, including Sundays and
holidays; or
(2) that does not exceed 5% of the scheduled installment
amount or $10, whichever is greater, if any part of the installment re-
mains unpaid after the 10th day after the date on which the installment
is due, including Sundays and holidays.
(d) Contract required. No default charge may be assessed, im-
posed, charged, or collected unless contracted for in writing by the par-
ties.
(e) Default period. A default charge may not be assessed until
the 10th day after the installment due date. For example, if the in-
stallment due date is the 1st of the month, a default charge may not be
assessed until the 12th of the month.
(f) Pyramiding prohibited. An authorized lender seeking to as-
sess additional interest for default on a precomputed loan under Texas
Finance Code, §342.257 must comply with the prohibition on the pyra-
miding of late charges set forth in the Federal Trade Commission Credit
Practices Rule at 16 C.F.R. §444.4 or in Regulation AA, 12 C.F.R. Part
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227, promulgated by the Board of Governors of the Federal Reserve
Board, as applicable.
(g) Default charge on nal installment of multiple payment
loan. A default charge is allowed on the nal installment of a mul-
tiple installment loan.
(h) Default charge on single payment loan. A default charge
under Texas Finance Code, §342.257 is not allowed on a single pay-
ment loan. After maturity interest may be contracted for, charged, and
collected on a single payment loan.
§83.603. Deferment Charges.
The rules for deferment charges applicable to Texas Finance Code,
Chapter 342, Subchapter E loans as set forth in §83.505 of this title
(relating to Deferment) are also applicable to loans made under Sub-
chapter F.
§83.604. Payday Loans; Deferred Presentment Transactions.
(a) Denitions. For the purposes of this chapter, the following
words and terms, when used in this chapter, shall have the following
meanings, unless the context clearly indicates otherwise.
(1) Check--A check, draft, share draft, or other instrument
for the payment of money.
(2) Payday loan or deferred presentment transaction--
(A) A transaction in which:
(i) a cash advance in whole or part is made in ex-
change for a personal check or authorization to debit a deposit account;
(ii) the amount of the check or authorized debit
equals the amount of the advance plus a fee; and
(iii) the person making the advance agrees that the
check will not be cashed or deposited or the authorized debit will not
be made until a designated future date.
(B) This type of transaction is often referred to as a
"payday loan," "payday advance," or "deferred deposit loan."
(b) Authorization. A licensee may engage in a payday loan or
deferred presentment transaction under this chapter and subject to the
provisions of Texas Finance Code, Chapter 342, Subchapter F. A pay-
day loan or deferred presentment transaction is a loan of money. The
check given in the transaction may serve as security for the payment of
the loan. A person who negotiates, arranges, or acts as an agent for an
authorized lender in a payday loan or deferred presentment transaction
that has an effective annual rate of greater than 10% is required to be
licensed.
(c) Maximum charge. A licensee may charge an amount
that does not exceed the rates authorized in Texas Finance Code,
§§342.251-342.259. The chart in Figure: 7 TAC §83.604(c) provides
examples of the maximum authorized rates for loans made under
Texas Finance Code, Chapter 342, Subchapter F. Texas Finance Code,
§342.254 which prohibits other charges applies to this section.
Figure: 7 TAC §83.604(c)
(d) Minimum term. A licensee may engage in a payday loan
or deferred presentment transaction with a term of not less than 7 days.
(e) Procedures.
(1) If a check is accepted, the licensee must require that the
check be made payable to the actual name of the company printed on
the license and must be dated the day the loan is made.
(2) The transaction must be documented by a written agree-
ment signed by the borrower and the licensee. The agreement must
contain the name of the licensee; the transaction date; the amount of
the check; a statement of the total amount charged, expressed both
as a dollar amount and as an annual percentage rate (APR); and the
earliest date on which the check may be deposited. The agreement
must also contain a notice of the name and address of the Ofce of
Consumer Credit Commissioner and the telephone number of the con-
sumer helpline. Additionally, the lender shall provide a notice to the
consumer that reads as follows: "This cash advance is not intended to
meet long-term nancial needs. This loan should only be used to meet
immediate short-term cash needs. Renewing the loan rather than pay-
ing the debt in full when due will require the payment of additional
charges."
(3) The borrower shall have a right to prepay the loan and
redeem the check at any time prior to the due date. If the loan is prepaid
in full, the lender must refund any unearned nance charges.
(4) A check may not be held for more than 31 days and then
subsequently presented to the bank for payment.
(5) The licensee must post a notice of the fee schedule for
engaging in a payday or deferred presentment loan.
(f) Conditions. A lender may accept a check to secure payment
of a payday loan if the lender complies with the following paragraphs.
(1) Duplicate and multiple loans. The provisions of Texas
Finance Code, §342.501 and §83.851 of this title (relating to Duplica-
tion of Loans) apply to loans made under the authority of this section.
In accordance with Texas Finance Code, §342.501, a lender and a bor-
rower may renew a loan, but the loan must be converted from a single
payment balloon loan to a declining balance installment note. Alter-
natively, the payday loan or deferred presentment transaction may be
renewed without limitation to the number of renewals where the ef-
fect of the total amount of the interest charge would not exceed the to-
tal amount authorized by Texas Finance Code, §342.252 and §342.259
having due regard for the amount of the cash advance and the time the
cash advance is outstanding. The result is that the acquisition charge
may only be earned once in a month and the installment account han-
dling charge may continue to be earned on a equivalent daily charge
basis in accordance with the limitations of Texas Finance Code, Chap-
ter 342, Subchapter F. In lieu of a renewal, a lender and a borrower
may agree to extend the maturity date of the existing payday loan or
deferred presentment transaction.
(2) Collection practices. A payday loan constitutes a credit
relationship for all purposes, including collection. If a borrower de-
faults, including the return of the check to the licensee from a nancial
institution due to insufcient funds, closed account, or stop payment or-
der, the licensee may pursue all legally available civil means to collect
the debt. Collection practices must be in accordance with this chapter
and with the Texas Debt Collection Practices Act, Texas Finance Code,
§392.001 et seq.
(3) Fair lending. A lender must make a good faith effort
to assess the borrower’s ability to repay the payday loan or deferred
presentment transaction under the loan terms.
§83.605. Limitation on Acquisition Charge.
For a Texas Finance Code, Chapter 342, Subchapter F loan with a term
of one month or less, an acquisition charge may only be contracted for,
charged, or collected once during a month to the same borrower for
that loan, any renancing of that loan, or any new loan made to the
borrower within the same month.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 11, 2006.
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SUBCHAPTER G. INTEREST AND OTHER
CHARGES ON SECONDARY MORTGAGE
LOANS
7 TAC §§83.701 - 83.708
The Finance Commission of Texas (the commission) proposes
new 7 TAC Chapter 83, Subchapter G, §§83.701 - 83.708,
concerning Interest and Other Charges on Secondary Mortgage
Loans.
These rules are being relocated and reorganized. The agency
believes that the reorganization will benet licensees in that
these rules will be in a more logical location and order and will
be easier to nd. The new rules are substantially similar to the
rules pending repeal, as found in 7 TAC Chapter 1, Subchapter
G, §§1.701 - 1.708, concerning Interest and Other Charges
on Secondary Mortgage Loans. The commission’s proposed
repeal of Subchapter G is published elsewhere in this issue of
the Texas Register.
The following paragraphs regarding the purpose of each rule
track the original purpose language used when each rule was
originally adopted. These purposes still exist. Additional ex-
planation is provided under sections where recent changes in
language have been incorporated into the proposed new rules
as a result of the agency’s rule review of current Subchapters
E - K under Title 7, Part 1, Chapter 1 of the Texas Administra-
tive Code. The remaining changes throughout all sections con-
sist of revisions to formatting, grammar, punctuation, spelling,
and other technical corrections. If no additional explanation is
provided other than the main purpose of the rule, then the only
changes made from the prior version of a rule pending repeal to
the new rule being proposed are technical and nonsubstantive
in nature.
New 7 TAC §§83.701 - 83.708 outline the methods for calculating
maximum interest and other charges, and additional interest for
default and deferment under Texas Finance Code, Chapter 342,
Subchapter G. Additionally, the rules prescribe procedures for
these transactions.
Section 83.701 (current §1.701) describes the manner for deter-
mining the maximum rate or amount of interest by type of trans-
action.
Section 83.702 (current §1.702) details the treatment of odd pe-
riods of time, generally those less than a month in the rst in-
stallment period, for calculating interest.
Section 83.702(b) contains some clarifying language related to
the calculation of interest for periods of less than a full month.
Section 83.703 (current §1.703) claries the procedures for as-
sessing and collecting default charges in connection with a Sub-
chapter G loan.
Section 83.704 (current §1.704) explains the methods and pro-
cedures for calculating and collecting a deferment charge on a
Subchapter G loan.
Subsections (a) and (d) of §83.704 have experienced substan-
tial revisions. Concerning subsection (a), the denition of "de-
ferment" has been changed so that it will be more consistent
with the denition contained in 7 TAC §1.102. Further clarica-
tion and explanation have been provided in subsection (d), con-
cerning the computations of deferment charges. However, the
methods of calculation for deferment have not changed. In ad-
dition, subsection (g) has been added to provide a regulatory
statement of the agency’s position that a deferment charge must
be waived on any payment that is covered by an insurance claim.
This waiver is also authorized by subsection (e), but the agency
believes that a separate, more denitive statement on this issue
would benet licensees.
Section 83.705 (current §1.705) enumerates additional charges
that may be assessed on a Subchapter G loan after consumma-
tion of the loan.
Section 83.706 (current §1.706) enumerates additional charges
that may be collected on or before the closing of a Subchapter
G loan.
Section 83.706(4) has been revised in order to place into regula-
tion the agency’s policy position on this matter, which has been
previously addressed in compliance bulletins. The revised lan-
guage specically states (in pertinent part) that "[a]n administra-
tive fee is a prepaid interest charge . . . ."
Section 83.707 (current §1.707) discusses the treatment and ap-
plicability of other fees in the context of a Subchapter G loan.
Section 83.708 (current §1.708) addresses contracting for bal-
loon payments on a Subchapter G loan.
Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the rst ve-year period the rules are in effect there
will be no scal implications for state or local government as a
result of administering the rules.
Commissioner Pettijohn has also determined that for each year
of the rst ve years §§83.701 - 83.708 are in effect, the public
benet anticipated as a result of the changes from the previously
enacted version of these rules will be that the commission’s rules
will be more easily understood by licensees required to com-
ply with the rules, and will be more easily enforced. The gen-
eral substance of these rules has already been in effect, as the
rules are being relocated with some substantive and technical
corrections. However, the substantive corrections consist of up-
dates required by law, placement of the agency’s policy positions
into regulation, clarications, and revisions made for consistency
purposes. Thus, there is no anticipated cost to persons who are
required to comply with the new rules as proposed. There is
no anticipated adverse economic effect on small or micro busi-
nesses. There will be no effect on individuals required to comply
with the sections as proposed.
Comments on the proposed new rules may be submitted
in writing to Laurie Hobbs, Assistant General Counsel, Of-
ce of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207, or by e-mail to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposed rules are published in the Texas Register.
At the conclusion of the 31st day after the proposed rules are
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published in the Texas Register, no further written comments
will be considered or accepted by the commission.
The new rules are proposed under Texas Finance Code §11.304,
which authorizes the commission to adopt rules to enforce Title
4 of the Texas Finance Code. Additionally, Texas Finance Code
§342.551 authorizes the commission to adopt rules for the en-
forcement of the consumer loan chapter.
The statutory provisions (as currently in effect) affected by the
proposal are contained in Texas Finance Code, Chapter 342.
§83.701. Maximum Interest Charge.
(a) Precomputed secondary mortgage loans. In a precom-
puted secondary mortgage loan, an authorized lender may contract
for, charge, or receive an amount of interest that does not exceed the
applicable simple interest rate authorized by Texas Finance Code,
Chapter 303, Subchapter A. Prepaid interest is not permitted unless
expressly authorized by statute (e.g., an administrative fee).
(b) Interest-bearing loans. In an interest-bearing secondary
mortgage loan, an authorized lender may contract for, charge, or re-
ceive any rate of interest that does not exceed the applicable amount
authorized by Texas Finance Code, Chapter 303, Subchapter A, as cal-
culated under the true daily earnings method or the scheduled install-
ment earnings method. Prepaid interest in the form of points, such as
origination or discount points, may be contracted for, charged, or re-
ceived by an originating lender, so long as the total amount of interest
contracted for, charged, or received, when spread over the full term of
the loan as permitted by Texas Finance Code, §302.101 does not ex-
ceed the applicable interest limit in Texas Finance Code, Chapter 303,
Subchapter A.
(c) Method of calculation. An authorized lender making loans
under Texas Finance Code, §342.301(c) may calculate the rate and
amount of interest by any method of calculation as long as the amount
of interest charged does not exceed the maximum rate or amount of
interest set forth in Texas Finance Code, §342.301, calculated using
the specied earnings methods contained in Texas Finance Code,
§342.301.
§83.702. Treatment of Periods Less Than a Full Month.
(a) To calculate a period of time less than a full month on a
precomputed loan:
(1) any period before the rst installment due date that in-
cludes a part of a month longer than 15 days may be treated as a full
month for interest calculation purposes; and
(2) any period before the rst installment due date that in-
cludes a part of the month that is 15 days or less may not be treated as
a full month for interest calculation purposes. The amount of interest
for the period of 15 days or less must be calculated under the true daily
earnings method. This amount may be added to the rst installment or,
alternatively, it may be allocated among all of the installments.
(b) An authorized lender may use one of the methods listed
below, in a regular transaction, when counting additional odd days in
a rst installment period, so long as the method utilized is consistently
applied to all applicable loan transactions initiated by the authorized
lender.
(1) Texas Credit Title method. Under this method, the odd
days are determined by counting the number of days beyond one month
from the date of the loan to the scheduled installment due date; or
(2) Regulation Z method. Under this method, the odd days
should be determined in accordance with Regulation Z - Truth in Lend-
ing, 12 C.F.R. Part 226, Appendix J. The odd days are determined by
rst ascertaining the one-month anniversary date preceding the rst
scheduled installment due date. After determining the one-month an-
niversary date preceding the rst scheduled installment due date, the
odd days are determined by counting the number of days between the
date of the loan and the one-month anniversary date.
(c) An authorized lender may not contract for or charge more
than the maximum rate authorized by Texas Finance Code, Chapter
303, Subchapter A in calculating the interest charge for the additional
odd days in the rst installment period. An authorized lender may not
charge more than the authorized lender contracted for in the loan.
§83.703. Default Charges.
(a) Precomputed loans. Additional interest for default may be
charged on a precomputed secondary mortgage loan, whether regular or
irregular, or on a secondary mortgage loan that employs the scheduled
installment earnings method, to the extent it is authorized by Texas
Finance Code, §342.302 or §342.305.
(b) Interest-bearing loans. Additional interest for default may
be charged on an interest-bearing Texas Finance Code, Chapter 342,
Subchapter G loan as authorized under Texas Finance Code, §342.302.
(c) Contract required. No default charge may be assessed, im-
posed, charged, or collected unless contracted for in writing by the par-
ties.
(d) Default period. A default charge may not be assessed until
the 10th day after the installment due date. For example, if the in-
stallment due date is the 1st of the month, a default charge may not be
assessed until the 12th of the month.
(e) Missed payment covered by insurance. If any payment or
partial payment in default is later paid by some form of insurance,
such as credit disability insurance or collateral protection insurance,
any prior assessment of additional interest for default must be waived.
(f) Pyramiding prohibited. An authorized lender seeking to as-
sess additional interest for default on a precomputed secondary mort-
gage loan under Texas Finance Code, §342.302 or §342.305 must com-
ply with the prohibition on the pyramiding of late charges set forth
in the Federal Trade Commission Credit Practices Rule at 16 C.F.R.
§444.4 or in Regulation AA, 12 C.F.R. Part 227, promulgated by the
Board of Governors of the Federal Reserve Board, as applicable.
§83.704. Deferment.
(a) Denition. A deferment means the payment of an addi-
tional interest charge to defer the payment date of a scheduled payment
on a contract. A deferment charge prescribed by this section may oc-
cur in a loan transaction that employs either the precomputed or the
scheduled installment earnings methods of calculation. A separate de-
ferment charge is not applicable to a loan transaction that employs the
true daily earnings method since an extension of time would be cal-
culated on elapsed daily charges, and the parties may agree to modify
the terms of the transaction as long as the modication conforms to the
requirements of Texas Finance Code, Chapter 342, Subchapter G.
(b) Bilateral or mutual deferment. A borrower and a lender
may mutually agree to defer any scheduled installment. There is no
limit on the number of bilateral deferments that can be made during
the time that a loan contract is in effect. Bilateral or mutual deferments
must be agreed upon in writing.
(c) Deferment notice. Each deferment must be noted on the
account record at the time the deferment is made. A written notice
containing the conditions of the deferment must be furnished to the
borrower. The deferment notice shall include the name of the lender,
the name of the borrower, the loan number, the date of the deferment,
the installment or installments being deferred, the deferment period,
the amount of the deferment charge, the balance on the account, and
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the date and amount of the next installment due. The signature of the
borrower denotes the borrower’s agreement to a bilateral deferment.
(d) Computation of deferment charge for regular transaction.
Each deferment charge on a regular loan transaction shall be computed
in accordance with the method prescribed by the loan contract. If the
loan contract does not provide for a deferment charge, then no defer-
ment charge may be assessed or collected. A lender may employ any
of the prescribed computational methods described herein so long as
the computational method employed is consistently utilized throughout
the term of the loan. An authorized lender may calculate the deferment
charge using the balance method or the date method.
(1) Balance method. The balance method is used to deter-
mine the difference between the refund of unearned interest as of the
due date of the last entirely unpaid installment and the due date of the
next succeeding installment.
(A) Calculation for deferment before rst installment.
The interest for the deferment may be no more than the difference be-
tween the refund that would be required for prepayment in full on the
rst installment due date, if it were one month from the date of the loan,
and the total interest charged on the loan, exclusive of any charge for
any additional odd days or an administrative fee. The deferment charge
for the rst installment is essentially the charge for the rst month of
interest.
(B) Calculation for deferment after rst installment.
The rst step in determining the deferment charge using the balance
method for any installment after the rst installment is to determine
the deferment period.
(i) "Deferment period." The deferment period is the
period from the last entirely paid installment to the "next succeeding
unpaid installment." The deferment period will constitute the defer-
ment of the "rst entirely unpaid installment."
(ii) Determination of the "rst entirely unpaid in-
stallment." In order to determine the "rst entirely unpaid installment,"
rst the remaining precomputed balance must be computed. To arrive
at the remaining precomputed balance, any add-on charges and any -
nal installment that is smaller than the regular installment must be sub-
tracted. When the rst installment is greater than the regular install-
ment and when the borrower has paid the regular installment amount,
the precomputed balance must be reduced by the amount of the rst
payment extension charge. After determining the remaining precom-
puted balance, the remaining precomputed balance must be divided by
the regular installment amount. This calculation will indicate the num-
ber of remaining installments to be paid. By determining the number of
remaining installments to be paid, the due date of the last paid install-
ment may be determined (this must be a wholly unpaid installment).
Texas Finance Code, §342.204(a)(1) only permits a deferment charge
to be assessed on an installment that is completely unpaid.
(iii) Determination of the "next succeeding unpaid
installment." The due date of the next succeeding unpaid installment is
the end of the "deferment period."
(iv) Calculation for the deferment charge. The cal-
culation for the deferment charge is the scheduled interest charge for
the "deferment period."
(v) Example of deferment calculation. The terms
of a precomputed Texas Finance Code, §342.301 loan are as follows:
Date of loan: 09/01/1997; First payment due date: 10/01/1997; Cash
Advance: $2,766.48; Finance Charge: $833.52; Total of Payments:
$3,600.00; Term: 36 months; Monthly installment: $100; Refunding
method: Sum of the periodic balances; and Annual Percentage Rate:
18%. If an authorized lender agrees to a deferment roughly six months
into the contract and the remaining precomputed balance is $3,095.00
(no adjustments are necessary), to determine the "rst entirely unpaid
installment," the authorized lender must divide the precomputed bal-
ance by the regular installment amount ($3,095.00 divided by $100.00
= 30.95). Because the entire amount of the installment must be un-
paid, the result must be rounded to the next lowest whole number, 30.
For calculation purposes, there are 30 remaining installments and 6 in-
stallments have been made. In this case, the 7th scheduled installment
is being deferred. The deferment charge is calculated by determining
the scheduled interest charge for the deferment period, or, from the last
entirely paid installment to the "rst entirely unpaid installment" (the
6th entirely paid scheduled installment) to the "next succeeding un-
paid installment" (7th scheduled installment). The "next succeeding
unpaid installment" is determined by subtracting one unit period from
the "rst entirely paid installment" (30 - 1 = 29). The calculation of the
deferment charge is the difference between the interest refund of the
6th entirely paid installment (36 - 30) and the 7th rst entirely unpaid
installment (36 - 29). This difference would be $37.54. A scheduled
installment earnings refund method would yield a slightly different re-
sult of $36.69.
(2) Date method. The date method determines the defer-
ment charge by taking the difference between the amount of the refund
of unearned interest as if a full prepayment of the loan occurred as of
the date of the deferment, and the amount of the refund of unearned in-
terest for a full prepayment of the loan one full month prior to the date
of the deferment.
(e) No deferment when payment applied to account balance.
If a payment has been applied to reduce an account balance, no defer-
ment of any prior balance or installments may be made. This does not
preclude the collection of a deferment fee previously assessed but not
collected.
(f) No deferment when default charge already collected. No
installment may be deferred if a default charge has already been col-
lected on the account or if a partial payment in any amount has been
credited to any installment. If an amount equal to one whole installment
has already been credited to an account, this entry cannot be altered in
order to credit part of the installment to a deferment charge.
(g) Missed payment covered by insurance. When any payment
or partial payment is deferred that is later paid by some form of insur-
ance, such as credit disability insurance, unemployment insurance, or
collateral protection insurance, any prior assessment of additional in-
terest for deferment must be waived.
(h) Accounting of payment. If a payment is submitted from
which a deferment charge is taken, the excess of the amount necessary
to bring the account current shall be applied to the remaining balance
of the loan. However, any difference that exceeds three dollars ($3.00)
shall be returned to the borrower upon the borrower’s request.
(i) Noncompliance. Deferment fees not assessed or collected
in accordance with the requirements of this section are subject to re-
fund to the borrower. In the event deferment fees are refunded to the
borrower, no rescheduling of the loan contract is permitted.
§83.705. Amounts Authorized To Be Charged After Consummation.
(a) Generally. A secondary mortgage loan contract may pro-
vide for any one or more of the four listed categories of charges set
forth in Texas Finance Code, §342.307. These charges may then be
assessed and collected by an authorized lender after consummation of
the loan if appropriately included in the contract.
(b) Check return fee. An authorized lender may contract for,
assess, or collect the fee authorized by Texas Business and Commerce
Code, §3.506, on a secondary mortgage loan.
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§83.706. Amounts Authorized To Be Collected on or Before Closing.
(a) Generally. On or before the closing of a secondary mort-
gage loan, an authorized lender may collect any one or more of the eight
categories of charges set forth in Texas Finance Code, §342.308(a).
(b) Administrative fee. An authorized lender may collect an
administrative fee pursuant to Texas Finance Code, §342.308(a)(9) on
interest-bearing and precomputed loans.
(1) To determine the maximum amount of the administra-
tive fee, an authorized lender should ascertain the amount of the cash
advance of the loan. If the cash advance is more than $1,000, then the
authorized lender may contract for, charge, or receive $25. If the cash
advance is $1,000 or less, then the authorized lender may contract for,
charge, or receive $20.
(2) An administrative fee may not be contracted for,
charged, or received by an authorized lender directly or indirectly on
a renewal or modication of an existing obligation more than once in
any 180-day period. The administrative fee may be contracted for,
charged, or received in a renewal or modication if the authorized
lender did not contract for, charge, or receive the administrative fee on
any previous obligation within the 180-day period.
(3) Interest may not be assessed, charged, or received on an
administrative fee if the assessment causes the total amount of interest
to exceed the maximum amount authorized under Texas Finance Code,
Chapter 342.
(4) An administrative fee is a prepaid interest charge and
may be contracted for, charged, or received in addition to the contrac-
tual interest charge authorized by Texas Finance Code, §342.301(a).
(c) Cost of credit report. An authorized lender may collect the
cost paid to a credit reporting agency to obtain a credit report pursuant
to Texas Finance Code, §342.308(a)(5), but may not charge an addi-
tional fee for reviewing or evaluating a credit report.
(d) Survey fees. A survey fee may be charged when a survey
has been performed by a surveyor, who is registered or licensed by the
Texas Board of Professional Land Surveying pursuant to Texas Occu-
pations Code, Chapter 1071, and who is not a salaried employee of the
lender.
(e) Flood zone determination fees. An authorized lender may
collect a ood zone determination fee when a ood zone determination
is required by a federal agency.
§83.707. Other Fees.
(a) Generally. Fees not otherwise permitted by §83.705 or
§83.706 of this title (relating to Amounts Authorized To Be Charged
After Consummation and Amounts Authorized To Be Collected on or
Before Closing) may not be charged or collected in a secondary mort-
gage loan transaction.
(b) Examples of unauthorized fees. Fees not authorized by
either §83.705 or §83.706 of this title include, but are not limited to,
commitment fees, broker fees not covered by subsection (d) of this
section, pay-off statement fees, prepayment penalties, fax fees, courier
fees, and escrow management fees.
(c) Escrow services. An authorized lender making a secondary
mortgage loan may require a borrower to make payments into an es-
crow trust account for payment of anticipated tax and property insur-
ance expenses. A fee may not be charged for managing an escrow trust
account.
(d) Broker fees. An authorized lender may pay a broker fee in
a secondary mortgage loan if the consideration paid by the borrower
in the loan which involves a broker does not exceed the consideration
paid by the borrower in a loan which does not involve a broker.
(1) Example 1: A prospective borrower is quoted a contract
rate of 12% plus a 2% origination fee when he makes his inquiry di-
rectly to an authorized lender. On this same individual, a broker quotes
a contract rate of 12% plus a 4% origination fee for a loan of the same
amount from the same authorized lender. The charge for an additional
2% origination fee is an unauthorized charge.
(2) Example 2: A prospective borrower is quoted a nance
charge of 12% plus a 2% origination fee when the borrower makes
the inquiry directly to an authorized lender. On this same individual, a
broker quotes a contract rate of 12% plus a 2% origination fee for a loan
of the same amount from the same authorized lender. The loan was then
consummated with the authorized lender paying a 2% fee to the broker
for originating the loan. Since the authorized lender has absorbed the
expense of the fee, no unauthorized charge has been assessed, charged,
or received.
(e) Seller’s points. Seller’s points are treated as interest.
Seller’s points are aggregated with other interest charges for the
purposes of a usury calculation.
(f) Discount points. Discount points are treated as interest.
Discount points are aggregated with other interest charges for the pur-
poses of a usury calculation.
(g) Origination fees. Origination fees are treated as interest.
Origination fees are aggregated with other interest charges for the pur-
poses of a usury calculation.
§83.708. Balloon Payments.
Balloon payments are authorized in a secondary mortgage loan unless
prohibited by other applicable law (for example, the high cost mortgage
rules of Truth in Lending, Regulation Z, 12 C.F.R. §226.32(d)(1)).
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER H. REFUNDS FOR
PRECOMPUTED LOANS
7 TAC §§83.751 - 83.758
The Finance Commission of Texas (the commission) proposes
new 7 TAC Chapter 83, Subchapter H, §§83.751 - 83.758, con-
cerning Refunds for Precomputed Loans.
These rules are being relocated and reorganized. The agency
believes that the reorganization will benet licensees in that
these rules will be in a more logical location and order and will
be easier to nd. The new rules are substantially similar to the
rules pending repeal, as found in 7 TAC Chapter 1, Subchapter
H, §§1.751, 1.752, 1.754, 1.755 and 1.758 - 1.761, concerning
Refunds in Precomputed Loans. The commission’s proposed
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repeal of Subchapter H is published elsewhere in this issue of
the Texas Register.
The following paragraphs regarding the purpose of each rule
track the original purpose language used when each rule was
originally adopted. These purposes still exist. Additional ex-
planation is provided under sections where recent changes in
language have been incorporated into the proposed new rules
as a result of the agency’s rule review of current Subchapters
E - K under Title 7, Part 1, Chapter 1 of the Texas Administra-
tive Code. The remaining changes throughout all sections con-
sist of revisions to formatting, grammar, punctuation, spelling,
and other technical corrections. If no additional explanation is
provided other than the main purpose of the rule, then the only
changes made from the prior version of a rule pending repeal to
the new rule being proposed are technical and nonsubstantive
in nature.
New 7 TAC §§83.751 - 83.758 outline the methods for computing
refunds of unearned interest due to prepayment or acceleration
of transactions under Texas Finance Code, Chapter 342, Sub-
chapter E, F, or G transactions that are precomputed.
Section 83.751 (current §1.751) explains the scope and applica-
bility of the subchapter.
Section 83.752 (current §1.752) prescribes the method for cal-
culating refunds of interest on Subchapter E and G loans.
Section 83.753 (current §1.754) explains the method for refund-
ing interest on Subchapter E and G loans with a term of 60
months or less.
Subsection (c) has been added to §83.753 to provide clarication
that authorized lenders must consider deferment charges in the
calculation of interest refunds.
Section 83.754 (current §1.755) explains the method for refund-
ing interest on Subchapter E and G loans with a term of more
than 60 months and for which prepayment occurs before the rst
installment due date.
Subsection (c) has been added to §83.754 to provide clarication
that authorized lenders must consider deferment charges in the
calculation of interest refunds.
Section 83.755 (current §1.758) explains the charges subject to
refunding on Subchapter F loans.
Subsection (c) has been added to §83.755 to provide clarication
that authorized lenders must consider deferment charges in the
calculation of interest refunds.
Section 83.756 (current §1.759) explains the method for re-
funding installment account handling charges and acquisition
charges on Subchapter F loans for which prepayment occurs
before the rst installment due date.
Subsection (c) has been added to §83.756 to provide clarication
that authorized lenders must consider deferment charges in the
calculation of interest refunds.
Section 83.757 (current §1.760) explains the method for re-
funding installment account handling charges and acquisition
charges on Subchapter F loans for which prepayment occurs
after the rst installment due date and before the nal installment
due date.
Subsection (c) has been added to §83.757 to provide clarication
that authorized lenders must consider deferment charges in the
calculation of interest refunds.
Section 83.758 (current §1.761) details the situation in which a
lender provides excess refunds to a borrower and the applicable
procedures for handling the situation.
Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the rst ve-year period the rules are in effect there
will be no scal implications for state or local government as a
result of administering the rules.
Commissioner Pettijohn has also determined that for each year
of the rst ve years §§83.751 - 83.758 are in effect, the public
benet anticipated as a result of the changes from the previously
enacted version of these rules will be that the commission’s rules
will be more easily understood by licensees required to com-
ply with the rules, and will be more easily enforced. The gen-
eral substance of these rules has already been in effect, as the
rules are being relocated with some substantive and technical
corrections. However, the substantive corrections consist of up-
dates required by law, placement of the agency’s policy positions
into regulation, clarications, and revisions made for consistency
purposes. Thus, there is no anticipated cost to persons who are
required to comply with the new rules as proposed. There is
no anticipated adverse economic effect on small or micro busi-
nesses. There will be no effect on individuals required to comply
with the sections as proposed.
Comments on the proposed new rules may be submitted
in writing to Laurie Hobbs, Assistant General Counsel, Of-
ce of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207, or by e-mail to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposed rules are published in the Texas Register.
At the conclusion of the 31st day after the proposed rules are
published in the Texas Register, no further written comments
will be considered or accepted by the commission.
The new rules are proposed under Texas Finance Code §11.304,
which authorizes the commission to adopt rules to enforce Title
4 of the Texas Finance Code. Additionally, Texas Finance Code
§342.551 authorizes the commission to adopt rules for the en-
forcement of the consumer loan chapter.
The statutory provisions (as currently in effect) affected by the
proposal are contained in Texas Finance Code, Chapter 342.
§83.751. Scope.
(a) Scope. This subchapter applies to all precomputed loan
transactions made pursuant to Texas Finance Code, Chapter 342, Sub-
chapters E, F, and G. This subchapter is inapplicable to interest-bearing
loans made under Texas Finance Code, Chapter 342.
(b) Refund methods. The chosen method of determining re-
funds must be contracted for in the loan agreement. An authorized
lender may utilize one of the following methods of determining the
amount of a refund:
(1) the sum of the periodic balances method;
(2) the installment earnings method; or
(3) the true daily earnings method.
(c) Refund method for Chapter 342, Subchapter E loans. An
authorized lender may not use the sum of the period balances method
for a Subchapter E loan.
§83.752. Specic Application to Subchapter E and G Loans.
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(a) Interest subject to refund. Precomputed interest in Texas
Finance Code, Chapter 342, Subchapter E and G loans is subject to
refund.
(b) Interest not subject to refund.
(1) Administrative fees. Administrative fees authorized by
Texas Finance Code, §342.201(f) and §342.308(c) are not subject to
refund.
(2) Per diem interest. Per diem interest on odd days in the
rst installment period is not subject to being refunded if the per diem
interest for the rst installment period has been earned and collected
during the rst installment period.
(3) Refunds less than one dollar. Refunds of unearned in-
terest are not required when a partial prepayment is made or when the
sum of interest to be refunded is less than $1.00.
§83.753. Refund of Precomputed Interest in Regular Subchapter E
Loans.
(a) If prepayment in full is made by cash, renewal, or other-
wise after the rst installment due date, the authorized lender shall re-
fund or credit to the borrower the unearned interest by the scheduled
installment earnings method authorized by §83.751 of this title (relat-
ing to Scope) and identied in the loan agreement as the chosen refund
method. If prepayment in full or demand for payment in full occurs
during an installment period, the lender may retain an interest charge
for previous elapsed periods and the number of days beginning after
the installment due date and ending on the date of the prepayment or
demand in full.
(b) If prepayment is made in full before the rst installment
due date, an authorized lender may retain an interest charge for each
elapsed day between the date of the loan and the date of prepayment.
The interest charge may not exceed the amount of interest allowed un-
der the true daily earnings method for the same time period. The autho-
rized lender shall refund or credit to the borrower the unearned interest.
(c) In calculating the amount of the refund of the unearned
interest, an authorized lender must consider any installments that were
deferred.
§83.754. Refund of Precomputed Interest in Subchapter G Loans.
(a) Regular Transactions.
(1) If prepayment in full is made by cash, renewal, or oth-
erwise, the authorized lender shall refund or credit to the borrower the
unearned interest by the refund method authorized by §83.751 of this
title (relating to Scope) and identied in the loan agreement as the cho-
sen refund method. One day earned into a month will allow the lender
to earn the interest applicable to the full month.
(2) If prepayment in full is made by cash, renewal, or oth-
erwise, before the rst installment due date, the authorized lender shall
compute the refund as provided by this paragraph.
(A) If the rst installment due date is 15 days or less
from the date of the loan, the lender may retain for each elapsed day
between the date of the loan and prepayment before the rst installment
due date, 1/30th of the interest that could be retained if the rst install-
ment period were one month and the loan was prepaid in full on the
rst installment due date. All interest in excess of such amount shall
be refunded or credited to the borrower.
(B) If the rst installment due date is 16 days or greater,
but less than one month, from the date of the loan, the lender may
retain for each elapsed day between the date of the loan and prepayment
before the rst installment due date, 1/30th of the interest which could
be retained if the rst installment period were one month and the loan
was prepaid in full on the rst installment due date.
(C) If the rst installment due date is more than one
month from the contract date, the lender may retain for each elapsed
day between the date of the loan and prepayment, 1/30th of the interest
which could be retained if the rst installment period were one month
and the loan was prepaid in full on the rst installment due date. The
daily charge is multiplied by the number of elapsed days up until the
rst installment due date.
(b) Irregular transactions or transactions with a term of greater
than 60 months.
(1) If prepayment in full is made by cash, renewal, or oth-
erwise, after the rst installment due date, the authorized lender shall
refund or credit to the borrower the unearned interest by the refund
method authorized by §83.751 of this title and identied in the loan
agreement as the chosen refund method. The amount of interest which
may be retained by the lender as earned shall be determined by use of
the scheduled installment earnings method as authorized by Texas Fi-
nance Code, §342.352. If prepayment in full or demand for payment
in full occurs during an installment period, the lender may retain an
interest charge for previous elapsed periods and the number of days
beginning after the installment due date and ending on the date of the
prepayment or demand in full.
(2) If prepayment is made in full before the rst installment
due date, an authorized lender may retain an interest charge for each
elapsed day between the date of the loan and the date of prepayment.
The interest charge may not exceed the amount of interest allowed un-
der the true daily earnings method for the same time period.
(c) Consideration of deferment charges for interest refund cal-
culations. To calculate the amount of the refund of unearned interest,
an authorized lender must consider any installments that were deferred.
§83.755. Specic Application to Subchapter F Loans.
(a) Items subject to refund. The installment account handling
charge is subject to refund.
(b) Items not subject to refund. An acquisition charge is not
subject to refund, as the charge is considered to be earned at the time
the loan is made.
§83.756. Refund of Precomputed Interest in Subchapter F Loans;
Prepayment in Full Before the First Installment Due Date.
(a) If the rst installment due date is one month or less from
the date of the loan, the authorized lender may retain for each elapsed
day between the date of the loan and prepayment before the rst install-
ment due date, 1/30th of the installment account handling charge and
acquisition charge subject to being refunded, that could be retained if
the rst installment period were one month and the loan was prepaid
in full on the rst installment due date. All interest in excess of such
amount shall be refunded or credited to the borrower.
(b) If the rst installment due date is more than one month
from the contract date, the authorized lender may retain for each
elapsed day between the date of the loan and prepayment before the
rst installment due date, 1/30th of the interest that could be retained
if the rst installment period were one month and the loan was prepaid
in full on the rst installment due date up to a maximum of 30 days.
All interest in excess of such amount shall be refunded or credited to
the borrower.
(c) To calculate the amount of the refund of unearned interest,
an authorized lender must consider any installments that were deferred.
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§83.757. Refund of Precomputed Interest in Subchapter F Loans;
Prepayment in Full After the First Installment Due Date and Before
the Final Installment Due Date.
(a) If prepayment in full is made by cash, renewal, or other-
wise, the authorized lender shall refund or credit to the borrower the
unearned installment account handling charge and acquisition charge
subject to refund by the refund method authorized by §83.751(b) of this
title (relating to Scope) and identied in the loan agreement as the cho-
sen refund method. One day earned into a month will allow the lender
to earn the interest applicable to the full month.
(b) To calculate the amount of the refund of unearned interest,
an authorized lender must consider any installments that were deferred.
§83.758. Excess Refunds.
If a lender has refunded more than required to a borrower, the excess
refund may not be collected from or debited from the account of the
borrower, unless the borrower voluntarily agrees to pay back the ex-
cess refund, or the borrower voluntarily agrees, in writing, to have his
existing account adjusted when the excess refund was made on the re-
newal of the preceding account.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER I. INSURANCE
7 TAC §§83.801 - 83.812
The Finance Commission of Texas (the commission) proposes
new 7 TAC Chapter 83, Subchapter I, §§83.801 - 83.812, con-
cerning Insurance.
These rules are being relocated and reorganized. The agency
believes that the reorganization will benet licensees in that
these rules will be in a more logical location and order and will
be easier to nd. The new rules are substantially similar to the
rules pending repeal, as found in 7 TAC Chapter 1, Subchapter
I, §§1.801 - 1.811 and §1.814, concerning Insurance. The
commission’s proposed repeal of Subchapter I is published
elsewhere in this issue of the Texas Register.
The following paragraphs regarding the purpose of each rule
track the original purpose language used when each rule was
originally adopted. These purposes still exist. Additional ex-
planation is provided under sections where recent changes in
language have been incorporated into the proposed new rules
as a result of the agency’s rule review of current Subchapters
E - K under Title 7, Part 1, Chapter 1 of the Texas Administra-
tive Code. The remaining changes throughout all sections con-
sist of revisions to formatting, grammar, punctuation, spelling,
and other technical corrections. If no additional explanation is
provided other than the main purpose of the rule, then the only
changes made from the prior version of a rule pending repeal to
the new rule being proposed are technical and nonsubstantive
in nature.
Section 83.801 (current §1.801) denes terms that are used in
connection with these transactions.
Section 83.802 (current §1.802) explains the procedures for
property insurance that may be written in connection with a loan
made under Chapter 342. The commissioner has a responsibil-
ity to determine if rates for property insurance that is obtained
by the lender at rates that are not xed or approved by the
Texas Department of Insurance bear a reasonable relationship
to the amount, term, and conditions of the loan, the value of the
collateral, and the existing hazards or risk of loss, damage, or
destruction. This rule provides the procedure for making that
determination.
Section 83.803 (current §1.803) provides the limits for property
insurance relative to the amount of the note and the value of
the collateral. The rule also provides a procedure for substan-
tiating the amount of property insurance, especially when the
credit insurance policy covers multiple items of collateral. The
procedure is necessary to determine an appropriate settlement
amount when a claim is made for a partial personal property loss.
Section 83.804 (current §1.804) details the manner of determin-
ing the appropriate value of insured items, in the event of a claim.
Specically, the rule lays out the claims ratio as an approved for-
mula for allocating value to individual items of collateral in the
event of a claim when the total amount of property insurance
written is less than the total value of the collateral.
Section 83.805 (current §1.805) describes the types of credit in-
surance authorized to be sold in connection with a Chapter 342
loan. The rule is necessary to prescribe these types of insur-
ance and require compliance with the applicable sections of the
insurance statutes.
Section 83.806 (current §1.806) requires the lender to provide
a borrower with a copy of a policy or certicate of insurance for
coverage sold in connection with a Chapter 342 loan. This rule
is necessary to prescribe the specic information required to be
disclosed to the borrower and to provide for a reasonable time
frame in which the information is to be disclosed to the borrower.
Section 83.807 (current §1.807) refers the reader to other appli-
cable requirements for placement of single-interest insurance on
a loan written under the authority of Chapter 342.
Section 83.808 (current §1.808) provides the procedures for ter-
minating insurance policies in the event that a loan has been
discharged. The procedure is necessary to provide lenders guid-
ance for complying with the credit statutes and the insurance
statutes in the event of the termination of a policy.
Section 83.809 (current §1.809) explains refunding procedures
when an account is paid in full due to the proceeds of an insured
property loss. The procedure is necessary to provide lenders
guidance in crediting accounts or refunding the unearned por-
tions of insurance premiums and interest charges when the ac-
count has been paid in full by the insurance proceeds.
Section 83.810 (current §1.810) prescribes the procedure for
cancellation of property insurance when a borrower provides a
lender with evidence that the borrower has equivalent insurance.
This rule is necessary to provide a procedure for the cancella-
tion of equivalent insurance so that borrowers and lenders un-
derstand the steps required to accomplish the cancellation.
Section 83.811 (current §1.811) provides the terms and condi-
tions for writing a nonling insurance policy on a Chapter 342
loan. Nonling insurance is insurance that is written in lieu of
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the fees that may be assessed for ling, recording, and releas-
ing nancing statements on the security for a loan. This rule is
necessary to provide clarity to lenders regarding the instances
when a charge for this insurance may be assessed.
Section 83.812 (current §1.814) outlines the procedures for the
sale of gap waiver agreements in connection with a Chapter 342
loan that contains an interest charge computed under Texas Fi-
nance Code, §342.201(d). The rule describes the disclosure that
must be provided to the borrower, as per Texas Finance Code,
§342.4021. One of the principal consumer protections in the law
is that the amount charged for the "gap waiver" fee must be rea-
sonable; the rule establishes the maximum reasonable fee ac-
companied by certain limitations that may be addressed within a
gap waiver agreement.
Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the rst ve-year period the rules are in effect there
will be no scal implications for state or local government as a
result of administering the rules.
Commissioner Pettijohn has also determined that for each year
of the rst ve years §§83.801 - 83.812 are in effect, the public
benet anticipated as a result of the changes from the previously
enacted version of these rules will be that the commission’s rules
will be more easily understood by licensees required to com-
ply with the rules, and will be more easily enforced. The gen-
eral substance of these rules has already been in effect, as the
rules are being relocated with some substantive and technical
corrections. However, the substantive corrections consist of up-
dates required by law, placement of the agency’s policy positions
into regulation, clarications, and revisions made for consistency
purposes. Thus, there is no anticipated cost to persons who are
required to comply with the new rules as proposed. There is
no anticipated adverse economic effect on small or micro busi-
nesses. There will be no effect on individuals required to comply
with the sections as proposed.
Comments on the proposed new rules may be submitted
in writing to Laurie Hobbs, Assistant General Counsel, Of-
ce of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207, or by e-mail to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposed rules are published in the Texas Register.
At the conclusion of the 31st day after the proposed rules are
published in the Texas Register, no further written comments
will be considered or accepted by the commission.
The new rules are proposed under Texas Finance Code §11.304,
which authorizes the commission to adopt rules to enforce Title
4 of the Texas Finance Code. Additionally, Texas Finance Code
§342.551 authorizes the commission to adopt rules for the en-
forcement of the consumer loan chapter.
The statutory provisions (as currently in effect) affected by the
proposal are contained in Texas Finance Code, Chapter 342.
§83.801. Denitions.
Words and terms used in this subchapter that are dened in Texas Fi-
nance Code, Chapter 342, have the meanings as dened in Chapter 342.
The following words and terms, shall have the following meanings un-
less the context clearly indicates otherwise.
(1) Personal property insurance--Coverage to insure tangi-
ble personal property offered as security for a loan made under Chapter
342.
(2) Property insurance--Coverage to insure either an inter-
est in real estate or tangible personal property offered as security for a
loan made under Chapter 342.
(3) Single-interest insurance--A form of property insur-
ance that protects only the lender’s interest in the property.
(4) Credit insurance--Includes credit life insurance, credit
accident and health insurance, and involuntary unemployment insur-
ance.
(5) Total personal property loss--The loss of all items of
personal property listed as security for a loan and insured by a particular
insurance policy.
(6) Partial personal property loss--Any loss other than a to-
tal personal property loss.
(7) Gap waiver agreement--An agreement that eliminates
or reduces the deciency when the proceeds from the borrower’s in-
surance policy do not cover the unpaid net balance after the vehicle
has suffered a total loss or constructive total loss. The unpaid net bal-
ance on the loan does not include:
(A) delinquent payments (any outstanding payment that
is more than 10 days past due);
(B) late charges;
(C) unearned interest;
(D) unearned insurance premiums;
(E) fees added after the date of the loan; or
(F) any portion of the borrower’s basic comprehensive
and collision policy deductible that exceeds $1,000.
(8) Constructive total loss--A loss where the cost to repair
or replace the motor vehicle covered under the gap waiver agreement
would exceed an amount equal to the actual cash value of the motor
vehicle minus any salvage value. The actual cash value will be deter-
mined as of the date of loss. The actual cash value will be based on the
"retail value" in the National Automobile Dealers Association (NADA)
or its equivalent, ofcial used car guide. The licensee will consider the
mileage, condition, and optional equipment of the motor vehicle when
using the NADA, or its equivalent, ofcial used car guide.
§83.802. Authorized Property Insurance.
(a) Property insurance, other than insurance covering a motor
vehicle, written in connection with a loan made under Texas Finance
Code, Chapter 342 must be written at rates not in excess of the rates
xed or approved by the Texas Department of Insurance if a rate struc-
ture has been xed or approved for that particular type of coverage.
(b) If property insurance, other than insurance covering a mo-
tor vehicle, requested or required on a loan is sold or obtained by a
licensee at a rate that is not xed or approved by the Texas Department
of Insurance, the licensee must rst obtain prior acknowledgment from
the commissioner that the coverage and the rate bear a reasonable re-
lationship to:
(1) the amount, term, and conditions of the loan;
(2) the value of the collateral; and
(3) the existing hazards or risk of loss, damage, or destruc-
tion.
(c) Insurance, other than insurance covering a motor vehicle,
written at rates not xed or approved by the Texas Department of In-
surance, is subject to cancellation or adjustment if the insurance is not
otherwise approved by the commissioner.
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(d) If a licensee is seeking authority from the commissioner
under subsection (b) of this section for a rate not xed or approved by
the Texas Department of Insurance, a copy of the relevant policy that
is to be issued shall be led with the Ofce of Consumer Credit Com-
missioner, together with any evidence that is probative on the factors
listed in subsection (b) of this section.
(e) Property insurance written in connection with a Texas Fi-
nance Code, Chapter 342 loan must be provided by a company autho-
rized to do business in this state.
§83.803. Limitations on Property Insurance.
(a) Personal property insurance, other than insurance covering
a motor vehicle, must not be written in an amount in excess of the total
related note unless prior to writing the insurance, the complete policy
of insurance, the proposed rates, and the proposed conditions have been
approved by the commissioner.
(b) Property insurance must not be written for more than the
value of the item or items insured.
(c) Motor vehicle insurance written in accordance with appli-
cable law, the regulations promulgated by the Texas Department of In-
surance, and the rating procedures established by the Texas Department
of Insurance, is presumed to satisfy the requirements set forth in Texas
Finance Code, Chapter 342, Subchapter I.
(d) Each licensee shall substantiate that the amount of personal
property insurance, other than coverage on a motor vehicle, is reason-
able in relation to the value of the item or items insured. The value shall
be established in writing by the borrower and the licensee on each in-
sured item and each value shall be reasonable in relation to the actual
replacement cost of the item. A valuation that has been established on
goods to be insured may not be increased unless it can be shown there
has been a substantial change in the nature of the items insured or the
value of these items.
§83.804. Claim Provisions for Property Insurance Other Than Insur-
ance Covering Motor Vehicles.
(a) Personal property insurance, other than insurance property
covering motor vehicles, written on a loan subject to Texas Finance
Code, Chapter 342, should provide a procedure for determining and
adjusting the value of insured items in the event of a loss. If a licensee
does not utilize a formula submitted to and approved by the commis-
sioner for adjusting the value of the items insured and if a loss occurs,
the value initially stated is presumed to be the actual replacement cost
of each insured item throughout the life of the policy.
(b) Personal property insurance may be written in an amount
that is less than the value of the loan collateral at rates not xed or ap-
proved by the Texas Department of Insurance. Personal property insur-
ance may not be written unless it provides for payment of a sum not less
than the claims ratio multiplied by the amount of the loss. The claims
ratio is calculated by dividing the amount of insurance by the total value
of the secured collateral covered by the insurance policy, rounded to the
fourth digit to the right of the decimal point. For example, the terms
of a transaction are as follows: the original total of payments in an
installment loan is $3,000; the term is 2 1/2 years with monthly install-
ment payments of $100; property insurance is purchased to insure three
items of collateral for up to $3,000: a piano worth $2,500, a computer
worth $1,500, and a television worth $500; and the piano is then stolen
and reported to the insurer by the borrower. The claims ratio is cal-
culated by dividing the value of the insurance written, $3,000, by the
total value of the collateral covered by the policy, $4,500. Applying
the claims ratio of 2/3 or .6667 to the amount of the loss, $2,500, leads
to the conclusion that no less than $1,666.75 should be paid under the
applicable property insurance policy. A licensee may only write a pol-
icy of property insurance that would provide for a payment of not less
than $1,666.75 under the aforementioned facts.
§83.805. Authorized Credit Insurance.
(a) Credit insurance written in connection with a Texas Fi-
nance Code, Chapter 342 loan shall be decreasing term insurance.
(b) Credit life insurance and credit accident and health insur-
ance shall be written in compliance with Texas Insurance Code, Chap-
ters 1131 and 1153, and any regulations issued by the Texas Department
of Insurance under the authority of those provisions.
(c) Involuntary unemployment insurance shall be written in
compliance with Texas Insurance Code, Chapter 3501, and any regula-
tions issued by the Texas Department of Insurance under the authority
of that chapter.
§83.806. Provision of Policy or Certicate.
If a Texas Finance Code, Chapter 342 loan provides for the purchase of
insurance by the borrower from the lender, the lender shall furnish to
the borrower, within 30 days of the date of the loan, a properly executed
policy or certicate of insurance. The policy or certicate of insurance
shall clearly set forth:
(1) the amount of the premium;
(2) the kind of insurance provided;
(3) the coverage of the insurance; and
(4) all terms, including options, limitations, restrictions and
conditions of the insurance that has been purchased.
§83.807. Single-Interest Insurance.
If a lender arranges for single-interest insurance and assesses a charge
for the insurance to the borrower, the lender must comply with the pro-
visions of Texas Finance Code, Chapter 307.
§83.808. Termination and Refund.
(a) Upon discharge of an indebtedness by prepayment, re-
newal, or renancing, any insurance, other than nonling insurance,
written under the authority of Texas Finance Code, Chapter 342,
Subchapter I, shall be automatically terminated. At the option of
the borrower, dual-interest motor vehicle insurance may be retained
without cancellation. If a policy of insurance is terminated prior to
scheduled maturity, a credit of the unearned premium shall be applied
to the borrower’s account or a refund of the unearned premium shall
be paid by the lender to the borrower.
(b) Upon termination of a personal property insurance policy
prior to the scheduled maturity of a loan, other than single-interest in-
surance, the licensee shall provide the borrower a refund or credit cal-
culated in accordance with the policy approved by the commissioner.
The policy shall provide for a pro rata method of making refunds. The
pro rata method of making refunds involves computing a factor to ap-
ply to the total premium to determine the unearned portion. The factor
is determined by dividing the term remaining on the loan by the total
loan term.
(c) Upon termination of a single-interest insurance policy prior
to the scheduled maturity of a loan, the lender shall provide the bor-
rower a refund or credit calculated in accordance with the insurance
policy approved by the Texas Department of Insurance.
(d) Upon termination of a credit life or credit accident and
health insurance policy prior to the scheduled maturity of a loan, the
lender shall provide the borrower a refund or credit calculated in com-
pliance with Texas Insurance Code, Chapter 1153 and regulations is-
sued by the Texas Department of Insurance under the authority of that
chapter.
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(e) Upon termination of a credit involuntary unemployment
insurance policy prior to the scheduled maturity of a loan, the lender
shall provide the borrower a refund or credit calculated in accordance
with the insurance policy approved by the Texas Department of Insur-
ance.
§83.809. Prepayment of Loan from Insurance Proceeds.
(a) Personal property insurance. If a loan is prepaid in full
from the proceeds of a personal property insurance policy following a
personal property loss, the refund should be computed as follows:
(1) Total personal property loss, other than motor vehicle.
(A) An interest refund shall be computed as of the date
the settlement check is received by the licensee or 45 days from the
date of loss, whichever occurs rst.
(B) A credit insurance premium refund and single-in-
terest insurance premium refund shall be computed as of the date the
settlement check is received by the licensee.
(C) A personal property insurance premium refund,
other than an insurance premium refund on a motor vehicle, shall be
computed as of the day following the date of loss. In the event the
borrower has requested cancellation, any dual-interest motor vehicle
insurance premium refund shall be computed as prescribed by the
Texas Department of Insurance manual rules and rates.
(2) Partial personal property loss, other than motor vehicle.
(A) An interest refund shall be computed as of the date
the settlement check is received by the licensee or 45 days from the
date of loss, whichever occurs rst.
(B) A credit insurance premium refund and single-in-
terest insurance premium refund shall be computed as of the date the
settlement check is received by the licensee.
(C) A personal property insurance premium refund
shall be computed as of the date the settlement check is received by
the licensee. A dual-interest motor vehicle insurance premium refund
shall be computed as prescribed by the Texas Department of Insurance
manual rules and rates.
(3) Total or partial motor vehicle insurance loss.
(A) An interest refund shall be computed as of the
date the settlement check is received or 45 days from the date of loss,
whichever occurs rst.
(B) A credit insurance premium refund shall be com-
puted as of the date the settlement check is received by the licensee.
(C) A personal property insurance premium refund
shall be computed as of the date the settlement check is received by
the licensee. A motor vehicle insurance premium refund shall be
computed as prescribed by Texas Department of Insurance manual
rules and rates.
(b) Credit life insurance. If a loan is prepaid in full or in part
by the proceeds of a credit life insurance claim, the refund should be
computed as follows:
(1) Complete prepayment. An interest refund, credit ac-
cident and health insurance premium refund, credit involuntary un-
employment insurance premium refund, single-interest insurance pre-
mium refund, and personal property insurance premium refund shall
be computed as of the date of death. A dual-interest motor vehicle in-
surance premium refund shall be computed as prescribed by the Texas
Department of Insurance manual rules and rates in the event cancella-
tion is requested by the proper representative of the estate.
(2) Partial prepayment. If a loan is prepaid in part by the
proceeds of a credit life insurance claim following the death of the pri-
mary borrower, any other credit insurance associated with the primary
borrower, such as credit accident and health insurance and credit invol-
untary unemployment insurance, shall be canceled. The refunds of the
unearned credit insurance premiums shall be computed as of the date
of death.
(c) Credit accident and health insurance. If an insurance car-
rier has classied a disability as permanent and elected to prepay a
loan in full, the interest refund, credit life insurance premium refund,
credit involuntary unemployment insurance premium refund, or per-
sonal property insurance premium refund shall be computed as of the
day the settlement check is received by the licensee. If cancellation is
requested by the borrower, any dual-interest motor vehicle insurance
premium refund shall be computed as prescribed by the Texas Depart-
ment of Insurance motor vehicle manual rules and rates.
§83.810. Evidence of Equal Insurance Coverage.
If a borrower provides a lender with evidence of property insurance
coverage that names the lender as a loss payee and that is equiva-
lent to insurance purchased already through the lender, the lender must
promptly cancel any equivalent property insurance or single-interest
insurance. The refund of any unearned insurance premium shall be ap-
plied to the balance of the loan or refunded to the borrower.
§83.811. Nonling Insurance.
If a Texas Finance Code, Chapter 342 loan is renewed and a charge
was assessed for nonling insurance in the original loan, a new charge
for nonling insurance may not be assessed or contracted for in the
renewed loan unless the term of the renewed loan extends more than
ve years after the date of the original loan. If different collateral is
substituted or added to a loan, then a new charge for nonling insurance
may be assessed.
§83.812. Gap Waiver Agreement.
(a) Disclosure required by Texas Finance Code, §342.4021(d).
(1) Disclosure. A lender must provide the borrower with
the gap waiver agreement disclosure before presenting the borrower
with the terms of the gap waiver agreement. The disclosure must not be
in the loan agreement and must state that the borrower is not required to
purchase the gap waiver agreement in order to obtain the loan. A lender
may request that the borrower authenticate the gap waiver agreement
disclosure acknowledging applicant’s timely receipt of the disclosure.
A licensee may rely upon veriable procedure to show that the gap
waiver agreement disclosure was provided to an applicant.
(2) Multiple applicants. In the case of multiple applicants,
it is only necessary for the licensee to deliver the gap waiver agreement
disclosure to one applicant.
(b) Authorized gap waiver agreement provisions. The gap
waiver agreement may include a provision that:
(1) limits the calculation of the unpaid net balance;
(2) limits the scope of the gap waiver agreement to loans
which require the borrower to make a balloon payment between 24 and
48 months or to loans which are repayable in 48 months or more;
(3) excludes loss or damage as a result of:
(A) an act occurring prior to the date of the loan;
(B) any dishonest, fraudulent, criminal, or illegal act re-
sulting in a felony conviction of the borrower;
(C) a mechanical or electrical breakdown or failure of
the motor vehicle;
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(D) conversion, embezzlement, or secretion by any per-
son in lawful possession of the motor vehicle;
(E) conscation; and
(F) the operation, use, or maintenance of the motor ve-
hicle in any race, speed contest, or other contest;
(4) requires the borrower to notify the licensee of any po-
tential loss under the gap waiver agreement; or
(5) requests the borrower to provide or complete the fol-
lowing documents:
(A) a gap waiver agreement claim form;
(B) proof of loss and settlement check from the bor-
rower’s basic comprehensive, collision, or uninsured/underinsured mo-
torist policy or other parties’ liability insurance policy for the settle-
ment of the insured total loss of the motor vehicle;
(C) verication of the borrower’s primary insurance de-
ductible; and
(D) a copy of the police report, if any, led in connec-
tion with the total loss to the motor vehicle.
(c) Certicate of coverage. If a borrower purchases a gap
waiver agreement, the licensee must provide the borrower, within a
reasonable amount of time not to exceed 10 days from the date of the
loan, a certicate or similar form that clearly sets forth:
(1) the name of the borrower, and the name, address, and
telephone number of the place where claims are administered;
(2) the coverage amount and term of the gap waiver agree-
ment;
(3) the cost of the gap waiver agreement; and
(4) the terms, including the limitations, exclusions and re-
strictions.
(d) Premium or rate for gap waiver agreement. A licensee may
charge a reasonable gap waiver agreement fee that does not exceed the
rates contained in Figure: 7 TAC §83.812(d). The amount of the fee is
based upon the amount nanced. The fee for the gap waiver agreement
can be adjusted to the nearest whole dollar. The fee may be included in
the amount nanced and a nance charge may be charged on the fee.
Figure: 7 TAC §83.812(d)
(e) Refund of unearned gap waiver agreement fee.
(1) Refunding method. Upon termination of a gap waiver
agreement prior to the scheduled maturity date of a loan, the licensee
shall provide the borrower a refund or credit calculated using the pro
rata method. The refund must be given upon prepayment of the loan or
if the lender demands payment in full of the unpaid balance. The pro
rata method of making refunds involves computing a factor to apply
to the total premium to determine the unearned portion. The factor is
determined by dividing the term remaining on the loan by the total loan
term.
(2) Rounding of unearned insurance premium. The refund
credit for the gap waiver agreement can be rounded to the nearest whole
dollar.
(3) Refund credit less than $1.00 not required. A refund
credit is not required if the amount of the refund credit is less than
$1.00.
(4) Flat cancellation within 60 days. If the borrower can-
cels the gap waiver agreement within 60 days from the date of the loan,
the licensee will refund the entire gap waiver agreement fee. A bor-
rower may not cancel the gap waiver agreement and then receive any
benets under the agreement.
(f) Prompt payment of claims. A licensee must comply with
the payment terms of the gap waiver agreement within 60 days of re-
ceiving a completed gap waiver agreement claim form. If the licensee
has all of the information that a borrower would provide in the comple-
tion of a gap waiver agreement claim form, the licensee must comply
with the payment terms of the gap waiver agreement within 60 days of
receipt of all of the information.
(g) Calculation of settlement amount. The calculation of the
settlement amount will be calculated under one of the following meth-
ods:
(1) If the loan uses the scheduled installment earnings
method, the licensee will calculate the settlement amount by adding
the remaining original scheduled installments together and then
subtracting any refunds due as of the date of total loss or constructive
total loss; or
(2) If the loan uses the true daily earnings method, the li-
censee will calculate the settlement amount by determining the sched-
uled principal balance due as of the date of total loss or constructive
total loss.
(h) Prepayment of loan by gap waiver agreement. If the gap
waiver agreement is triggered by the total loss or the constructive total
loss of the motor vehicle, all refunds should be calculated as of the date
of loss.
(1) Insurance refunds. Examples of refunds include credit
life premium, credit accident and health insurance premium, credit in-
voluntary unemployment insurance premium, single-interest insurance
premium, and personal property insurance premium.
(2) Interest refund. If the loan uses the scheduled install-
ment earnings method, the interest refund should be calculated as of
the date of loss. If the loan uses the true daily earnings method, the
licensee should not earn any interest after the date of loss.
(i) Prohibited practices. A licensee cannot offer a gap waiver
agreement if:
(1) the loan is unsecured, secured by personal property
other than a motor vehicle, or secured by real property;
(2) the interest charge on the loan is calculated under Texas
Finance Code, §342.201(a) and (e);
(3) the loan is already protected by gap insurance;
(4) the licensee has not provided the disclosure required by
Texas Finance Code, §342.4021(d);
(5) the purchase of the gap waiver agreement is required
for the borrower to obtain the extension of credit;
(6) the original term of the loan is less than 48 months, un-
less the loan contracts for a balloon payment; and
(7) the agreement includes any exclusions or limitations
other than those listed in this section.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 11, 2006.
TRD-200604238
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Leslie L. Pettijohn
Commissioner
Of¿ce of Consumer Credit Commissioner
Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 936-7640
SUBCHAPTER J. DUTIES AND AUTHORITY
OF AUTHORIZED LENDERS
7 TAC §§83.826 - 83.837
The Finance Commission of Texas (the commission) proposes
new 7 TAC Chapter 83, Subchapter J, §§83.826 - 83.837, con-
cerning Duties and Authority of Authorized Lenders.
These rules are being relocated and reorganized. The agency
believes that the reorganization will benet licensees in that
these rules will be in a more logical location and order and will
be easier to nd. The new rules are substantially similar to the
rules pending repeal, as found in 7 TAC Chapter 1, Subchapter
J, §§1.826, 1.828, 1.830 - 1.832, 1.834 - 1.839 and 1.848,
concerning Authorized Lender’s Duties and Authority. The
commission’s proposed repeal of Subchapter J is published
elsewhere in this issue of the Texas Register.
The following paragraphs regarding the purpose of each rule
track the original purpose language used when each rule was
originally adopted. These purposes still exist. Additional ex-
planation is provided under sections where recent changes in
language have been incorporated into the proposed new rules
as a result of the agency’s rule review of current Subchapters
E - K under Title 7, Part 1, Chapter 1 of the Texas Administra-
tive Code. The remaining changes throughout all sections con-
sist of revisions to formatting, grammar, punctuation, spelling,
and other technical corrections. If no additional explanation is
provided other than the main purpose of the rule, then the only
changes made from the prior version of a rule pending repeal to
the new rule being proposed are technical and nonsubstantive
in nature. Please note that the rules proposed in new §§83.826
- 83.837 (current §§1.826, 1.828, 1.830 - 1.832, 1.834 - 1.839
and 1.848) were reviewed during 2005, will have only technical
corrections, and are merely being relocated.
Section 83.826 (current §1.826) requires that a lender shall pro-
vide a borrower with a payoff quote. This provision is necessary
to enable a borrower to prepay the loan at any time in accordance
with Chapter 342. The rule also outlines what is considered to
be a reasonable time in which to respond to an inquiry for a net
pay-off for different types of loan transactions.
Section 83.827 (current §1.828) provides the procedures for
a lender to satisfy the requirements of Texas Finance Code,
§342.454. This rule is necessary to provide lenders with guid-
ance for complying with the statute by outlining the procedures
for the return of instruments to the borrower upon a discharge
of an indebtedness. The rule also provides a denition of
"collected funds."
New 7 TAC §§83.828 - 83.833 outline the recordkeeping pro-
cedures for licensees to maintain records of loans made under
Chapter 342.
Section 83.828 (current §1.830) species the records that must
be maintained for loans made under the authority of Chapter
342, Subchapters E and F. The section also prescribes various
procedures in the course of making or servicing a loan, such as
in the disbursement of ofcial fees collected from the borrower.
The rule is necessary to ensure that the appropriate documenta-
tion is maintained by licensed lenders ensuring compliance with
appropriate state and federal laws.
Section 83.829 (current §1.831) species the records that must
be maintained for loans made under the authority of Chapter
342, Subchapter G. The section also prescribes various proce-
dures in the course of making or servicing a loan, such as in the
disbursement of ofcial fees collected from the borrower. This
rule is parallel to §83.828 in order to maintain consistency among
the recordkeeping rules. The rule is necessary to ensure that the
appropriate documentation is maintained by licensed lenders to
ensure compliance with appropriate state and federal laws.
Section 83.830 (current §1.832) species the records that must
be maintained for loans brokered under the authority of Chap-
ter 342, Subchapter G. These rules closely conform to similar
rules promulgated by the Savings and Mortgage Lending Com-
missioner addressing required records by mortgage brokers for
rst mortgages. The rule is necessary to ensure that the appro-
priate documentation is maintained by licensees to ensure com-
pliance with appropriate state and federal laws.
Section 83.831 (current §1.834) provides the requirements, pro-
cedures, and exibility for licensees who choose to maintain
records electronically or optically image records. The rule is nec-
essary to ensure that automated systems appropriately record
and maintain sufcient information to demonstrate compliance
with state and federal laws.
Section 83.832 (current §1.835) authorizes the commissioner to
require a licensee to review loan records and make corrections,
if it is determined during the course of an examination that a
licensee is engaging in transactions that do not comply with the
law or the licensee is not maintaining records that comply with
the law. The rule is necessary to ensure that transactions comply
and that records are being maintained with the applicable law.
Section 83.833 (current §1.836) provides the procedures for cor-
recting violations of laws or errors on accounts. The rule is nec-
essary to provide a uniform procedure for curing violations of law
and correcting entries on accounts.
Section 83.834 (current §1.837) details the procedures for han-
dling unclaimed funds that are due to a borrower. The rule pro-
vides procedures that conform to Texas Property Code, Chapter
25.
Section 83.835 (current §1.838) sets the required date and
states the requirement for ling an annual report.
Section 83.836 (current §1.839) provides for a fee in addition to
the assessment fee that may be charged to licensees who re-
quire an expedited follow-up examination due to noncompliance
issues. The rule is necessary to permit the agency to recover the
direct and indirect costs associated with conducting follow-up ex-
aminations.
Section 83.837 (current §1.848) concerns the disclosure re-
quired when an automobile club membership is offered in
connection with a loan. The purpose of this rule is to estab-
lish the disclosure as required under Texas Finance Code,
§342.457.
Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the rst ve-year period the rules are in effect there
will be no scal implications for state or local government as a
result of administering the rules.
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Commissioner Pettijohn has also determined that for each year
of the rst ve years §§83.826 - 83.837 are in effect, the public
benet anticipated as a result of the changes from the previously
enacted version of these rules will be that the commission’s rules
will be more easily understood by licensees required to com-
ply with the rules, and will be more easily enforced. The gen-
eral substance of these rules has already been in effect, as the
rules are being relocated with some substantive and technical
corrections. However, the substantive corrections consist of up-
dates required by law, placement of the agency’s policy positions
into regulation, clarications, and revisions made for consistency
purposes. Thus, there is no anticipated cost to persons who are
required to comply with the new rules as proposed. There is
no anticipated adverse economic effect on small or micro busi-
nesses. There will be no effect on individuals required to comply
with the sections as proposed.
Comments on the proposed new rules may be submitted
in writing to Laurie Hobbs, Assistant General Counsel, Of-
ce of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207, or by e-mail to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposed rules are published in the Texas Register.
At the conclusion of the 31st day after the proposed rules are
published in the Texas Register, no further written comments
will be considered or accepted by the commission.
The new rules are proposed under Texas Finance Code §11.304,
which authorizes the commission to adopt rules to enforce Title
4 of the Texas Finance Code. Additionally, Texas Finance Code
§342.551 authorizes the commission to adopt rules for the en-
forcement of the consumer loan chapter.
The statutory provisions (as currently in effect) affected by the
proposal are contained in Texas Finance Code, Chapter 342.
§83.826. Quotation of Net Pay-Offs.
(a) If a borrower, spouse of a borrower, or a co-obligor inquires
about the net amount necessary to pay the borrower’s indebtedness in
full, a lender shall provide the requested information to the person mak-
ing the inquiry free of charge within a reasonable time. A lender shall
provide this information even if at the time the inquiry is made, the ac-
count is delinquent. On a net pay-off inquiry relating to a secondary
mortgage loan under Texas Finance Code, Chapter 342, Subchapter G,
a lender shall provide the quote in writing.
(b) In the case of a loan made under Texas Finance Code,
Chapter 342, Subchapter E or F, a reasonable time in which to respond
to an inquiry for a net pay-off shall be two (2) business days. On a
secondary mortgage loan made under Subchapter G, a reasonable time
in which to respond to an inquiry for a net pay-off shall be seven (7)
calendar days.
§83.827. Return of Instruments to Borrower.
(a) Upon discharge of an indebtedness by payment, renewal,
or renancing, a lender shall return an original or true and correct copy
of the instrument creating the indebtedness marked "PAID" or, in lieu
of a marked original or copy, provide a discharge and release of all
obligations under the loan to satisfy the requirements of Texas Finance
Code, §342.454. In addition, if a loan has been paid off, a lender shall
give the borrower, in a recordable form, a release of the lien, including a
lien on a motor vehicle title or on real estate, or shall provide documen-
tation for the release to the borrower, at the option of the lender whose
loan has been paid, a copy of an endorsement, with or without recourse,
representation or warranty, and assignment of the lien to a lender that
is renancing the loan. A lender shall comply with the requirements of
this section within a reasonable time not to exceed 30 days after receipt
of collected funds by the lender. An authorized lender must discharge
or release a lien on a motor vehicle not later than the 10th day after the
date of receipt of the collected funds by the lender pursuant to Texas
Transportation Code, §501.115.
(b) "Collected funds" means cash or any other form of pay-
ment that is, or has become, nal. For example, an electronic funds
transfer that is actually received by the authorized lender from the bor-
rower’s nancial institution would be deemed to be collected funds.
§83.828. Files and Records Required (Subchapter E and F Lenders).
Each licensee must maintain records with respect to each loan made un-
der Texas Finance Code, Chapter 342, Subchapters E and F, and make
those records available for examination. The records required by this
section may be maintained by using either a paper or manual record-
keeping system, electronic recordkeeping system, or optically imaged
recordkeeping system unless otherwise specied by statute or regula-
tion.
(1) Loan register. Each licensee must maintain a loan reg-
ister, containing the information required by subparagraphs (A) - (D)
of this paragraph, for each Texas Finance Code, Chapter 342, Sub-
chapter E and F loan made by the licensee. The loan register can be
maintained either as a paper or an electronic record. If the loan regis-
ter is maintained as an electronic record, the licensee must be able to
sort, generate, and print, as a separate record, the loan register for each
day the licensee originated or acquired Chapter 342, Subchapter E and
F loans. A licensee may incorporate the loan register as part of the
record of daily transactions required by paragraph (7) of this section if
the loan register is a separate and distinct section of the daily report.
If the loan register is maintained as a paper record, the loan register
must be maintained currently. A licensee may le, in chronological or-
der, copies of any loan document or form prepared at the time a loan is
made reecting the information set forth in subparagraphs (A) - (D) of
this paragraph to serve as a loan register. A loan register must contain
the following information:
(A) Date of loan (day, month, and year);
(B) Surname of borrower;
(C) Total of payments (amount of loan); and
(D) Loan number. Loans may be numbered in ascend-
ing sequence as made or may bear an account number permanently
assigned to one borrower with a numerical sufx reecting the number
of loans to the borrower. A permanent account number may be used in
an automated system for each series of loans to a borrower; however, a
consecutive sufx number must be assigned to each loan in the series
to distinguish it from the others.
(2) Alphabetical index of current borrowers. A current al-
phabetical index or report of outstanding loans showing the full name
of each borrower, co-borrower, or other obligor on the loan and the
loan number assigned each loan must be maintained. A licensee may
maintain the alphabetical index of current borrowers either as a paper
or an electronic record. If the alphabetical index of current borrowers
is maintained as an electronic record, the licensee must be able to sort,
generate, and print, as a separate record, the alphabetical index of cur-
rent borrowers in strict alphabetical order. A licensee can maintain the
alphabetical index of current borrowers by creating a rolodex of current
borrowers. In lieu of creating a rolodex of current borrowers, a licensee
may maintain the alphabetical index of current borrowers by ling the
loan les of the borrowers or individual borrower’s account records in
strict alphabetical order. The manual recordkeeping system for main-
taining the alphabetical index of current borrowers must be currently
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maintained and include a card, le, or record for each co-borrower or
other obligor.
(3) Borrower’s account record (including payment and col-
lection contact history). A separate paper or electronic record must be
maintained for the account of each borrower. The paper or electronic
borrower’s account record must be readily available by reference to
either a name or loan number. The borrower’s account record must
contain at least the following information on each loan:
(A) Loan number as recorded on loan register;
(B) Loan schedule and terms itemized to show:
(i) date of loan;
(ii) number of installments;
(iii) due date of installments;
(iv) amount of each installment; and
(v) maturity date;
(C) Name, address, and telephone number of borrower;
(D) Names and addresses of co-borrowers or other
obligors, if any;
(E) Type or brief description of security; if none, so in-
dicate;
(F) Total of payments (amount of loan);
(G) Amount nanced (cash advance);
(H) Total interest charges itemized to show:
(i) on Subchapter E loans, the base nance charge,
the administrative fee, and additional days charge for irregular install-
ments; or
(ii) on Subchapter F loans, the acquisition charge
and the installment account handling charge shown separately;
(I) Amount of premium charges for insurance, gap
waiver agreements, and authorized ancillary products itemized to
show:
(i) credit life insurance;
(ii) credit accident and health (disability) insurance;
(iii) personal property insurance;
(iv) collateral protection physical damage insurance
(single-interest or dual-interest coverage);
(v) nonling insurance;
(vi) involuntary unemployment insurance;
(vii) gap waiver agreements; and
(viii) automobile club services memberships autho-
rized by Texas Finance Code, §342.457;
(J) Amount of ofcial fees for recording, amending, or
continuing a notice of security interest that is collected at the time the
loan is made and which is to be disbursed within the period of 30 days
as prescribed in paragraph (6)(D)(i) of this section;
(K) Amount of personal property insurance when the
coverage amount of insurance is not equal to the amount of the total of
payments (amount of loan);
(L) Individual payment entries itemized to show:
(i) date payment received; dual postings are accept-
able if date of posting is other than date of receipt;
(ii) amounts received for application to principal
and interest; and
(iii) amounts received for default, deferment, or
other authorized charges;
(M) Refunds of unearned interest, insurance charges,
gap waiver agreements, and authorized ancillary products, if any. A
licensee is responsible for substantiating nal entries and that refunds
were paid to the borrower. Refund amounts must be itemized to show:
(i) interest refunded;
(ii) credit life, accident and health, involuntary un-
employment, collateral protection interest (single-interest or dual-inter-
est coverage), and personal property insurance charges refunded, show-
ing separately the refund applicable to each separate insurance policy
or coverage;
(iii) dual motor vehicle physical damage insurance
when borrower requests cancellation of the policy;
(iv) gap waiver agreements; and
(v) automobile club services memberships;
(N) Collection contact history. A licensee must make
a written or an electronic record of each and every contact made by a
licensee with the borrower or any other person. The written or elec-
tronic record must also include every contact made by the borrower
with the licensee. The written record must include the date, method of
contact, contacted party, person initiating the contact, and a summary
of the contact; and
(O) Corrective entries. A licensee can make corrective
entries to the borrower’s account record if the corrective entry is justi-
ed. A licensee must maintain the reason and supporting documenta-
tion for each corrective entry made to the borrower’s account record.
The reason for the corrective entry can be recorded in the collection
contact history of the borrower’s account record. The supporting doc-
umentation justifying the corrective entry can be maintained in the in-
dividual borrower’s account le or properly stored and indexed in a
licensee’s optically imaged recordkeeping system. If a licensee manu-
ally maintains the borrower’s account record, the licensee must prop-
erly correct an improper entry by drawing a single line through the im-
proper entry and entering the correct information above or below the
improper entry. No erasures or other obliterations may be made on the
payments received or collection contact history section of the manual
borrower’s account record.
(4) Transfer record. A licensee must maintain a transfer
record, whether paper or electronic, when any Texas Finance Code,
Chapter 342 loan accounts made by or acquired by the licensee are
transferred from its licensed location. The record must show the name
of the borrower, the account number, the date of transfer, and the loca-
tion to which the accounts are transferred.
(5) General business and accounting records. General
business and accounting records concerning the nancial transactions
of the loan business must be maintained. The business and accounting
records must include receipts, documents, canceled checks, or other
records for each disbursement made at the borrower’s direction or
request on his behalf or for his benet, including repossession, fore-
closure, or legal fees applied to the borrower’s account.
(6) Ofcial fee record (Subchapter E loans only).
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(A) The amount of ofcial fees collected at the time the
loan is made and to be disbursed within the period prescribed in sub-
paragraph (D)(i) of this paragraph must be disclosed on the individual
borrower’s account record.
(B) Information concerning fees for termination, con-
tinuation, or amendment collected at the time a loan is made but not
disbursed, as prescribed by subparagraph (D)(i) of this paragraph, or
collected subsequent to the making of the loan, must be entered in a
record. Entries to this record must be in chronological order as to the
date the fees are collected. The record must show the date each fee
is collected, the amount of each fee collected, the date each fee is dis-
bursed, and the amount of each fee disbursed. In addition, if a fee is
collected in advance for the purpose of ling a UCC-3 to "continue"
a notice of security interest, the record must show the date the present
ling expires.
(C) If more than one fee is included in a disbursement
by check to the recording ofce, the loan number of each account to
which the disbursement is related on the check copy, check stub, or
voucher must be documented.
(D) Disbursement procedures.
(i) Fees collected at the time a loan is made for
recording, amending, or continuing a notice of security interest must
be disbursed to the recording agency within 30 days from the date
of collection from the borrowers. If fees are not properly disbursed
within 30 days, the borrower must be given credit for the fee and any
ling may be made only at the licensee’s expense. If ling of contin-
uation fees may not be made during the 30 days following the date of
the loan due to conict with Uniform Commercial Code, §9.515, the
licensee must follow the procedure outlined in subparagraph (B) of this
paragraph. (Note: Subparagraph (E)(i) of this paragraph summarizes
the ling requirements of Uniform Commercial Code, §9.515.)
(ii) Each licensee should disburse, to the recording
agency, termination fees collected from borrowers within 30 days from
the date the loan is paid in full. If the termination fees are not disbursed
within this period, the fees must be returned to the borrowers and the
termination effected by the licensee and at the expense of the licensee.
(E) Continuation of liens will be dependent upon con-
formity with the following:
(i) If a licensee desires to continue a notice of secu-
rity interest on which a maturity date was not initially established on
the nancing statement, a continuation statement must be led no later
than 60 days after the maturity date and no sooner than six (6) months
prior to the maturity date. A licensee may exercise one of the following
options when "continuing" a lien:
(I) The cost of ling a continuation statement
may be included in the ofcial fees collected in connection with a
renewal loan that has a maturity date extending past the end of the
ve-year period or past the initial maturity date;
(II) The ling fee may be collected directly from
the borrower within the period for ling prescribed by Uniform Com-
mercial Code, §9.515; or
(III) The borrower and the licensee may agree to
charge the borrower’s account for the cost of ling; or
(IV) The cost of ling may be borne by the li-
censee.
(ii) Record of fees collected under this section must
be maintained as prescribed in subparagraph (A) or (B) of this para-
graph.
(7) Record of daily transactions. Each licensee must main-
tain sufcient records, paper or electronic, to adequately reect, on an
individual account basis, the business occurring during each day. The
records must reect the date on which each transaction occurred.
(8) Record of loans in litigation and repossession.
(A) An index of each repossession as it occurs and each
legal action by or against the licensee as it is initiated must be recorded.
The index must show the borrower’s name, account number, and date
of action. If accounts have been transferred, it must be noted in this
index as well as on the record of transferred accounts as prescribed in
paragraph (4) of this section.
(B) All loan records, account cards, correspondence,
and any other pertinent information must be maintained in the bor-
rower’s account folders or les. The le must include the following
applicable items:
(i) Identication of the collateral sought or acquired
by the licensee;
(ii) A copy of the original petition and the most cur-
rent amended petition, if any;
(iii) Proof of judgment if a judgment is taken and
amounts awarded by the court;
(iv) The date and terms of settlement if settlement is
made between the borrower and the licensee before judgment;
(v) Record of all payments received after judgment,
properly identied and applied;
(vi) When the licensee, acting as a secured party,
takes possession of the collateral and disposes of it at a public or pri-
vate sale as provided under the Uniform Commercial Code, and the
sale is not a judicial sale, written evidence substantiating the commer-
cial reasonableness of all aspects of the sale of the collateral, and of its
preparation for sale, if any. These documents should include copies of
any invoices or receipts, condition reports indicating the condition of
the collateral, notice of intended disposition sent to the borrower and
any other obligor or the waiver of the notice signed after default by the
borrower and other obligors, and evidence of fair sale of the collateral.
One means of providing evidence of fair sale or the commercial rea-
sonableness of sale is the taking of not less than three bona de bids.
Bids must disclose the names and addresses of the bidders;
(vii) Name and address of purchaser of repossessed
collateral; and
(viii) After the disposition of the collateral, a copy
of any explanation of calculation of surplus or deciency sent to the
borrower.
(9) Insurance loss registers. Each licensee must maintain a
register, paper or electronic, reecting information on life, accident and
health, personal property, involuntary unemployment, and single-inter-
est insurance claims whether paid or denied by the insurance carrier.
(A) Life insurance claims. The register pertaining to
life insurance claims must show the name of the borrower, the account
number, and the date of death.
(B) Accident and health insurance claims. The register
pertaining to accident and health insurance claims must show the name
of the borrower, the account number, and the date of the initial ling of
a claim for any continuous period of disability.
(C) Personal property insurance claims. The register
pertaining to personal property insurance claims must show the name
of the borrower, the account number, the amount of insurance written
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on tangible personal property other than a motor vehicle, the amount of
the settlement, and a notation as to whether the loss is a total or partial
loss.
(D) Involuntary unemployment insurance claims. The
register pertaining to involuntary unemployment insurance claims must
show the name of the borrower, the account number, and the date of the
initial ling of the claim.
(E) Single-interest insurance claims. The register per-
taining to single-interest insurance claims must show the name of the
borrower, the account number, the amount of the insurance written on
the motor vehicle, the amount of the settlement, and a notation as to
the basis of the settlement (actual cash value, repair, or the remaining
outstanding balance).
(10) Loan records and documents le.
(A) Generally. A licensee must maintain loan records
and documents les for each individual borrower. The loan records
and documents le must contain all necessary records and documents
to evidence compliance with applicable state and federal laws and reg-
ulations, including the Equal Credit Opportunity Act and the Truth in
Lending Act. The loan records and documents le shall include copies
of the following records or documents:
(i) promissory notes including disclosures required
by the Truth in Lending Act;
(ii) security agreements that describe the collateral
in detail sufcient to identify each individual item taken (including any
separate valuation sheets reporting the replacement value of the per-
sonal property items);
(iii) loan applications and any other written or
recorded information used in evaluating the application;
(iv) nancing statements;
(v) certicates of title for motor vehicles securing
the loan and applications for certicate of titles;
(vi) records of insurance policies issued by or
through the licensee in connection with the loan, including certicate
of insurances;
(vii) if a motor vehicle physical damage insurance
policy is required, a copy of the policy or insurance application and
other pertinent records relating to the rating of the policy as nally
issued;
(viii) supplemental insurance records;
(ix) supplemental gap waiver agreement records;
(x) any written or recorded records relating to repos-
sessions, legal actions, or foreclosure actions relating to the borrower
or the borrower’s collateral securing the loan; and
(xi) any separate disclosures that are required by
federal or state law, such as the notice to cosigner required by the
Federal Trade Commission’s Credit Practices Trade regulation, 16
C.F.R. §444.3.
(B) Supplemental insurance records. Each licensee
must maintain in the borrower’s le supplemental records supporting
the settlement or denials of claims reported in the registers. If the
reason for the denial of a life insurance or an accident and health
insurance claim is based upon the medical records of the borrower,
supplemental records supporting the denial of the claim must be
forwarded to the commissioner upon request.
(i) Life insurance claims. The supplemental insur-
ance records for life insurance claims shall include the death certicate
or other written records relating to the death of the borrower; proof
of loss or claim form that discloses the amount of indebtedness at the
time of death; check copies or electronic payment receipts that reect
the gross amount of the claim paid, including the amount of insurance
benets paid to beneciaries other than the licensee which is in excess
of the net amount necessary to pay the indebtedness; and the amount
that is paid to beneciaries other than the licensee.
(ii) Accident and health insurance claims. The sup-
plemental insurance records for accident and health insurance claims
shall include any written records relating to the disability, including
statements from the physician, employer, and borrower; the proof of
loss or claim form led by the borrower; and copies of the checks or
electronic payment receipts reecting disability payments paid by the
insurance carrier.
(iii) Personal property insurance claims. The sup-
plemental insurance records for personal property insurance claims
shall include the law enforcement report, re department report, or
other written record reecting the loss or destruction of any covered
item; the proof of loss or claim form led by the borrower; copies
of the checks or electronic payment receipts reecting the payment
of the claim by the insurance carrier; and any other pertinent written
record relating to the personal property insurance claim. In the case
of property insurance claims, these supplemental insurance records
must clearly indicate whether the amount of the settlement on each
individual item is based on the replacement value or based on the cost
of repair.
(iv) Involuntary unemployment insurance claims.
The supplemental insurance records for involuntary unemployment
insurance claims shall include any written document relating to the
termination, layoff, or dismissal of the borrower; the proof of loss or
claim form led by the borrower; copies of the checks or electronic
payment receipts reecting the payment of the claim by the insurance
carrier; and any other pertinent written record relating to the involun-
tary unemployment insurance claim.
(v) Single-interest insurance claims. The supple-
mental insurance records for single-interest insurance claims shall
include the law enforcement report, re department report, or other
written record reecting the loss or destruction of any covered motor
vehicle; the proof of loss or claim form led by the borrower; copies
of the checks or electronic payment receipts reecting the payment
of the claim by the insurance carrier; and any other pertinent written
record relating to the single-interest insurance claim.
(C) Supplemental gap waiver agreement records. Each
licensee must maintain in the borrower’s individual le records sup-
porting the settlements or denials of gap waiver agreement claims re-
ported in the gap wavier agreement register. The records must include,
if applicable:
(i) the gap waiver agreement claim form;
(ii) proof of loss and settlement check from the bor-
rower’s basic comprehensive, collision, or uninsured/underinsured pol-
icy or other parties’ liability insurance policy for the settlement of the
insured total loss of the motor vehicle;
(iii) documents that provide verication of the bor-
rower’s primary insurance deductible;
(iv) if the accident was investigated by a law en-
forcement ofcer, a copy of the offense or police report led in con-
nection with the total loss of the motor vehicle;
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(v) if the accident was not investigated by a law en-
forcement ofcer, a copy of the Texas Department of Public Safety
"Driver’s Accident Report" (Form ST-2) led in connection with the
total loss of the motor vehicle; and
(vi) copies of the checks reecting the settlement
amount paid by the licensee for the gap waiver agreement claim.
(11) Advertising record.
(A) Each licensee must maintain, either at the licensed
ofce or at a principal Texas ofce, so designated to the commissioner,
a complete record of all written and electronic communications solic-
iting loans (including scripts of radio and television broadcasts, and
reproductions of billboards and signs not at the licensed place of busi-
ness) for a period of not less than one year from the date of use or until
the next examination by a representative of the commissioner. The date
or period of use of each solicitation or advertisement must be indicated.
(B) If any language other than English is used in any
advertising material, a true and correct translation must appear along
with the advertising material.
(12) Adverse action record. Each licensee must maintain
a record of all applications relating to Texas Finance Code, Chapter
342 loans where the applicant was denied credit. The record must in-
clude those records and documents required by Regulation B, Equal
Credit Opportunity Act, 12 C.F.R. §202.1 et. seq., including the loan
application; any written or recorded information used in evaluating the
application; the adverse action notice (if required); notice of incom-
pleteness, if applicable; and counteroffer notice, if applicable.
(13) Ofcial correspondence le. Each licensee must
maintain a separate le for all communications from the Ofce of
Consumer Credit Commissioner and for copies of correspondence
and reports addressed to the commissioner. This shall include a
copy of the Texas Credit Title and applicable regulations, electronic
or paper hard-copy version, and examination reports issued by the
commissioner.
(14) Retention and availability of records. All required
books and records must be available for inspection at any time by the
commissioner or the commissioner’s authorized representatives, and
must be retained for a period of four years from the date of the loan, or
two years from the date of the nal entry made thereon, whichever is
later. All obligations authenticated by the borrower, including promis-
sory notes and security agreements, must be kept at an ofce in the state
designated by the licensee or made available in the state, except when
transferred under an agreement which gives the commissioner access
to the documents. Copies of loan documents, nancing statements,
loan applications, records of insurance policies issued by or through
the licensee in connection with the loan, and books and records re-
quired by this section must be maintained in the licensed location or be
made available at some location in the state designated by the licensee
in writing to the commissioner. Documents may be maintained out of
state if the licensee has in writing acknowledged responsibility for ei-
ther making the records available within the state for examination or
by acknowledging responsibility for additional examination costs as-
sociated with examinations conducted out of state.
§83.829. Files and Records Required (Subchapter G Lenders).
Each licensee must maintain records with respect to each loan made un-
der Texas Finance Code, Chapter 342, Subchapter G and each home eq-
uity loan made under Texas Constitution, Article XVI, Section 50, and
make those records available for examination. The records required
by this section may be maintained by using either a paper or manual
recordkeeping system, electronic recordkeeping system, or optically
imaged recordkeeping system unless otherwise specied by statute or
regulation. The records required by this section must be retained and
made available for inspection in the same manner as that specied in
§83.828(14) of this title (relating to Files and Records Required (Sub-
chapter E and F Lenders)).
(1) Required records. A licensee must maintain the follow-
ing items in a substantially similar form to the respective provisions of
§83.828 of this title, as follows:
(A) A loan register;
(B) A transfer record;
(C) General business and account records;
(D) A record of daily transactions;
(E) Insurance loss registers;
(F) An advertising record;
(G) An adverse action record; and
(H) An ofcial correspondence le.
(2) Record of individual borrower’s account. A separate
record must be maintained for the account of each borrower and the
record must contain at least the following information on each loan:
(A) Loan number as recorded on loan register;
(B) Loan schedule and terms itemized to show:
(i) date of loan;
(ii) number of installments;
(iii) due date of installments;
(iv) amount of each installment; and
(v) maturity date;
(C) Name, address, and telephone number of borrower;
(D) Names and addresses of co-borrowers, if any;
(E) Legal description of real property;
(F) Principal amount;
(G) Total interest charges, including the scheduled base
nance charge, the administrative fee, points, and odd days interest on
the rst installment period;
(H) Amount of premium charges for insurance itemized
to show:
(i) credit life insurance;
(ii) credit accident and health (disability) insurance;
and
(iii) personal property insurance;
(I) Amount of ofcial fees for recording, amending, or
continuing a notice of security interest that are collected at the time the
loan is made;
(J) Individual payment entries itemized to show:
(i) date payment received; dual postings are accept-
able if date of posting is other than date of receipt;
(ii) actual amounts received for application to prin-
cipal and interest; and
(iii) actual amounts paid for default, deferment, or
other authorized charges;
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(K) In the event a loan is prepaid in full, refunds of un-
earned charges and unearned insurance premiums may be required. A
licensee is responsible for substantiating nal entries and for substan-
tiating that refunds due were paid to borrowers. Refund amounts must
be itemized to show:
(i) interest charges refunded, including the refund of
any unearned points; and
(ii) credit life, accident and health, and personal
property insurance charges refunded, showing separately the refund
applicable to each separate insurance policy or coverage;
(L) Collection contact history. A licensee must make a
written or an electronic record of each and every contact made by a
licensee with the borrower or any other person. The written or elec-
tronic record must also include every contact made by the borrower
with the licensee. The written record must include the date, method of
contact, contacted party, person initiating the contact, and a summary
of the contact; and
(M) Corrective entries. A licensee can make corrective
entries to the borrower’s account record if the corrective entry is justi-
ed. A licensee must maintain the reason and supporting documenta-
tion for each corrective entry made to the borrower’s account record.
The reason for the corrective entry can be recorded in the collection
contact history of the borrower’s account record. The supporting doc-
umentation justifying the corrective entry can be maintained in the in-
dividual borrower’s account le or properly stored and indexed in a
licensee’s optically imaged recordkeeping system. If a licensee manu-
ally maintains the borrower’s account record, the licensee must prop-
erly correct an improper entry by drawing a single line through the im-
proper entry and entering the correct information above or below the
improper entry. No erasures or other obliterations may be made on the
payments received or collection contact history section of the manual
borrower’s account record.
(3) Ofcial fee record.
(A) The amount of ofcial fees collected at the time the
loan is made must be recorded on the individual borrower’s account
record.
(B) Disbursement procedures.
(i) Fees collected at the time a loan is made for
recording, amending, or continuing a notice of security interest must
be disbursed to the recording agency within 30 days from the date of
collection from the borrowers.
(ii) Each licensee should disburse, to the recording
agency, release of lien fees collected from borrowers within 30 days
from the date the loan is paid in full. If the releases of lien fees are not
disbursed within this period, the fees must be returned to the borrowers
and the release of lien effected by the licensee and at the expense of the
licensee.
(4) Record of loans in litigation and foreclosure.
(A) An index of each foreclosure as it occurs and each
legal action by or against the licensee as it is initiated must be recorded.
The index must show the borrower’s name, account number, and date
of action.
(B) All loan records, correspondence, and any other in-
formation pertinent to the litigation or foreclosure must be maintained
in the borrower’s account folders or les.
(5) Loan records and documents.
(A) Loan documents and other records must be main-
tained as required to evidence compliance with applicable state and
federal laws and regulations including, but not limited to, the Real Es-
tate Settlement Procedures Act, the Equal Credit Opportunity Act, and
the Truth in Lending Act.
(B) Supplemental insurance records. Each licensee
must maintain in the borrower’s le supplemental records supporting
the settlement or denials of claims reported in the registers. If the
reason for the denial of a life insurance or an accident and health
insurance claim is based upon the medical records of the borrower,
supplemental records supporting the denial of the claim must be for-
warded to the commissioner upon request. A licensee must maintain
supplemental insurance records in a form substantially similar to
§83.828(10)(B)(i) - (iii) of this title.
§83.830. Files and Records Required (Subchapter G Mortgage Bro-
kers).
(a) Generally. Each licensee must maintain records with re-
spect to each loan brokered under Texas Finance Code, Chapter 342,
Subchapter G and make those records available for examination. The
records required by this section may be maintained by using either a pa-
per or manual recordkeeping system, electronic recordkeeping system,
or optically imaged recordkeeping system unless otherwise specied
by statute or regulation. The records required by this section must be
retained and made available for inspection in the same manner as that
specied in §83.828(14) of this title (relating to Files and Records Re-
quired (Subchapter E and F Lenders)).
(b) Loan register or transaction record. A mortgage register
or transaction record, maintained on a current basis (which means that
all entries must be made within no more than seven (7) days from the
date on which the matters they relate to occurred), setting forth at a
minimum:
(1) the date of the mortgage loan application;
(2) the surname and address of each mortgage applicant;
(3) a description of the disposition of the application for a
mortgage loan; and
(4) the identity of the person or entity who initially funded
or acquired the mortgage loan.
(c) Mortgage loan le or borrower’s le. A mortgage loan le
or borrower’s le for each mortgage loan application received must be
maintained. Each le must contain at least the following:
(1) a copy of the mortgage loan application;
(2) either:
(A) a copy of the signed closing statement if the mort-
gage loan is closed in the name of an entity through which the mortgage
broker is providing mortgage lending services; or
(B) documentation of the timely denial or other dispo-
sition of the application for the mortgage loan; and
(3) a copy of each item of correspondence, each evidence
of any contractual arrangement or understanding (including any inter-
est rate lock-ins or loan commitments), and all notes and memoranda
of conversations or meetings with any mortgage applicant or any other
party in connection with the mortgage loan application or its ultimate
disposition.
(d) Loan records and documents. Other books and records
must be maintained as may be required to evidence compliance with
applicable state and federal laws and regulations including, but not lim-
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ited to, the Real Estate Settlement Procedures Act, the Equal Credit
Opportunity Act, and the Truth in Lending Act.
(e) General business records. General business and account-
ing records concerning disbursement and receipt of fees associated with
the mortgage loan activity must be maintained.
(f) Other records. A licensee must maintain the following
items in a substantially similar form to the respective provisions of
§83.828 of this title, as follows:
(1) an advertising record;
(2) an adverse action record; and
(3) an ofcial correspondence le.
§83.831. Approval of Electronic Recordkeeping Systems and Optical
Imaging Systems.
(a) Generally. Records and accounting systems maintained in
whole or in part by electronic systems must contain the equivalent in-
formation as required in §83.828 and §83.829 of this title (relating to
Files and Records Required (Subchapter E and F Lenders) and Files
and Records Required (Subchapter G Lenders)). An approved soft-
ware system must be used unless a manual system that complies with
§83.828 and §83.829 of this title is used or a licensee is using a propri-
etary electronic software system that is not sold or distributed to other
licensees. A licensee must provide documentation of the system to the
commissioner that explains how the required information is maintained
within the system.
(b) Approval documentation.
(1) A licensee or vendor seeking approval of a system must
make available a complete and detailed written description of the sys-
tem proposed to be utilized, including:
(A) a statement specifying whether the system will be
used in its entirety;
(B) operating manuals;
(C) instructions;
(D) a copy of the software to be used; and
(E) a full description of backup systems in place that
will ensure business continuity and the protection of the data.
(2) Any amendment or change to a software system is re-
quired to meet the minimum reporting requirements as established by
this section.
(c) If an examination of the system demonstrates that the re-
quired records are not being maintained appropriately, the commis-
sioner may disapprove the use of the system. A licensee will have 90
days to bring the electronic system into compliance.
(d) Records may be retained and stored using optical image
storage media, provided the following requirements are satised:
(1) The optical image storage must be nonerasable "write
once, read many" ("WORM") that does not allow changes to the stored
document or record;
(2) The stored document or record is made or preserved as
part of and in the regular course of business;
(3) The custodian of the record is able to identify the stored
document or record, the mode of its preparation, and the mode of stor-
ing it on the optical image storage system;
(4) The optical image storage system contains a reliable
indexing system that provides ready access to a desired document or
record, appropriate quality control of the storage process to ensure the
quality of imaged documents or records, and date-ordered arrangement
of stored documents or records to assure a consistent and logical ow
of paperwork to preclude unnecessary search time;
(5) The original documents must be maintained for one
year after the date of the loan. If a licensee assigns loans to another
authorized lender and no longer services the loans, the licensee who
sold the loans to another lender is no longer required to maintain the
original documents for the transferred loans; however, the licensee
must either maintain photocopies of the original form documents for
one year or enter into an agreement with the authorized lender acquir-
ing the loans to provide access to the original form documents for a
period of one year. The optical imaged records must be maintained for
the entire required retention period; and
(6) A licensee will maintain at the licensee’s ofce a
method of viewing documents or records stored pursuant to this
section. A licensee must provide a hard copy of any document or
record requested by the commissioner.
§83.832. Review of Records.
If it is determined during the course of an examination the extent of
error and discrepancies made by a licensee indicate that the licensee
has not been conducting business in substantial compliance with the
law, the commissioner may direct the licensee to review the account
records and make proper adjustments to any accounts in error or make
any appropriate refunds.
§83.833. Correction of Errors or Violations.
(a) Any amount found to be due a borrower may be credited
to the next payment or payments on the account of the borrower, if
the borrower has an existing obligation to the licensee. The licensee
must notify the borrower in writing of the date and amount of the next
payment due after this credit has been given.
(b) In lieu of crediting an existing account, refunds may be
made directly to the borrower by cash or check.
(c) If the error correction or adjustment to an account is related
to an improper charge or proceeds improperly held by the licensee on
which interest has been precomputed, the licensee may alternatively
credit the nal maturing installment or installments of the contract, pro-
vided that credit is also given the borrower for the proportionate interest
originally charged on the amount being credited.
(d) At the time of adjustment, if more than half the term of
a precomputed loan has expired, then an interest adjustment must be
made.
(e) If the error correction or adjustment is made to an account
where the interest charge is earned using the true daily earnings method,
the licensee must refund the amount found to be due a borrower, plus
the amount of accrued interest on this correction or adjustment amount.
§83.834. Unclaimed Funds.
(a) Escheat suspense account. The licensee must transfer any
amounts due a borrower not paid within one year, i.e. unclaimed funds,
to an escheat suspense account. The transfer must be noted on the
account record of the borrower.
(b) Required information. Evidence of a bona de attempt to
pay a refund to a borrower must be kept in the records of the borrower.
The minimum acceptable evidence of a bona de attempt must be a reg-
istered or certied letter sent to the last known address of the borrower.
The licensee must place with the records of the borrower any informa-
tion that indicates the borrower has died leaving no will or heirs, or has
left the community and the borrower’s whereabouts are unknown.
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(c) Use of unclaimed monies. Use of unclaimed funds within
the business until such time as paid to the borrower, to the estate of
the borrower, or to the State of Texas is not prohibited; however, funds
transferred to an escheat suspense account must not be commingled
with the funds of the business.
(d) Escheat to state. At the end of three (3) years, the un-
claimed funds must be paid to the State of Texas Comptroller of Pub-
lic Accounts, Treasury Division, as required by Texas Property Code,
§72.101.
(e) Record Retention. The records of the escheat suspense ac-
count must be retained for a period of 10 years.
§83.835. Annual Report.
Each licensee must le the required annual report by May 1 for the prior
year’s calendar loan activity on forms prescribed by the commissioner
and must comply with all instructions relating to submitting the report.
§83.836. Follow-Up Examination Fees.
If a follow-up examination visit is required within nine (9) months af-
ter a written deciency report has been given as a result of a failure
to comply with Texas Finance Code, Chapter 342, this chapter, or the
special instruction section of the examination report, an examination
fee at the hourly rate of $100 may be assessed.
§83.837. Disclosure When Automobile Club Membership Offered in
Connection with a Loan.
(a) If an automobile club membership is offered in connection
with a loan under Texas Finance Code, Chapter 342, Subchapter E,
the disclosure contained in subsection (c) of this section is sufcient
to satisfy the requirements of Texas Finance Code, §342.457 if printed
in a size equal to at least 10-point type that is boldfaced, capitalized,
underlined, or otherwise set out from surrounding written material so
as to be conspicuous.
(b) The text of the disclosure must be set in an easily readable
typeface. Typefaces considered to be readable include Times, Scala,
Caslon, Century Schoolbook, Helvetica, Arial, and Garamond.
(c) The lender shall provide this disclosure in both English and
Spanish to all borrowers who are offered an automobile club member-
ship in connection with their loans. The automobile club membership
disclosure shall read as follows:
(1) "I AM NOT REQUIRED TO PURCHASE THIS
AUTOMOBILE CLUB MEMBERSHIP AS A CONDITION FOR
APPROVAL OF THIS LOAN. I CAN CANCEL THIS MEMBER-
SHIP WITHIN 31 DAYS AND RECEIVE A FULL REFUND OF
THE PURCHASE PRICE."
(2) Spanish Translation: "NO SE REQUIERE QUE
COMPRE ESTA MEMBRESIA DE CLUB AUTOMOTRIZ COMO
CONDICION PARA LA APROBACION DE ESTE PRESTAMO.
PUEDO CANCELAR ESTA MEMBRESIA DENTRO DE 31 DIAS Y
RECIBIR UN REEMBOLSO TOTAL DEL PRECIO DE COMPRA."
(d) The disclosure contained in subsection (c) of this section
may be located in one of the following:
(1) the enrollment agreement;
(2) the loan contract; or
(3) a separate document.
(e) Evidence of the borrower’s intent to purchase an automo-
bile club membership must be acknowledged in writing by the bor-
rower’s signature or initials on the document containing the disclosure.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Of¿ce of Consumer Credit Commissioner
Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 936-7640
SUBCHAPTER K. PROHIBITIONS ON
AUTHORIZED LENDERS
7 TAC §§83.851 - 83.862
The Finance Commission of Texas (the commission) proposes
new 7 TAC Chapter 83, Subchapter K, §§83.851 - 83.862, con-
cerning Prohibitions on Authorized Lenders.
These rules are being relocated and reorganized. The agency
believes that the reorganization will benet licensees in that
these rules will be in a more logical location and order and will
be easier to nd. The new rules are substantially similar to the
rules pending repeal, as found in 7 TAC Chapter 1, Subchapter
K, §§1.851 - 1.858 and §§1.860 - 1.863, concerning Prohibitions
on Authorized Lenders. The commission’s proposed repeal of
Subchapter K is published elsewhere in this issue of the Texas
Register.
The following paragraphs regarding the purpose of each rule
track the original purpose language used when each rule was
originally adopted. These purposes still exist. Additional ex-
planation is provided under sections where recent changes in
language have been incorporated into the proposed new rules
as a result of the agency’s rule review of current Subchapters
E - K under Title 7, Part 1, Chapter 1 of the Texas Administra-
tive Code. The remaining changes throughout all sections con-
sist of revisions to formatting, grammar, punctuation, spelling,
and other technical corrections. If no additional explanation is
provided other than the main purpose of the rule, then the only
changes made from the prior version of a rule pending repeal to
the new rule being proposed are technical and nonsubstantive
in nature. Please note that the rules proposed in new §§83.851
- 83.862 (current §§1.851 - 1.858 and §§1.860 - 1.863) were re-
viewed during 2005, will have only technical corrections, and are
merely being relocated.
Section 83.851 (current §1.851) addresses the prohibitions on
obligating a consumer on more than one loan contract with the
purpose or effect of obtaining a higher interest charge than the
statute would allow on a single loan for the same aggregate
amount. The rule serves to clarify and identify situations that
result in a violation. The rule also provides that refunds may be
required to correct violations. The rule is necessary to effectuate
the intent of the statute and to prescribe procedures for handling
violations of the statute.
Section 83.852 (current §1.852) serves to limit potential debt
overburdening of borrowers in the small loan classication where
the highest rates are charged. Section 83.852 requires a li-
censee to consider the borrower’s nancial ability to repay a loan
when structuring the terms of a loan. This rule is designed to
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prohibit a lender from overburdening a consumer’s debt load be-
yond that consumer’s capacity to repay.
Section 83.853 (current §1.853) further claries the prohibition
for licensees on misleading advertising found in Texas Finance
Code, §341.403. The rule denes phrases and practices that
are considered misleading. This section benets consumers by
eliminating or reducing confusing and potentially misleading ad-
vertising.
Section 83.854 (current §1.854) prohibits the use of preapproved
offers of credit unless the offer is unconditional. This provision
serves to reduce confusion of consumers who receive offers of
credit that purport to be approved, but upon further review, in
fact, have conditional features. The rule further provides that
offers of credit may not be conditioned upon the purchase of
goods and services unless that practice has been specically
authorized in statute. This rule is designed to protect consumers
from usury violations.
Section 83.855 (current §1.855) restricts licensees from using
mailing pieces that resemble negotiable instruments. Advertis-
ing using facsimile negotiable instruments is confusing and mis-
leading to consumers. This rule intends to protect consumers
from misleading advertising.
Section 83.856 (current §1.856) permits licensed lenders to pub-
licly display their status as licensed and examined lenders.
Section 83.857 (current §1.857) and §83.858 (current §1.858)
prescribe the disclosure requirements for advertising closed-end
and open-end transactions. The rules also provide that a lender
who complies with the federal Truth in Lending Act is deemed to
comply with these sections. The rules are intended to provide
consumers with accurate, comparable information for shopping
for credit products.
New 7 TAC §§83.859 - 83.862 are intended to prevent abusive
and harassing collecting practices and to assure lawful remedies
are used to collect debts.
Section 83.859 (current §1.860) addresses the collection prac-
tices of licensed lenders.
Section 83.860 (current §1.861) outlines who may be contacted
regarding a debt and when a lender may communicate with a
borrower.
Section 83.861 (current §1.862) prohibits the use of simulated
legal process by a licensee when attempting to collect a debt.
Section 83.862 (current §1.863) prohibits the use of imperson-
ation and ctitious names by a licensee when attempting to col-
lect a debt.
Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the rst ve-year period the rules are in effect there
will be no scal implications for state or local government as a
result of administering the rules.
Commissioner Pettijohn has also determined that for each year
of the rst ve years §§83.851 - 83.862 are in effect, the public
benet anticipated as a result of the changes from the previously
enacted version of these rules will be that the commission’s rules
will be more easily understood by licensees required to com-
ply with the rules, and will be more easily enforced. The gen-
eral substance of these rules has already been in effect, as the
rules are being relocated with some substantive and technical
corrections. However, the substantive corrections consist of up-
dates required by law, placement of the agency’s policy positions
into regulation, clarications, and revisions made for consistency
purposes. Thus, there is no anticipated cost to persons who are
required to comply with the new rules as proposed. There is
no anticipated adverse economic effect on small or micro busi-
nesses. There will be no effect on individuals required to comply
with the sections as proposed.
Comments on the proposed new rules may be submitted
in writing to Laurie Hobbs, Assistant General Counsel, Of-
ce of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207, or by e-mail to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposed rules are published in the Texas Register.
At the conclusion of the 31st day after the proposed rules are
published in the Texas Register, no further written comments
will be considered or accepted by the commission.
The new rules are proposed under Texas Finance Code §11.304,
which authorizes the commission to adopt rules to enforce Title
4 of the Texas Finance Code. Additionally, Texas Finance Code
§342.551 authorizes the commission to adopt rules for the en-
forcement of the consumer loan chapter.
The statutory provisions (as currently in effect) affected by the
proposal are contained in Texas Finance Code, Chapter 342.
§83.851. Duplication of Loans.
(a) A licensee may have more than one loan contract under
Texas Finance Code, Chapter 342 with the same borrower at the same
time; however, in such an event the total interest charges assessed on
the several cash advances shall not exceed the total interest charges
that could be legally imposed on one cash advance of an amount equal
to the total of the several separate cash advances. The commissioner
may require refunds of interest charges in excess of that which could be
legally charged under Chapter 342. The commissioner shall prescribe
the method of determining any excess charges.
(b) Married applicants, who under the authority of Regulation
B, 12 C.F.R §202.11(c), voluntarily apply for and maintain separate
accounts, and who have the ability to repay the obligation, will not
violate the prohibition on duplicate loans.
(c) No loan may be made by a licensee in one ofce to any
borrower or to the spouse of the borrower when the borrower or spouse
has a loan in another ofce operated by the same entity, afliate, par-
ent, subsidiary, or an entity under the same ownership, management, or
control, whether partial or complete, when the total interest charges of
the separate loans exceed the total interest charges that could be legally
imposed on one cash advance. If loans are granted that violate this sec-
tion, the rates shall be adjusted to rates applicable to a single loan of
equivalent amounts.
§83.852. Loan Size, Duration, and Schedule of Installments: Limita-
tion.
When making or negotiating a loan under Texas Finance Code, Chap-
ter 342, licensees shall consider, in determining the size, duration, and
schedule of installments of a loan, the nancial ability of the borrower
to repay the loan. The lender should evaluate whether the borrower
should be reasonably able to repay the loan in cash in the time and
means provided in the loan contract and repay all other known obliga-
tions concurrently.
§83.853. Misleading Advertising.
(a) No licensee shall advertise that loans will be made at any
other place other than that named on its license, except for Texas Fi-
nance Code, Chapter 342, Subchapter G loans, which may be closed at
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a title company or an attorney’s ofce. Every advertisement shall state
or clearly indicate the identity of the licensee, and in such a manner as
to prevent confusion with the name of any other unrelated licensee.
(b) No licensee shall use blind loan advertisements which give
only telephone numbers or addresses.
(c) In determining whether any particular advertising matter
violates Texas Finance Code, §341.403, the general arrangement of
copy and statements or representations made shall be considered to de-
termine if the inference or impression may reasonably be drawn that
the statements or representations are inaccurate, deceptive, or mislead-
ing.
(d) It shall be considered misleading:
(1) to use phrases such as "lowest costs," "lowest rates,"
"quickest service," "easy payments," or "repayment in easy install-
ments";
(2) to advertise "new reduced rates" or "a new type of ser-
vice" or any similar comparative expression unless the statement is in
fact accurate with respect to the business of the licensee advertised
and unless the advertisement clearly indicates that the new plan refers
specically to a change in the particular licensee’s plan of operation,
and which change must be of more than minor importance with respect
to the business of the licensee. Any such advertisement shall not be
used for a period longer than 60 days after the plan has been put into
effect;
(3) to make any statement or representation with reference
to the ease of procuring a loan, the speed with which it may be effected,
the freedom from credit inquiries addressed to particular sources of
information, or to any other implied differentiation in policy or loan
service, unless the licensee shall comply with the representation made;
(4) to advertise offers to borrowers on loans in general or
on particular classes or types of loans during a certain limited time, un-
less in general practice, the licensee actually makes a reasonable num-
ber of the loans within the limited time and upon the basis of the offer;
or
(5) for any licensee other than a lawfully chartered bank-
ing institution to use the word "bank," or any derivative, in any adver-
tisement wherein its use might mislead the public to believe that the
licensee is an authorized banking institution or is conducting a banking
business.
§83.854. Conditional Offers of Credit.
(a) No licensee shall solicit business by means of a "pre-ap-
proved," "approved," or any similar expression unless the statement or
offer is unconditional. The term "unconditional" means not limited in
any way.
(b) Subsection (a) of this section does not apply to a rm offer
of credit, as that term is dened in 15 U.S.C §1681a, that a creditor
extends to a consumer following the procedures prescribed in 15 U.S.C
§1681b and §1681m.
(c) No licensee shall require the purchase of any goods, ser-
vices, or intangibles from any person or rm as a condition to the grant-
ing or extending of credit, except as specically authorized by the Texas
Credit Title. This prohibition is not applicable to insurance premium
nancing or similar transactions wherein the loan is made solely for the
purpose of nancing the purchase. This section shall not be construed
so as to prohibit the conduct of another business by a licensee as is au-
thorized by Texas Finance Code, §342.560.
§83.855. Advertisements in Form of Negotiable Instruments.
No licensee shall advertise, display, or distribute mailing pieces which
have a similarity or resemblance to a blank counter check, postal or
express money order, U.S. currency, cash, exchange certicate, or any
negotiable instrument whatsoever, or any federal, state, or local gov-
ernment warrant. No licensee shall use an envelope which in any way
indicates or implies that it is from federal, state, or local government.
§83.856. Use of State Agency Name.
It shall be permissible for a licensee of the Ofce of Consumer Credit
Commissioner to publicly display or advertise the following or a sub-
stantially similar statement: "This ofce is licensed and examined by
the Ofce of Consumer Credit Commissioner of the State of Texas."
§83.857. Full Disclosure Requirements--Other Than Open-End or
Revolving Loan Plans.
(a) If rates or charges are stated in advertising, they shall be
expressed in terms of an "annual percentage rate" (simple annual inter-
est rate). Any advertisement that states the amount of any installment
payment, the dollar amount of any nance charge, or the number of in-
stallments or the period of repayment, shall also state:
(1) the amount of the loan expressed as "amount nanced"
(cash advance);
(2) the number, amount, and due dates or periods of pay-
ments scheduled to repay the indebtedness if the credit is extended;
(3) the rate of the nance charge; and
(4) the sum of the payments expressed as "total of pay-
ments" (amount of loan).
(b) The information required by this section shall be clearly
shown in such a manner as not to be deceiving or misleading.
(c) If any licensee advertises that the rst installment on a loan
may be extended beyond one month from the loan date, the licensee
must also clearly state whether a charge is to be made for the extension.
(d) For purposes of this section, compliance by an authorized
lender with the federal Truth in Lending Act and regulations promul-
gated thereunder relating to closed-end transactions shall constitute
compliance with Texas Finance Code, §342.505.
§83.858. Full Disclosure Requirements--Open-End and Revolving
Loan Plans.
(a) Any advertisement of an open-end or revolving loan plan
which states any of the specic terms of that plan, shall also clearly and
conspicuously set forth the following items:
(1) the time period, if any, within which any credit ex-
tended may be repaid without incurring a nance charge;
(2) the method of determining the balance upon which a
nance charge will be imposed;
(3) the method of determining the amount of the nance
charge;
(4) the method by which any charge for insurance, if any,
is to be calculated; and
(5) when periodic rates may be used to compute the nance
charge, with the periodic rates expressed as annual percentage rates.
(b) For purposes of this section, compliance by an authorized
lender with the federal Truth in Lending Act and regulations promul-
gated thereunder relating to open-end credit transactions shall consti-
tute compliance with the Texas Credit Title.
§83.859. Collection Practices.
(a) In attempting to collect money due on a loan or to take
possession of any property securing a loan, a licensee or the licensee’s
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agent shall not use any means other than appeals to reason or lawful
remedies authorized under the laws of this state. The licensee is also
bound by the remedies prescribed in any instrument securing the loan.
(b) A licensee or the licensee’s agent shall not use any phys-
ical force or violence against any person or use any physical force or
violence against any property.
§83.860. Collection Contacts.
(a) A licensee or the licensee’s agent shall have the right
to contact any person in order to secure information concerning a
borrower, unless any person other than the borrower, the borrower’s
spouse, a member of the borrower’s household, a co-borrower, en-
dorser, surety, or guarantor of the obligation, objects to any contact by
a licensee or the licensee’s agent. Upon receipt of the objection, the
licensee or agent, shall cease and desist from any further contact with
the person.
(b) A licensee or the licensee’s agent shall not solicit the pay-
ment of all or any part of any debt subject to this title from any person
other than the borrower, a co-borrower, endorser, surety, or guarantor
of the obligation.
(c) Without the prior written consent of the borrower given di-
rectly to the licensee or the express permission of a court of competent
jurisdiction, a licensee may not communicate with a borrower in con-
nection with the collection of a loan at any unusual time or place. In the
absence of any knowledge to the contrary, a licensee can assume that
the convenient time for communicating with a borrower is after 8:00
a.m. and before 9:00 p.m., local time at the borrower’s location.
(d) A licensee may not communicate with a borrower in con-
nection with the collection of a loan at the borrower’s place of employ-
ment if the licensee has received written notication from the borrower
or the borrower’s employer to cease communications with the borrower
while at the place of employment. This restriction may be overridden
by court order.
(e) Without the prior written consent of the borrower given di-
rectly to the licensee or the express permission of a court of competent
jurisdiction, a licensee may not communicate any information pertain-
ing to a debt or obligation unless the person receiving the information
is the borrower, the borrower’s attorney, a consumer reporting agency,
another creditor, or the attorney of the creditor. Unless notied pur-
suant to subsection (a) of this section, this prohibition does not apply
to a licensee seeking information about the location of the borrower.
§83.861. Simulated Legal Process or Documents Prohibited.
In attempting to collect money due on a loan or to take possession of
any property securing a loan, a licensee or the licensee’s agent shall
not use any simulated legal process, simulated legal document, or legal
form designed to suggest that legal proceedings have been commenced
or completed when in fact they have not.
§83.862. Impersonation and Fictitious Names Prohibited.
In attempting to collect money due on a loan, to take possession of
any property securing a loan, or to secure information concerning a
loan, a licensee or the licensee’s agent shall not impersonate or attempt
to impersonate any law enforcement ofcer or other agent of federal,
state, or local governments, nor shall a licensee or a licensee’s agent use
any ctitious name unless the name used is an established or recognized
trade name of the licensee.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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For further information, please call: (512) 936-7640
CHAPTER 86. RETAIL CREDITORS
SUBCHAPTER A. REGISTRATION OF RETAIL
CREDITORS
7 TAC §86.101, §86.102
The Finance Commission of Texas (the commission) proposes
new 7 TAC Chapter 86, concerning Retail Creditors. The new
rules contained in 7 TAC §86.101 and §86.102 constitute Sub-
chapter A, concerning Registration of Retail Creditors.
These rules are being relocated and reorganized. The agency
believes that the reorganization will benet licensees in that
these rules will be in a more logical location and order and will
be easier to nd. The new rules are substantially similar to the
rules pending repeal, as found in 7 TAC Chapter 1, Subchapter
P, §1.901 and §1.902, concerning Registration of Retail Cred-
itors. The commission’s proposed repeal of Subchapter P is
published elsewhere in this issue of the Texas Register.
The following paragraphs regarding the purpose of each rule
track the original purpose language used when each rule was
originally adopted. These purposes still exist. Additional ex-
planation is provided where recent, minor changes in language
have been incorporated into the proposed new rules. The re-
maining changes consist of revisions to formatting, grammar,
punctuation, and other technical corrections.
Section 86.101 (current §1.901) addresses the written notice re-
quired in retail installment sales contracts. The required notice
provides consumers with information on how to contact the cred-
itor or the regulator for information.
The contact information in the required notice contained in
§86.101 has been revised by deleting the agency’s local tele-
phone number and adding the agency’s web address. While the
notice maintains the listing of the agency’s toll-free Consumer
Helpline, it will now also provide the agency’s website as an
alternative, convenient method of contact for consumers.
Section 86.102 (current §1.902) prescribes the procedures for
processing the annual registration fees.
The changes to §86.102 are all technical in nature, primarily con-
sisting of a few formatting and punctuation corrections.
Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the rst ve-year period the rules are in effect there
will be no scal implications for state or local government as a
result of administering the rules.
Commissioner Pettijohn has also determined that for each year
of the rst ve years §86.101 and §86.102 are in effect, the public
benet anticipated as a result of the changes from the previously
enacted version of these rules will be that the commission’s rules
will be more easily understood by licensees required to comply
with the rules, and will be more easily enforced. Consumers
will benet from addition of the agency’s website to the required
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notice, as the website offers another convenient contact method
in addition to calling the agency’s toll-free Consumer Helpline.
The general substance of these rules has already been in effect,
as the rules are being relocated with predominantly technical cor-
rections. Thus, there is no anticipated cost to persons who are
required to comply with the new rules as proposed. There is
no anticipated adverse economic effect on small or micro busi-
nesses. There will be no effect on individuals required to comply
with the sections as proposed.
Comments on the proposed new rules may be submitted
in writing to Laurie Hobbs, Assistant General Counsel, Of-
ce of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207, or by e-mail to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposed rules are published in the Texas Register.
At the conclusion of the 31st day after the proposed rules are
published in the Texas Register, no further written comments
will be considered or accepted by the commission.
Section 86.101 provides for the required Consumer Credit Com-
missioner (or complaints and inquiries) notice, which has been
revised from its previously enacted version. The prior language
is acceptable and the agency will permit licensees to use the
language contained in current §1.901 until October 1, 2007, to
deplete supplies of existing forms during a transition period after
the effective date of the rule.
The new rules are proposed under Texas Finance Code,
§11.304, which authorizes the commission to adopt rules to
enforce Title 4 of the Texas Finance Code. Additionally, Texas
Finance Code, §345.351 and §347.451 authorize the commis-
sion to adopt rules concerning the registration of retail creditors.
The statutory provisions (as currently in effect) affected by the
proposal are contained in Texas Finance Code, Chapters 345,
347, and 348.
§86.101. Consumer Notications.
(a) When a written contract or agreement is made under the au-
thority of Texas Finance Code, Chapter 345, 347, or 348, the contract
must contain as a separate section or otherwise conspicuously set out
from the surrounding written material, the following statement: "To
contact (insert authorized business name of retail seller, creditor, or
holder as appropriate) about this account call (insert telephone num-
ber of retail seller, creditor, or holder as appropriate). This contract is
subject in whole or in part to Texas law which is enforced by the Con-
sumer Credit Commissioner, 2601 North Lamar Boulevard, Austin,
Texas 78705-4207; (800) 538-1579; www.occc.state.tx.us; and can be
contacted relative to any inquiries or complaints."
(b) The telephone number of the retail seller, creditor, or holder
may be printed in conjunction with the name and address of the retail
seller, creditor, or holder elsewhere on the contract or agreement pro-
vided the notice in subsection (a) of this section is amended to direct
the reader’s attention to the area of the contract where the telephone
number may be found.
§86.102. Annual Registration Fees.
(a) Locations requiring registration. An annual registration fee
is required for each location operated by a retail seller, creditor, holder
or assignee.
(b) Annual fee. An annual fee is required under the provisions
of Texas Finance Code, §345.351 or §347.451 and shall be payable as
follows:
(1) A retail seller, creditor, holder, or assignee shall pay a
registration fee for every chapter under which business is conducted.
(2) A retail seller, holder, creditor, or assignee who begins
business under Texas Finance Code, Chapter 345 or 347 shall pay the
annual fee within 60 days after the rst day of commencing regulated
operations.
(3) The annual fee for each subsequent calendar year shall
be due and payable by October 31st of each year.
(4) The registration is not transferable between locations.
Each new location must comply with the provisions in paragraph (2)
of this subsection.
(5) No annual fee is required for a location operated by a
retail seller, creditor, holder, or assignee operating under the provisions
of Texas Finance Code, Chapter 345 or 347, provided the personnel at
the location are not conducting regulated business with the consumer
(e.g. storage, web-hosting, or data processing facility).
(c) Evidence of registration. The Ofce of Consumer Credit
Commissioner will issue a decal evidencing registration under the pro-
visions of Texas Finance Code, Chapter 345 or 347, and this section.
This decal shall be:
(1) afxed to a door or window of the principal entrance;
or
(2) displayed in a prominent location readily visible to the
consumer.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 936-7640
TITLE 13. CULTURAL RESOURCES
PART 2. TEXAS HISTORICAL
COMMISSION
CHAPTER 26. PRACTICE AND PROCEDURE
13 TAC §26.24
The Texas Historical Commission (hereafter referred to as the
Commission) proposes amendments to §26.24, relating to Re-
ports Relating to Archeological Permits of Title 13, Part 2, Chap-
ter 26 of the Texas Administrative Code. These changes are
needed to improve the quality of reports produced under Antiqui-
ties Permits issued by the THC, and to eventually provide digital
copies of the reports on-line.
F. Lawerence Oaks, Executive Director, has determined that for
the rst ve-year period the rule is in effect there will be minor
scal implications for state or local government as a result of en-
forcing or administering the rule related to the cost of contract
archeologists having to produce CD or DVD copies of the re-
ports. The amounts cannot be estimated.
31 TexReg 6604 August 25, 2006 Texas Register
Mr. Oaks has also determined that for each year of the rst ve
year period the rule amendments are in effect the public benet
anticipated as a result of these amendments will be the avail-
ability of digital copies of archeological reports. Additionally, Mr.
Oaks as determined that there may be minor nancial effects
on small businesses and persons engaged in archeological in-
vestigations and therefore, required to comply with these rule
amendments as proposed. The amounts cannot be estimated.
Comments on the proposal may be submitted to F. Lawerence
Oaks, Executive Director, Texas Historical Commission, P.O.
Box 12276, Austin, Texas 78711. Comments will be accepted
for 30 days after publication in the Texas Register.
The amendments are proposed under the Texas Natural Re-
sources Code, Title 9, Chapter 191 which provides the Commis-
sion with authority to promulgate rule that will reasonably effect
the purposes of this chapter.
No other statutes, articles or codes are affected by these amend-
ments.
§26.24. Reports Relating to Archeological Permits.
(a) A report should meet the Council of Texas Archeologists
(CTA) Guidelines for Cultural Resources Management Full Reports,
and must be submitted to the commission meeting the following re-
quirements [available from the commission or from the Council of
Texas Archeologists].
(1) The report must [also] contain:
(A) a title page that includes: the name of the investi-
gation project, the name of the principal investigator and investigative
rm, the county or counties the investigations were performed in, and
the Antiquities Permit number;
(B) an abstract containing descriptions of the ndings,
a list of the sites recorded and a clarication concerning which artifacts
were curated and where they are or will be curated;
(C) specic recommendations of which sites merit of-
cial designation to State Archeological Landmark status; which sites
appear to be eligible for inclusion in the National Register of His-
toric Places; and which sites will be adversely affected by a proposed
project.
(2) One copy [Two copies] of the draft permit report must
be submitted to the commission for review prior to the production of
the nal report. The draft report does not have to be bound, but should
contain all of the basic content elements required for the nal report.
The nal report must also contain any revisions in the draft that are
required in writing by the commission.
(3) Upon completion of a permitted project, and at no
charge to the commission, the permittee, sponsor, or principal inves-
tigator shall furnish the commission with 20 copies of the nal report
(one of which shall be an unbound copy that contains at least one
map with the plotted location of any and all sites recorded), and a
tagged PDF format of the report on a archival quality CD or DVD [,
a completed Abstracts in Texas Contract Archeology Summary Form,
and when appropriate, a Curation Form (print copies available from
the commission or also online at www.thc.state.tx.us)].
(4) A completed Abstracts in Texas Contract Archeology
Summary Form must also be submitted with the nal reports and an
electronic copy of the abstract and the completed abstract form must
also be forwarded to the commission and when appropriate, a Curation
Form (printed copies available from the commission or also online at
www.thc.state.tx.us) must also be submitted with the nal reports.
(b) When Antiquities Permit investigations result in negative
ndings, the report standards shall meet the CTA Guidelines for Cul-
tural Resources Management Short Reports. The principal investiga-
tor, investigative rm, state agency, and/or the political subdivision
shall furnish the commission with 20 copies of the Short Report at no
charge to the commission along with a completed Abstracts in Texas
Contract Archeology Summary Form (printed [print] copies available
from the commission or also online at www.thc.state.tx.us).
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 463-1858
TITLE 16. ECONOMIC REGULATION
PART 1. RAILROAD COMMISSION OF
TEXAS
CHAPTER 7. GAS SERVICES DIVISION
SUBCHAPTER F. PIPELINE APPEAL OF CITY
ASSESSMENT OF ANNUAL CHARGE
16 TAC §§7.6001 - 7.6007
The Railroad Commission of Texas proposes new §§7.6001-
7.6007, relating to General Provisions; Procedure for Filing
and Service of an Appeal, Obligation of City to Respond,
and Intervention; Contents of Appeal; Contents of Response;
Contents of Motion to Intervene; Standards for Determining
an Appeal; and Procedure for Determining and Sharing of the
Commission’s Costs, in 16 Texas Administrative Code, Chapter
7, new Subchapter F, to be entitled "Pipeline Appeal of City
Assessment of Annual Charge." The Commission proposes
the new subchapter to implement the provisions of new Texas
Natural Resources Code, §117.102, and new Texas Utilities
Code, §121.2025, enacted by Senate Bill 480 and House Bill
951, 79th Legislature, Regular Session (2005). These new
provisions give the Railroad Commission exclusive jurisdiction
to determine whether a city’s annual charge is authorized
under Texas Natural Resources Code, §117.102(b)(1), or Texas
Utilities Code, §121.2025(b)(1).
These statutory provisions authorize cities to assess a rea-
sonable annual charge for the placement, construction, main-
tenance, repair, replacement, operation, use, relocation, or
removal by an owner or operator of a hazardous liquid, carbon
dioxide, or natural gas pipeline facility on, along, or across the
public roads, highways, streets, alleys, streams, canals, or other
public ways located within the city and maintained by the city.
This charge may not exceed the cost to the city of administering,
supervising, inspecting, and otherwise regulating the location of
the pipeline facility, including maintaining records and maps of
the location of the pipeline facility.
PROPOSED RULES August 25, 2006 31 TexReg 6605
An owner or operator of a pipeline facility may appeal the as-
sessment of a charge under Texas Natural Resources Code,
§117.102(b)(1), or Texas Utilities Code, §121.2025(b)(1), to the
Commission, which must hear the appeal de novo. Unless the
city that assessed the charge establishes that the charge is au-
thorized by one or both of these sections, the Commission must
declare the charge invalid or reduce the charge to an amount au-
thorized by the sections. The owner or operator of the pipeline
facility and the city are required to share equally the costs in-
curred by the Commission in connection with the appeal.
The Commission proposes new §7.6001, relating to General
Provisions, to implement the authority of the Commission to
hear an appeal from a pipeline that has been assessed an
annual charge pursuant to Texas Natural Resources Code,
§117.102(b)(1), or Texas Utilities Code, §121.2025(b)(1). Un-
der Texas Natural Resources Code, §117.102(d), and Texas
Utilities Code, §121.2025(d), the Commission has exclusive
jurisdiction to determine whether a city’s annual charge is au-
thorized under Texas Natural Resources Code, §117.102(b)(1),
or Texas Utilities Code, §121.2025(b)(1). In this subchapter,
"pipeline" means an owner or an operator of a hazardous
liquid, carbon dioxide, or natural gas pipeline facility that is
located in a public right-of-way in the city; "city" means the city
or the municipality that assessed an annual charge pursuant
to Texas Natural Resources Code, §117.102(b)(1), or Texas
Utilities Code, §121.2025(b)(1); "regulating a pipeline facility"
means administering, supervising, inspecting, and otherwise
regulating the location of a pipeline facility, including maintaining
records and maps of the location of the pipeline facility; "public
right-of-way in the city" means public roads, highways, streets,
alleys, streams, canals, or other public ways located within a
city and maintained by the city; and "director" means the director
of the Gas Services Division or the director’s delegate.
The Commission will hear an appeal led under this subchapter
de novo. The appeal will be handled by a legal examiner and
a technical examiner pursuant to this subchapter; the Commis-
sion’s rules of Practice and Procedure, 16 Texas Administrative
Code Chapter 1; and the Commission’s general standards for
establishing just and reasonable rates. The examiners may re-
quire that the city send notice of an appeal led under this sub-
chapter to all pipelines that the city identies as having been as-
sessed an annual charge within the two years preceding the l-
ing of the appeal. The examiners may exercise their discretion
in deciding whether to permit intervention by another pipeline or
to join another pipeline as a necessary party to an appeal. A
pipeline that les or intervenes in an appeal under this subchap-
ter and the city that assessed the charge being appealed shall
share the costs incurred by the Commission in connection with
the appeal, pursuant to proposed new §7.6007, relating to Pro-
cedure for Determining and Sharing of the Commission’s Costs.
The Commission proposes new §7.6002, relating to Procedure
for Filing and Service of an Appeal, Obligation of City to Re-
spond, and Intervention. As proposed, a pipeline must le an
appeal under this subchapter in writing no later than one year
after the pipeline receives the invoice for or a similar written no-
tice of the charge being appealed. The pipeline must le the
appeal with the director, who assigns a docket number. There-
after, all documents relating to the appeal must include the as-
signed docket number and must be led in the Ofce of Gen-
eral Counsel Docket Services. The pipeline would be required
to mail or deliver a copy of the appeal to the city attorney, the
city secretary, or any other city ofcial authorized to receive ser-
vice of process in civil proceedings within 5 days of the date the
pipeline les the appeal at the Commission. The city would have
30 days from the date it receives an appeal to le its response
to the appeal, in writing, at the Commission. The city would be
required to simultaneously serve a copy of the response on the
pipeline. The examiners assigned to an appeal may require the
city to mail notice of the appeal to each pipeline identied in the
city’s response, at the address stated in the response, stating
that the pipeline may intervene in the appeal. Another pipeline
with a pipeline facility within public right-of-way in the city may
le a motion to intervene in the appeal within 30 days after any
notice of the appeal is mailed to the pipelines.
The Commission proposes new §7.6003, relating to Contents of
Appeal. In its appeal, a pipeline must include the name, mailing
address, and telephone number, and facsimile transmission
number and electronic mail address, if available, of the pipeline
and any authorized representative of the pipeline and the city
attorney, the city secretary, or any other city ofcial authorized
to represent the city in an appeal led under this subchapter.
The pipeline must describe the charge assessed by the city
against the applicable pipeline facilities; state the basis for the
pipeline’s claim that the charge is not authorized under Texas
Natural Resources Code, §117.102(b)(1), or Texas Utilities
Code, §121.2025(b)(1); and include all supporting documen-
tation and citations to authority. The pipeline or its authorized
representative must sign the appeal in ink.
The Commission proposes new §7.6004, relating to Contents
of Response. The city must include the name, mailing address,
and telephone number, and facsimile transmission number
and electronic mail address, if available, of every pipeline that
has been assessed an annual charge under Texas Natural
Resources Code, §117.102(b)(1), or Texas Utilities Code,
§121.2025(b)(1). In addition, the city must provide a detailed
explanation of its methodology for calculating the annual charge
assessed against the applicable pipelines, including but not lim-
ited to a detailed explanation of and the specic cost elements
for regulating the applicable pipeline facilities and all other
pipeline facilities located on, along, or across public right-of-way
in the city, based on historical costs actually incurred adjusted
for known and measurable changes; a list of every owner or
operator of pipeline facilities that are located on, along, or
across public right-of-way in the city, the type and distance of
each pipeline facility within public right-of-way in the city, and the
name, mailing address, and telephone number, and facsimile
transmission number and electronic mail address, if any, of each
such pipeline and its authorized representative contained in city
records; the total mileage for and charges assessed against
all pipeline facilities of each type located on, along, or across
public right-of-way in the city; and for those pipeline facilities
that are located on, along, or across public right-of-way in the
city but that were not assessed an annual charge, a detailed
explanation of the reason for not assessing the annual charge.
The Commission proposes new §7.6005, relating to Contents
of Motion to Intervene. A pipeline seeking to intervene in
an appeal led by another pipeline must include the name,
mailing address, and telephone number, and facsimile trans-
mission number and electronic mail address, if available, of
the movant pipeline and any authorized representative of
the movant pipeline. A pipeline seeking to intervene must
describe the charge assessed by the city against the movant
pipeline facilities; state the basis for the pipeline’s claim that
the charge is not authorized under Texas Natural Resources
Code, §117.102(b)(1), or Texas Utilities Code, §121.2025(b)(1);
include all supporting documentation and citations to authority;
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and state the movant pipeline’s justiciable interest in the appeal
in which the movant pipeline seeks to intervene. The movant
pipeline or its authorized representative must sign the motion to
intervene in ink.
The Commission proposes new §7.6006, relating to Standards
for Determining an Appeal. In an appeal brought under this sub-
chapter, the city has the burden of establishing that every an-
nual charge at issue is authorized by Texas Natural Resources
Code, §117.102, or Texas Utilities Code, §121.2025. If the city
fails to demonstrate that any annual charge at issue is autho-
rized by Texas Natural Resources Code, §117.102, or Texas
Utilities Code, §121.2025, the Commission must either declare
the annual charge invalid in its entirety or reduce the annual
charge to an amount authorized by Texas Natural Resources
Code, §117.102, or Texas Utilities Code, §121.2025. A city may
assess a reasonable annual charge for the placement, construc-
tion, maintenance, repair, replacement, operation, use, reloca-
tion, or removal by an owner or operator of a pipeline facility on,
along, or across public right-of-way in the city. This charge may
not exceed the cost to the city of regulating the pipeline facility.
In determining whether an annual charge is reasonable, the
Commission may consider whether the charges assessed by the
city against pipeline facilities are commensurate with charges
assessed for other uses of public right-of-way in the city, other
than by franchised public utilities; whether the charges assessed
by the city are commensurate with charges assessed against
pipeline facilities in public right-of-way by other cities in Texas;
and whether total costs of regulating pipeline facilities within the
city are fairly allocated among all pipeline facilities, including
whether the exclusion of any pipelines from the charges is
reasonable.
In determining whether an annual charge exceeds costs of reg-
ulating pipeline facilities the Commission may consider histor-
ical costs attributable to regulating pipeline facilities adjusted
for known and measurable changes, including out-of-pocket ex-
penses and an allocable portion of the capital depreciation of
specialized equipment and salaries, employee benets, and rea-
sonable overhead for city ofcials and employees engaged in
and fairly attributable to regulating pipeline facilities; whether any
costs advanced by the city to support the charge are attributable
to the costs of activities other than regulating public right-of-way
in the city, such as safety regulation, emergency response, or
other action that is not required to administer, supervise, inspect,
or otherwise regulate the location of a pipeline facility in public
right-of-way in the city, whether or not authorized to be performed
by the city; and whether charges assessed against pipeline facil-
ities in the aggregate exceed the city’s actual or reasonably ex-
pected costs of regulating pipeline facilities in public right-of-way
in the city.
The Commission proposes new §7.6007, relating to Procedure
for Determining and Sharing of the Commission’s Costs. The
pipelines and a city that are parties to an appeal under this sub-
chapter must reimburse the Commission for its costs incurred in
connection with the appeal. In each appeal, the city must pay
half of the Commission’s costs and each pipeline that les or
intervenes in the appeal must pay an equal share of the half of
Commission’s costs. The Commission will determine its costs as
follows: First, the director and the Commission’s General Coun-
sel will require employees assigned to an appeal under this sub-
chapter to keep records of time spent on each appeal. These will
be led with and made part of the record in each appeal docket.
Then, from time to time, the Commission will specify an hourly
rate as its costs for each employee hour devoted to appeals un-
der this subchapter. The rate is based on the employee’s hourly
compensation and multiplied by a factor to cover employment
benet costs and fairly allocable overhead costs (use of copiers,
faxes, telephones, computers, hearing room, etc.).
The director will invoice the pipelines and the city for Commis-
sion costs, based on the hours recorded by Commission em-
ployees and their hourly rates, together with any out-of-pocket
expenses not included in the overhead factor, within 30 days af-
ter the disposition of an appeal. The pipelines and the city must
each remit to the Commission the invoiced costs within 30 days
after receipt of notice of the total amount or after disposition of
any appeal from the invoice, whichever is later. Any pipeline or
the city may contest the amount of the costs invoiced to it by l-
ing with the director a written request for reconsideration within
30 days after the date of the invoice, stating the basis for recon-
sideration. The director will forward any recommendation to the
Commission with the record, and the Commission will determine
to approve or adjust the invoiced costs within 30 days.
Stephen Pitner, Director, Gas Services Division, has determined
that for each of the rst ve years the proposed new rules will
be in effect, there will be scal implications for state government.
The Railroad Commission will be required to handle appeals led
under the proposed new rules, to hear the appeals de novo, and
in most cases, to conduct full, formal contested case proceed-
ings. No appeals have been led at the Commission, and the
Commission has no information about whether any cities will as-
sess charges against pipelines pursuant to Texas Natural Re-
sources Code, §117.102, and Texas Utilities Code, §121.2025,
that would be appealed to the Commission. However, the cities
and the pipelines are required to share the costs incurred by the
Commission in handling such appeals; therefore the net scal
impact to the state is expected to be zero.
Mr. Pitner has determined that there will also be scal implica-
tions for local governments, specically, cities whose assessed
charges are appealed to the Commission by a pipeline. In an
appeal, a city will incur costs related to its participation in an ad-
ministrative contested case proceeding and, specically, costs
related to demonstrating that the charge assessed against the
pipeline meets the requirements of Texas Natural Resources
Code, §117.102, and/or Texas Utilities Code, 121.2025. Among
others, the city would incur costs for ling a response to a
pipeline’s appeal; might incur the costs for sending notice of
an appeal to all pipelines that the city identies as having been
assessed an annual charge within the two years preceding the
ling of the appeal, if the examiners so require; could incur
costs associated with discovery; might incur costs associated
with retaining legal representation and one or more experts to
consult and/or to testify at a hearing; might incur costs related
to travel to Austin, Texas, to participate in a contested case
hearing, including expenses for transportation, lodging and
meals. In addition, the city would be required to bear half the
Commission’s costs in an appeal in which the city is a party.
Mr. Pitner has also determined that for each year of the rst
ve years the new rules as proposed will be in effect, the public
benet anticipated as a result of enforcing the new rules will be
greater assurance that the charges assessed by a city against
a pipeline will be limited to reasonable annual charges for the
placement, construction, maintenance, repair, replacement, op-
eration, use, relocation, or removal by an owner or operator of
a hazardous liquid, carbon dioxide, or natural gas pipeline facil-
ity on, along, or across the public roads, highways, streets, al-
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leys, streams, canals, or other public ways located within the city
and maintained by the city; will not exceed the cost to the city of
administering, supervising, inspecting, and otherwise regulating
the location of the pipeline facility, including maintaining records
and maps of the location of the pipeline facility; and will other-
wise comply with the requirements of Texas Natural Resources
Code, §117.102(b)(1), or Texas Utilities Code, §121.2025(b)(1).
Texas Government Code, §2006.002, requires a state agency
considering adoption of a rule that would have an adverse eco-
nomic effect on small businesses or micro-businesses to reduce
the effect if doing so is legal and feasible considering the pur-
pose of the statutes under which the rule is to be adopted. Be-
fore adopting a rule that would have an adverse economic effect
on small businesses, a state agency must prepare a statement
of the effect of the rule on small businesses, which must include
an analysis of the cost of compliance with the rule for small busi-
nesses and a comparison of that cost with the cost of compli-
ance for the largest businesses affected by the rule, using cost
for each employee, cost for each hour of labor, or cost for each
$100 of sales.
Even assuming that there are pipeline owners and operators that
might be classied as a small business or a micro-business, the
Commission is unable to determine any cost of compliance for
such entities based on the cost for each employee, the cost for
each hour of labor, or the cost for each $100 of sales. No ap-
peals have been led at the Commission, and the Commission
has no information about whether any cities will assess charges
against pipelines pursuant to Texas Natural Resources Code,
§117.102, and Texas Utilities Code, §121.2025, that would be
appealed to the Commission. Further, the ling of an appeal
pursuant to the proposed new rules or moving to intervene in
another pipeline’s appeal is entirely voluntary; a pipeline may
avoid the cost of complying with the proposed rules by not ling
an appeal of a city charge or not moving to intervene. Should a
pipeline le an appeal or have its motion to intervene granted,
however, the pipeline will incur costs related to its participation
in an administrative contested case proceeding and, specically,
costs related to the preparation, ling, and service of legal docu-
ments; could incur costs associated with discovery; might incur
costs associated with retaining legal representation and one or
more experts to consult and/or to testify at a hearing; might in-
cur costs related to travel to Austin, Texas, to participate in a
contested case hearing, including expenses for transportation,
lodging and meals. Finally, a pipeline would be required to bear
up to half the Commission’s costs in an appeal; if more than
one pipeline is a party to an appeal, all pipelines will jointly and
equally share half the Commission’s costs.
Comments on the proposal may be submitted to Rules Coor-
dinator, Ofce of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments for 30 days after publication in the Texas
Register. Comments should refer to GUD No. 9666. The Com-
mission encourages all interested persons to submit comments
no later than the deadline. The Commission cannot guarantee
that comments submitted after the deadline will be considered.
For further information, call Mark Brock, Utility Analyst, at (512)
463-7018. The status of Commission rulemakings in progress
is available at www.rrc.state.tx.us/rules/proposed.html.
The Commission proposes the new rules to implement the
provisions of new Texas Natural Resources Code, §117.102,
and new Texas Utilities Code, §121.2025, enacted by Senate
Bill 480 and House Bill 951, 79th Legislature, Regular Session
(2005), which give the Commission exclusive jurisdiction to
determine whether a city’s annual charge is authorized under
Texas Natural Resources Code, §117.102(b)(1), or Texas Util-
ities Code, §121.2025(b)(1); and pursuant to Texas Natural
Resources Code, §81.052, which authorizes the Commission to
adopt all necessary rules for governing and regulating persons
and their operations under the jurisdiction of the Commission.
Texas Natural Resources Code, §§81.052 and 117.102, and
Texas Utilities Code, §121.2025, are affected by the proposed
new rules.
Statutory authority: Texas Natural Resources Code, §§81.052
and 117.102, and Texas Utilities Code, §121.2025.
Cross-reference to statutes: Texas Natural Resources Code,
§§81.052 and 117.102, and Texas Utilities Code, §121.2025.
Issued in Austin, Texas on August 8, 2006.
§7.6001. General Provisions.
(a) The following words and terms, when used in this subchap-
ter, shall have the following meanings, unless the context clearly indi-
cates otherwise:
(1) City--The city or the municipality that assessed an an-
nual charge pursuant to Texas Natural Resources Code, §117.102(b)(1),
or Texas Utilities Code, §121.2025(b)(1).
(2) Director--The director of the Gas Services Division or
the director’s delegate.
(3) Pipeline--An owner or an operator of a hazardous liq-
uid, carbon dioxide, or natural gas pipeline facility that is located in a
public right-of-way in the city.
(4) Public right-of-way in the city--Public roads, highways,
streets, alleys, streams, canals, or other public ways located within a
city and maintained by the city.
(5) Regulating a pipeline facility--Administering, super-
vising, inspecting, and otherwise regulating the location of a pipeline
facility, including maintaining records and maps of the location of the
pipeline facility.
(b) This subchapter implements the authority of the Commis-
sion to hear an appeal from a pipeline that has been assessed an annual
charge pursuant to Texas Natural Resources Code, §117.102(b)(1), or
Texas Utilities Code, §121.2025(b)(1).
(c) Under Texas Natural Resources Code, §117.102(d), and
Texas Utilities Code, §121.2025(d), the Commission has exclusive ju-
risdiction to determine whether a city’s annual charge is authorized un-
der Texas Natural Resources Code, §117.102(b)(1), or Texas Utilities
Code, §121.2025(b)(1).
(d) The Commission will hear an appeal led under this sub-
chapter de novo. The appeal will be handled by a legal examiner and a
technical examiner pursuant to this subchapter; the Commission’s rules
of Practice and Procedure, 16 Texas Administrative Code Chapter 1;
and the Commission’s general standards for establishing just and rea-
sonable rates. The examiners may require that the city send notice of an
appeal led under this subchapter to all pipelines that the city identies
as having been assessed an annual charge within the two years preced-
ing the ling of the appeal. The examiners may exercise their discre-
tion in deciding whether to permit intervention by another pipeline or
to join another pipeline as a necessary party to an appeal.
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(e) A pipeline that les or intervenes in an appeal under this
subchapter and the city that assessed the charge being appealed shall
share the costs incurred by the Commission in connection with the ap-
peal, pursuant to §7.6007 of this title, relating to Procedure for Deter-
mining and Sharing of the Commission’s Costs.
§7.6002. Procedure for Filing and Service of an Appeal, Obligation
of City to Respond, and Intervention.
(a) A pipeline shall le an appeal under this subchapter in writ-
ing no later than one year after the pipeline receives the invoice for or
a similar written notice of the charge being appealed.
(b) The pipeline shall le the appeal with the director, who
shall assign a docket number. Thereafter, all documents relating to the
appeal shall include the assigned docket number and shall be led in
the Ofce of General Counsel Docket Services.
(c) The pipeline shall mail or deliver a copy of the appeal to
the city attorney, the city secretary, or any other city ofcial authorized
to receive service of process in civil proceedings within 5 days of the
date the pipeline les the appeal at the Commission.
(d) The city shall have 30 days from the date it receives an
appeal to le its response to the appeal, in writing, at the Commis-
sion. The city shall simultaneously serve a copy of the response on the
pipeline.
(e) The examiners may require the city to mail notice of the
appeal to each pipeline identied in the city’s response, at the address
stated in the response, stating that the pipeline may intervene in the
appeal.
(f) Another pipeline with a pipeline facility within public
right-of-way in the city may le a motion to intervene in the appeal
within 30 days after any notice of the appeal is mailed to the pipelines
pursuant to subsection (e) of this section.
§7.6003. Contents of Appeal.
(a) The pipeline shall include the name, mailing address, and
telephone number, and facsimile transmission number and electronic
mail address, if available, of the following entities:
(1) the pipeline and any authorized representative of the
pipeline; and
(2) the city attorney, the city secretary, or any other city
ofcial authorized to represent the city in an appeal led under this
subchapter.
(b) The pipeline shall describe the charge assessed by the
city against the applicable pipeline facilities; state the basis for
the pipeline’s claim that the charge is not authorized under Texas
Natural Resources Code, §117.102(b)(1), or Texas Utilities Code,
§121.2025(b)(1); and include all supporting documentation and cita-
tions to authority.
(c) The pipeline or its authorized representative shall sign the
appeal in ink.
§7.6004. Contents of Response.
(a) The city shall include the name, mailing address, and tele-
phone number, and facsimile transmission number and electronic mail
address, if available, of every pipeline that has been assessed an annual
charge under Texas Natural Resources Code, §117.102(b)(1), or Texas
Utilities Code, §121.2025(b)(1).
(b) The city shall provide a detailed explanation of its method-
ology for calculating the annual charge assessed against the applicable
pipelines, including but not limited to:
(1) a detailed explanation of and the specic cost elements
for regulating the applicable pipeline facilities and all other pipeline
facilities located on, along, or across public right-of- way in the city,
based on historical costs actually incurred adjusted for known and mea-
surable changes;
(2) a list of every owner or operator of pipeline facilities
that are located on, along, or across public right-of-way in the city, the
type and distance of each pipeline facility within public right-of-way
in the city, and the name, mailing address, and telephone number, and
facsimile transmission number and electronic mail address, if any, of
each such pipeline and its authorized representative contained in city
records;
(3) the total mileage for and charges assessed against all
pipeline facilities of each type located on, along, or across public right-
of-way in the city; and
(4) for those pipeline facilities that are located on, along,
or across public right-of-way in the city but that were not assessed an
annual charge, a detailed explanation of the reason for not assessing
the annual charge.
§7.6005. Contents of Motion to Intervene.
(a) A pipeline seeking to intervene in an appeal led by an-
other pipeline shall include the name, mailing address, and telephone
number, and facsimile transmission number and electronic mail ad-
dress, if available, of the movant pipeline and any authorized repre-
sentative of the movant pipeline.
(b) A pipeline seeking to intervene shall describe the charge
assessed by the city against the movant pipeline facilities; state the
basis for the pipeline’s claim that the charge is not authorized under
Texas Natural Resources Code, §117.102(b)(1), or Texas Utilities
Code, §121.2025(b)(1); include all supporting documentation and
citations to authority; and state the movant pipeline’s justiciable
interest in the appeal in which the movant pipeline seeks to intervene.
(c) The movant pipeline or its authorized representative shall
sign the motion to intervene in ink.
§7.6006. Standards for Determining an Appeal.
(a) In an appeal brought under this subchapter, the city has the
burden of establishing that every annual charge at issue is authorized
by Texas Natural Resources Code, §117.102, or Texas Utilities Code,
§121.2025. If the city fails to demonstrate that any annual charge at is-
sue is authorized by Texas Natural Resources Code, §117.102, or Texas
Utilities Code, §121.2025, the Commission shall either declare the an-
nual charge invalid in its entirety or shall reduce the annual charge to
an amount authorized by Texas Natural Resources Code, §117.102, or
Texas Utilities Code, §121.2025.
(b) A city may assess a reasonable annual charge for the place-
ment, construction, maintenance, repair, replacement, operation, use,
relocation, or removal by an owner or operator of a pipeline facility
on, along, or across public right-of-way in the city. This charge may
not exceed the cost to the city of regulating the pipeline facility.
(c) In determining whether an annual charge is reasonable, the
Commission may consider:
(1) whether the charges assessed by the city against
pipeline facilities are commensurate with charges assessed for other
uses of public right-of-way in the city, other than by franchised public
utilities;
(2) whether the charges assessed by the city are commen-
surate with charges assessed against pipeline facilities in public right-
of-way by other cities in Texas; and
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(3) whether total costs of regulating pipeline facilities
within the city are fairly allocated among all pipeline facilities, in-
cluding whether the exclusion of any pipelines from the charges is
reasonable.
(d) In determining whether an annual charge exceeds costs of
regulating pipeline facilities the Commission may consider:
(1) historical costs attributable to regulating pipeline facil-
ities adjusted for known and measurable changes, including out-of-
pocket expenses and an allocable portion of the capital depreciation
of specialized equipment and salaries, employee benets, and reason-
able overhead for city ofcials and employees engaged in and fairly
attributable to regulating pipeline facilities;
(2) whether any costs advanced by the city to support the
charge are attributable to the costs of activities other than regulating
public right-of-way in the city, such as safety regulation, emergency
response, or other action that is not required to administer, supervise,
inspect, or otherwise regulate the location of a pipeline facility in public
right-of-way in the city, whether or not authorized to be performed by
the city; and
(3) whether charges assessed against pipeline facilities in
the aggregate exceed the city’s actual or reasonably expected costs of
regulating pipeline facilities in public right-of-way in the city.
§7.6007. Procedure for Determining and Sharing of the Commis-
sion’s Costs.
(a) The pipelines and a city that are parties to an appeal under
this subchapter shall reimburse the Commission for its costs incurred
in connection with the appeal. In each appeal, the city shall pay half of
the Commission’s costs and each pipeline that les or intervenes in the
appeal shall pay an equal share of the half of Commission’s costs.
(b) The Commission shall determine its costs as follows:
(1) The director and the Commission’s General Counsel
shall require employees assigned to an appeal under this subchapter
to keep records of time spent on each appeal. These shall be led with
and made part of the record in each appeal docket.
(2) The Commission shall from time to time specify an
hourly rate as its costs for each employee hour devoted to appeals un-
der this subchapter. The rate shall be based on the employee’s hourly
compensation and multiplied by a factor to cover employment benet
costs and fairly allocable overhead costs (use of copiers, faxes, tele-
phones, computers, hearing room, etc.).
(c) The director shall invoice the pipelines and the city for
Commission costs, based on the hours recorded by Commission em-
ployees and their hourly rates, together with any out-of-pocket ex-
penses not included in the overhead factor, within 30 days after the
disposition of an appeal. The pipelines and the city shall each remit
to the Commission the invoiced costs within 30 days after receipt of
notice of the total amount or after disposition of any appeal from the
invoice, whichever is later.
(d) Any pipeline or the city may contest the amount of the costs
invoiced to it by ling with the director a written request for reconsid-
eration within 30 days after the date of the invoice, stating the basis
for reconsideration. The director shall forward any recommendation to
the Commission with the record, and the Commission will determine
to approve or adjust the invoiced costs within 30 days.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Railroad Commission of Texas
Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 475-1295
CHAPTER 15. ALTERNATIVE FUELS
RESEARCH AND EDUCATION DIVISION
SUBCHAPTER A. GENERAL RULES
16 TAC §15.30
The Railroad Commission of Texas proposes an amendment to
16 TAC §15.30, relating to Propane Alternative Fuels Advisory
Committee. The proposed amendment to subsection (b) would
change the date on which the committee is abolished from Oc-
tober 31, 2006, to October 31, 2010.
Dan Kelly, Director, Alternative Fuels Research and Education
Division, has determined that, for each year of the rst ve years
that the amendment is proposed to be in effect, there will be no
scal implications for state or local governments.
Mr. Kelly has also determined that, for each year of the rst ve
years the amendment is proposed to be in effect, the public ben-
et anticipated as a result of enforcing the amendment will be
continued effective representation of the propane industry and
propane consumers in advising the commission on matters re-
lated to the division’s programs and operations.
There is no anticipated economic cost to individuals, small busi-
nesses, or micro-businesses required to comply with the pro-
posed amendment. Participation as a member of the committee
is voluntary.
Comments on the proposal may be submitted to Rules Coor-
dinator, Ofce of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments for 30 days after publication in the Texas
Register. The Commission encourages all interested persons to
submit comments no later than the deadline. The Commission
cannot guarantee that comments submitted after the deadline
will be considered. For further information, call Mr. Kelly at (512)
463-7291. The status of Commission rulemakings in progress
is available at www.rrc.state.tx.us/rules/proposed.html.
The amendment is proposed under Texas Natural Resources
Code, §113.242, which authorizes the Commission to appoint
one or more advisory committees composed of members repre-
senting the LP- gas industry and other environmentally bene-
cial alternative fuels industries, consumers, and other interests
to consult with and advise the Commission on opportunities and
methods to expand the use of LP-gas and other environmentally
benecial alternative fuels.
Texas Natural Resources Code, §113.242, is affected by the pro-
posed amendment.
Issued in Austin, Texas on August 8, 2006.
§15.30. Propane Alternative Fuels Advisory Committee.
(a) (No change.)
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(b) Establishment; duration. Effective September 1, 1994, the
committee is hereby established. The committee is abolished on Octo-
ber 31, 2010, [2006,] unless the commission amends this subsection to
establish a different date.
(c) - (l) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Railroad Commission of Texas
Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 475-1295
PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS
CHAPTER 26. SUBSTANTIVE RULES
APPLICABLE TO TELECOMMUNICATIONS
SERVICE PROVIDERS
SUBCHAPTER P. TEXAS UNIVERSAL
SERVICE FUND
16 TAC §26.417, §26.420
The Public Utility Commission of Texas (commission) proposes
amendments to §26.417, relating to Designation as Eligible
Telecommunications Providers to Receive Texas Universal
Service Funds (TUSF), and to §26.420, relating to Administra-
tion of Texas Universal Service Fund (TUSF). These proposed
amendments will make minor non-policy affecting changes to
Chapter 26 Substantive Rules to bring them into conformity
with associated minor changes in the Public Utility Regulatory
Act (PURA) brought about by Senate Bill 5, 79th Legislature,
Second Called Session. These two sections were originally
to have been included, under this same Project No. 32136,
with the amendments to §§26.223, 26.224, 26.225, 26.401,
26.404, 26.406, 26.408 and 26.423 that were approved for
publication at the May 10, 2006 Open Meeting. However, as of
the May 10, 2006 Open Meeting, §26.417 and §26.420 already
had pending proposed rule changes (Project Nos. 32161 and
28708). Therefore, additional rulemaking could not proceed on
§26.417 and §26.420 until the prior proposed rule changes went
into effect. Those prior rule changes have now gone into effect,
so the rule changes for §26.417 and §26.420 can now proceed.
Rick Talbot, Policy Analyst, Communications Industry Oversight,
and James Tourtelott, Staff Attorney, Telecommunications Legal
Section, have determined that for each year of the rst ve-year
period the proposed sections are in effect there will be no scal
implications for state or local government as a result of enforcing
or administering the sections.
Mr. Talbot and Mr. Tourtelott have determined that for each year
of the rst ve years the proposed sections are in effect the pub-
lic benet anticipated as a result of enforcing the sections will be
the administrative efciency of conforming the Chapter 26 Sub-
stantive Rules to PURA. There will be no adverse economic ef-
fect on small businesses or micro-businesses as a result of en-
forcing these sections. There is no anticipated economic cost to
persons who are required to comply with these sections as pro-
posed.
Mr. Talbot and Mr. Tourtelott have also determined that for
each year of the rst ve years the proposed sections are in
effect there should be no effect on a local economy, and there-
fore no local employment impact statement is required under the
Administrative Procedure Act (APA), Texas Government Code
§2001.022.
The commission staff will conduct a public hearing on this rule-
making, if requested pursuant to the Administrative Procedure
Act, Texas Government Code §2001.029, at the commission’s
ofces located in the William B. Travis Building, 1701 North Con-
gress Avenue, Austin, Texas 78701 on Tuesday, October 10,
2006, at 10:00 am. The request for a public hearing must be re-
ceived within 31 days after publication of these proposed amend-
ments in the Texas Register.
Comments on the proposed amendments may be submitted to
the Filing Clerk, Public Utility Commission of Texas, 1701 North
Congress Avenue, P.O. Box 13326, Austin, Texas 78711- 3326,
within 31 days after publication. Sixteen copies of comments to
the proposed amendment are required to be led pursuant to
§22.71(c) of this title. Reply comments may be submitted within
45 days after publication. Comments should be organized in a
manner consistent with the organization of the proposed rule(s).
The commission invites specic comments regarding the costs
associated with, and benets that will be gained by, implementa-
tion of the proposed sections. The commission will consider the
costs and benets in deciding whether to adopt the section. All
comments should refer to Project Number 32136.
These amendments are proposed under the Public Utility Reg-
ulatory Act, Texas Utilities Code Annotated §14.002 (Vernon
1998, Supplement 2005) (PURA), which provides the Public
Utility Commission with the authority to make and enforce rules
reasonably required in the exercise of its powers and jurisdic-
tion, and, specically, §§54.251, 56.021, and 56.026(e), which
provide the authority for the various rule changes made herein.
Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 54.251, 56.021 and 56.026(e).
§26.417. Designation as Eligible Telecommunications Providers to
Receive Texas Universal Service Funds (TUSF).
(a) - (b) (No change.)
(c) Criteria for designation of ETPs.
(1) (No change.)
(2) ILECs. If the telecommunications provider is an ILEC,
as dened in PURA §51.002(10), it shall be eligible to receive TUSF
support pursuant to §26.403 of this title in each service area for which
it seeks ETP designation if it meets the requirements of paragraph (1)
of this subsection and the following requirements:
(A) - (B) (No change.)
(C) Any reductions in switched access service rates for
ILECs with more than 125,000 access lines in service in this state on
December 31, 1998, that are made in accordance with this section shall
be proportional, based on equivalent minutes of use, to reductions in
intraLATA toll rates, and those reductions shall be offset by equal dis-
bursements from the universal service fund under PURA §56.021(1).
This subparagraph expires August 31, 2007.
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(d) - (i) (No change.)
§26.420. Administration of Texas Universal Service Fund (TUSF).
(a) (No change.)
(b) Programs included in the TUSF.
(1) - (12) (No change.)
(13) Section 26.422 of this title (relating to Subsequent pe-
titions for Service to Uncerticated Areas); [and]
(14) Section 26.423 of this title (relating to High Cost
Universal Service Plan for Uncerticated Areas Where an Eligible
Telecommunications Provider Volunteers to Provide Basic Local
Telecommunications Service); and [.]
(15) Section 26.424 of this title (relating to Audio News-
paper Program).
(c) - (d) (No change.)
(e) Determination of the amount needed to fund the TUSF.
(1) Amount needed to fund the TUSF. The amount needed
to fund the TUSF shall be composed of the following elements.
(A) Costs of TUSF programs. The TUSF administrator
shall compute and include the costs of the following TUSF programs:
(i) - (vi) (No change.)
(vii) Telecommunications Relay Service, §26.414 of
this title; [and]
(viii) Specialized Telecommunications Assistance
Program (STAP), §26.415 of this title; and [.]
(ix) Audio Newspaper Program, §26.424 of this ti-
tle.
(B) - (C) (No change.)
(2) (No change.)
(f) (No change.)
(g) Disbursements from the TUSF to ETPs, ILECs, other en-
tities and agencies.
(1) ETPs, ILECs, other entities, and agencies.
(A) - (B) (No change.)
(C) Other entities. The commission shall determine
whether other entities qualify to receive funds from the TUSF. Entities
qualifying for the following programs are eligible to receive funds
from the TUSF:
(i) Telecommunications Relay Service; [and/or]
(ii) Specialized Telecommunications Assistance
Program; and/or [.]





(B) Prior to August 31, 2007, if [If] an electing LEC,
as dened in §26.5 of this title (relating to Denitions), reduces rates
in conjunction with receiving disbursements from the TUSF, the com-
mission may not reduce the amount of those disbursements below the
initial level of disbursements upon implementation of the TUSF, ex-
cept that:
(i) - (ii) (No change.)
(C) The commission may adjust disbursements from
the universal service fund to companies using technologies other than
traditional wireline or landline technologies to meet provider of last
resort obligations.
(h) - (j) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Public Utility Commission of Texas
Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 936-7223
SUBCHAPTER R. PROVISIONS RELATING
TO MUNICIPAL REGULATION AND
RIGHTS-OF-WAY MANAGEMENT
16 TAC §§26.461, 26.463, 26.465
The Public Utility Commission of Texas (commission) proposes
amendments to §26.461, relating to Access Line Categories,
§26.463, relating to Calculation and Reporting of a Municipality’s
Base Amount, and §26.465, relating to Methodology for Count-
ing Access Lines and Reporting Requirements for Certicated
Telecommunications Providers. These amendments are neces-
sary to address the impact of Senate Bill 5 on the commission’s
telecommunications right-of-way rules under Subchapter R,
Provisions Relating to Municipal Regulation and Rights-of-Way
Management. The commission also proposes to redene the
term "access line" and the categories of access line in §26.461
of this title pursuant to Texas Local Government Code §283.003
and §26.465(m) of this title. Texas Local Government Code
§283.003 permits the commission to "…modify the denition of
"access line" and the categories of access lines as necessary to
ensure competitive neutrality and nondiscriminatory application
and to maintain consistent levels of compensation, as annually
increased by growth in access lines and consumer price index,
as applicable, to the municipalities."
Senate Bill 5 amended §283.002, of the Texas Local Govern-
ment Code, by amending subsection (2) and adding subsection
(7), which resulted in an expanded denition of the term "certi-
cated telecommunications provider." Texas Local Government
Code §283.003 permits the commission to periodically modify
the denition of access line to ensure competitive neutrality and
nondiscriminatory application and to maintain consistent levels
of compensation to the municipalities under the provisions of
Subchapter R of this title (Provisions Relating to Municipal
Regulation and Rights-of-Way Management). The commission
is amending §26.461, §26.463 and §26.465 to implement the
changes to Texas Local Government Code §283 and pursuant
to the authority granted the commission in Texas Local Gov-
ernment Code §283.003. SB 5 also amended the Public Utility
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Regulatory Act (PURA) by adding §55.1735, relating to Charge
for Pay Phone Access Line. The commission is also amending
§26.465, relating to Methodology for Counting Access Lines and
Reporting Requirements for Certicated Telecommunications
Providers, to clarify that payphones lines are classied as
access lines.
Meena Thomas, Director, Economic Analysis, Infrastructure Re-
liability Division, and Mark Hallmark, Staff Attorney, Legal Divi-
sion, have determined that for each year of the rst ve-year
period the proposed amended sections are in effect, there will
be no scal implications for state government as a result of en-
forcing or administering the section.
Ms. Thomas and Mr. Hallmark have determined that for each
year of the rst ve years the proposed amended sections are
in effect, the public benet anticipated as a result of enforcing
these sections will be an equitable assessment of municipal ac-
cess line fees from certicated telecommunications providers
and voice service providers in a technology neutral manner. In
doing so, the amendments recognize the changes in telecom-
munication technology.
Ms. Thomas and Mr. Hallmark have determined that there will be
no adverse economic effect on small businesses or micro-busi-
nesses as a result of enforcing this section. There is some an-
ticipated economic cost to persons who are required to comply
with the amended sections as proposed. However, the public
benet of imposing municipal fees in a non-discriminatory man-
ner should outweigh those costs.
Ms. Thomas and Mr. Hallmark have also determined that for
each year of the rst ve years the proposed section is in effect
there should be no effect on a local economy, and therefore no
local employment impact statement is required under §2001.022
of the Administrative Procedure Act (APA).
The commission staff will conduct a public hearing on this
rulemaking, if interested parties request a hearing pursuant to
§2001.029 of the APA, or if a public hearing is deemed neces-
sary by commission staff. The request for a public hearing must
be received within 20 days after publication.
Comments on the proposed amendments may be submitted to
the Filing Clerk, Public Utility Commission of Texas, 1701 North
Congress Avenue, P.O. Box 13326, Austin, Texas 78711-3326,
within 20 days after publication. Reply comments, if any, are
due 30 days from the date of publication. Sixteen copies of com-
ments to the proposed amendments are required to be led pur-
suant to §22.71(c) of the commission’s rules. Comments should
be organized in a manner consistent with the organization of
the proposed rules. The commission invites specic comments
regarding the costs associated with, and benets that will be
gained by, implementation of the proposed amended sections.
The commission will consider the costs and benets in deciding
whether to adopt the amended sections. All comments should
refer to Project Number 33004.
These amendments are proposed under the PURA §14.002,
which provides the Public Utility Commission with the authority
to make and enforce rules reasonably required in the exer-
cise of its powers and jurisdiction. These amended sections
are also proposed under the Texas Local Government Code
§283.003, which permits the commission to periodically modify
the denition of access line to ensure competitive neutrality and
nondiscriminatory application and to maintain consistent levels
of compensation to the municipalities. These amended sec-
tions are also proposed under Texas Local Government Code
§283.056(c)(3) and 283.058, which grant the commission the
jurisdiction over municipalities, certicated telecommunications
providers, and voice service providers, necessary to enforce
Texas Local Government Code §283 and to ensure that all
other legal requirements are enforced in a competitively neutral,
non-discriminatory, and reasonable manner. The amendments
are necessary to implement Texas Local Government Code
§283.002(2) and (7) and are also made pursuant to Texas Local
Government Code §283.003.
Cross Reference to Statutes: Public Utility Regulatory Act
§14.002 and Texas Local Government Code §§283.002(2) and
(7), 283.003, 283.056, and 283.058.
§26.461. Access Line Categories.
(a) - (b) (No change.)
(c) Denitions. The following words and terms when used in
this subchapter, shall have the following meaning, unless the context
clearly indicates otherwise.
(1) Access lines--[As dened in Local Government
Code§283.002(1).]
(A) means a unit of measurement representing
(i) each switched transmission path of the transmis-
sion media that is physically within a public right-of-way extended to
the end-use customer’s premises within the municipality, that allows
the delivery of local exchange telephone services within a municipal-
ity, and that is provided by means of owned facilities, unbundled net-
work elements or leased facilities, or resale; or
(ii) each termination point or points of a non-
switched telephone or other circuit consisting of transmission media
located within a public right-of-way connecting specic locations
identied by, and provided to, the end-use customer for delivery of
nonswitched telecommunications services within the municipality; or
(iii) each switched transmission path within a public
right-of-way used to provide central ofce- based PBX-type services
for systems of any number of stations within the municipality, and in
that instance, one path shall be counted for every 10 stations served; or
(iv) any other line not described in clauses (i), (ii)
or (iii) of this subparagraph that provides voice service delivered by
means of owned facilities, unbundled network elements or leased fa-
cilities, or resale.
(B) The denition of "access line" may not be construed
to include interofce transport or other transmission media that do not
terminate at an end-use customer’s premises or to permit duplicate or
multiple assessment of access line rates on the provision of a single
service.
(2) Certicated telecommunications provider (CTP) -- A
person who has been issued a certicate of convenience and necessity,
certicate of operating authority, or service provider certicate of op-
erating authority by the commission to offer local exchange telephone
service or a person who provides voice service.
(3) - (5) (No change.)
(6) Voice service--Voice communications services pro-
vided through wireline facilities located at least in part in the public
right-of-way, without regard to the delivery technology, including
Internet protocol technology. The term does not include voice service
provided by a commercial mobile service provider as dened by 47
U.S.C. Section 332(d).
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(d) Access line categories. There shall be three categories of
access lines. The three categories shall be as follows:
(1) Category 1 shall include both analog and digital resi-
dential switched access lines and any other line that provides residential
voice service. It shall also include point-to-point private lines, whether
residential or non-residential, only to the extent such lines provide bur-
glar alarm or other similar security services.
(2) Category 2 shall include all analog and digital non-res-
idential switched access lines and any other line that provides non-res-
idential voice service.
(3) (No change.)
§26.463. Calculation and Reporting of a Municipality’s Base
Amount.
(a) - (b) (No change.)
(c) Denitions. The following words and terms when used in
this subchapter, shall have the following meaning, unless the context
clearly indicates otherwise.
(1) Base amount--The total amount of revenue received by
the municipality from CTPs in franchise, license, permit, application,
excavation, inspection, and other fees related to the use of a public
right-of-way in calendar year 1998 within the boundaries of the mu-
nicipality. The base amount may include revenue from newly annexed
areas, the value of in-kind services or facilities, or municipal fee rate
escalation provisions for certain municipalities as prescribed in subsec-
tion (d) of this section.
(A) (No change.)
(B) The base amount does not include compensation
received from interexchange carriers, cable providers or wireless
providers, who may be CTPs, but whose lines do not meet the deni-
tion of access line under §26.461 of this title (relating to Access Line
Categories)[Local Government Code §283.002].
(2) - (7) (No change.)
(d) - (m) (No change.)
§26.465. Methodology for Counting Access Lines and Reporting Re-
quirements for Certicated Telecommunications Providers.
(a) - (b) (No change.)
(c) Denitions. The following words and terms when used
in this section, shall have the following meaning, unless the context
clearly indicates otherwise.
(1) (No change.)
(2) Transmission path--A path within the transmission me-
dia that allows the delivery of switched local exchange service or pro-
vides voice service.
(A) - (B) (No change.)
(C) Services that constitute vertical features, e.g. call
waiting, caller-ID [of a switched service, such as call waiting, caller-
ID, etc., that do not require a separate switched path], do not constitute
a transmission path.
(D) (No change.)
(E) Voice service, without regard to the delivery tech-
nology, switched or not, and including Internet protocol technology,
shall constitute a single transmission path.
(3) (No change.)
(d) Methodology for counting access lines. A CTP’s access
line count shall be the sum of all lines counted pursuant to paragraphs
(1), (2), [and] (3), and (4) of this subsection, and shall be consistent
with subsections (e), (f) and (g) of this section.
(1) - (3) (No change.)
(4) Voice service.
(A) The CTP shall count each end-use customer pro-
vided voice service as one access line. Services that constitute vertical
features of a voice service, or are bundled with the voice service shall
not be counted as a separate access line.
(B) In the event a CTP is unable to identify the physical
location of an end-use customer utilizing voice service, but that end-use
customer’s billing address, as identied in the CTP’s billing system, is
located inside the boundaries of a municipality, the end-use customer’s
access line shall be attributed to the municipality where such billing
address is located.
(e) Lines to be counted. A CTP shall count the following ac-
cess lines:
(1) - (6) (No change.)
(7) any other lines meeting the denition of access line as
set forth in §26.461 of this title; [and]
(8) Lifeline lines;[.]
(9) all retail pay telephone access lines;
(10) all lines that provide voice service delivered by means
of owned facilities, unbundled network elements or leased facilities, or
resale that are not otherwise counted under paragraphs (1)-(9) of this
subsection.
(f) - (l) (No change.)
(m) Commission review of the denition of access line.
(1) Pursuant to the Local Government Code §283.003, not
later than September 1, 2002, the commission shall determine whether
changes in technology, facilities, or competitive or market conditions
justify a modication of the adoption of the denition of "access line"
provided by §26.461 of this title. The commission may not begin a
review authorized by this subsection before March 1, 2002.
(2) As part of the proceeding described by paragraph (1)
of this subsection, and as necessary after that proceeding, the commis-
sion by rule may modify the denition of "access line" as necessary to
ensure competitive neutrality and nondiscriminatory application and
to maintain consistent levels of compensation, as annually increased
by growth in access lines and consumer price index, as applicable, to
[within] the municipalities.
(3) After September 1, 2002, the commission, on its own
motion, shall make the determination required by this subsection at
least once every three years.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 10, 2006.
TRD-200604194
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Adriana A. Gonzales
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 936-7223
TITLE 22. EXAMINING BOARDS
PART 21. TEXAS STATE BOARD OF
EXAMINERS OF PSYCHOLOGISTS
CHAPTER 463. APPLICATIONS AND
EXAMINATIONS
22 TAC §463.7
The Texas State Board of Examiners of Psychologists proposes
new §463.7, concerning Criminal History Record Reports. This
new rule is being proposed to clarify to applicants and licensees
the Board’s intention to solicit criminal record checks.
Sherry L. Lee, Executive Director, has determined that for the
rst ve-year period the rule is in effect there will be scal impli-
cations of approximately $600 additional costs to the Board but
not to local government as a result of enforcing or administering
the rule. This amount will be paid annually to the Texas Depart-
ment of Public Safety for the quarterly criminal record checks
and checks on applicants for licensure.
Ms. Lee also has determined that for each year of the rst ve
years the rule is in effect the public benet anticipated as a result
of enforcing the rule will be to help the Board protect the public.
There will be no effect on small businesses. There is no antici-
pated economic cost to persons who are required to comply with
the rule as proposed.
Comments on the proposal may be submitted to Brenda
Skiff, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Suite 2-450, Austin, Texas 78701, (512) 305-7700.
The new rule is proposed under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State
Board of Examiners of Psychologists with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.
No other code, articles or statutes are affected by this section.
§463.7. Criminal History Record Reports.
(a) Before issuing a license, the Board will obtain or require
the applicant to obtain a criminal history record report as determined
by the Board.
(b) The Board will obtain updated criminal history record re-
ports on all licensees quarterly from the Texas Department of Public
Safety.
(c) The Board may obtain an updated criminal history record
report at any time on a licensee alleged to have violated the Act or rules
of the Board.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 305-7700
CHAPTER 469. COMPLAINTS AND
ENFORCEMENT
22 TAC §469.11
The Texas State Board of Examiners of Psychologists proposes
an amendment to §469.11, concerning Legal Actions Reported.
This amendment is being proposed to standardize the time limit
for reporting legal actions to the Board.
Sherry L. Lee, Executive Director, has determined that for the
rst ve-year period the amendment is in effect there will be no
scal implications for state or local government as a result of
enforcing or administering the amended rule.
Ms. Lee also has determined that for each year of the rst ve
years the amendment is in effect the public benet anticipated as
a result of enforcing the amended rule will be to help the Board
protect the public. There will be no effect on small businesses.
There is no anticipated economic cost to persons who are re-
quired to comply with the amendment as proposed.
Comments on the proposal may be submitted to Brenda
Skiff, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Suite 2-450, Austin, Texas 78701, (512) 305-7700.
The amendment is proposed under Texas Occupations Code,
Title 3, Subtitle I, Chapter 501, which provides the Texas State
Board of Examiners of Psychologists with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.
No other code, articles or statutes are affected by this amend-
ment.
§469.11. Legal Actions Reported.
Any criminal action taken against a licensee including, but not lim-
ited to, arrest, indictment, or conviction, must be reported to the Board
within thirty days of the activity. Any civil lawsuit pertaining to the
practice of psychology or involving a licensee’s patient or former pa-
tient must be reported to the Board’s ofce by sending a copy of the
initial pleadings to the Board within thirty [twenty] days of the ling
of such action with the court. The licensee may, if desired, submit any
further documentation and/or a written explanation along with a copy
of the pleadings. Any administrative action (complaint, agreed order)
initiated against a licensee by another health licensing board in this
state or any other jurisdiction must be reported to the Board by send-
ing a copy of the correspondence from the other licensing board within
thirty days of its receipt by the licensee.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 14, 2006.
TRD-200604281
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Sherry L. Lee
Executive Director
Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 305-7700
PART 23. TEXAS REAL ESTATE
COMMISSION
CHAPTER 535. GENERAL PROVISIONS
SUBCHAPTER F. EDUCATION, EXPERIENCE,
EDUCATIONAL PROGRAMS, TIME PERIODS
AND TYPE OF LICENSE
22 TAC §535.61
The Texas Real Estate Commission (TREC) proposes an
amendment to §535.61, concerning Examinations. Section
535.61 authorizes the commission to waive the national portion
of the examination for an applicant who has passed a compara-
ble national examination that has been certied by a nationally
recognized real estate regulator association. The amendment
to §535.61 would clarify that the waiver would only apply to an
applicant who has a current license equivalent to the license
being applied for.
Loretta R. DeHay, general counsel, has determined that for the
rst ve-year period the section is in effect there will be no scal
implications for the state as a result of enforcing or administering
the section. There are no anticipated scal implications for units
of local government. There is no anticipated impact on small
businesses, micro businesses or local or state employment as a
result of implementing the section as proposed.
Ms. DeHay also has determined that for each year of the rst ve
years the section as proposed is in effect the public benet antic-
ipated as a result of enforcing the section will be acceptance of
national test results from other states with comparable examina-
tions and facile implementation of on-line renewal requirements.
There is no anticipated economic cost to persons who are re-
quired to comply with the proposed section.
Comments on the proposal may be submitted to Loretta R. De-
Hay, General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.
The amendments are proposed under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commission
to make and enforce all rules and regulations necessary for the
performance of its duties and to establish standards of conduct
and ethics for its licensees in keeping with the purposed and
intent of the Act to insure compliance with the provisions of the
Act.
The statute affected by this proposal is Texas Occupations Code,
Chapter 1101. No other statute, code or article is affected by the
proposed amendments.
§535.61. Examinations.
(a) - (f) (No change.)
(g) The commission may waive the national portion of the ex-
amination of an applicant for a broker or salesperson license if the ap-
plicant maintains a license equivalent to the license being applied for
and has passed a comparable national examination accredited or certi-
ed by a nationally recognized real estate regulator association.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Real Estate Commission
Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 465-3900
TITLE 30. ENVIRONMENTAL QUALITY
PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
CHAPTER 116. CONTROL OF AIR
POLLUTION BY PERMITS FOR NEW
CONSTRUCTION OR MODIFICATION
SUBCHAPTER M. BEST AVAILABLE
RETROFIT TECHNOLOGY (BART)
30 TAC §§116.1500, 116.1510, 116.1520, 116.1530, 116.1540
The Texas Commission on Environmental Quality (TCEQ or
commission) proposes new §§116.1500, 116.1510, 116.1520,
116.1530, and 116.1540.
The proposed new sections will be submitted to the United
States Environmental Protection Agency (EPA) as revisions to
the state implementation plan (SIP).
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES
The Federal Clean Air Act (FCAA), §169A, Visibility Protection
for Federal Class I Areas, and §169B, Visibility (42 United States
Code (USC), §7491 and §7492), require the EPA to adopt regu-
lations to address visibility impairment at federal Class I areas
due to regional haze. Class I areas are federally designated
parks and scenic areas of national importance. There are 156
Class I areas in the United States, including national and inter-
national parks and wilderness areas. Regional haze is caused
by the emission of air pollutants from numerous sources located
over a wide geographic area. The EPA promulgated regulations
to address these statutory requirements in 40 Code of Federal
Regulations (CFR) Part 51, Subpart P, Protection of Visibility, on
July 1, 1999 (64 FR 35763), and promulgated amendments to
Subpart P and a new Appendix Y, Guidelines for BART Determi-
nations Under the Regional Haze Rule, to Part 51 on July 6, 2005
(70 FR 39156). The FCAA and implementing regulations require
states to submit SIPs to address visibility impairment caused by
regional haze and include guidelines for determining best avail-
able retrot technology (BART). As part of the SIP, states must
identify BART-eligible sources. BART-eligible sources belong to
one of 26 named source categories, have the potential to emit
250 tons per year or more of a visibility-impairing pollutant (ni-
trogen oxides (NO
x
), sulfur dioxide (SO
2
), and particulate matter
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(PM)), and were built or reconstructed between August 7, 1962,
and August 7, 1977. These sources must be evaluated to deter-
mine whether they cause or contribute to visibility impairment at
any Class I area. BART-eligible sources that cause or contribute
to visibility impairment at any Class I area are subject to BART
and owners or operators must conduct a technology evaluation
to determine the appropriate level of BART controls. BART is to
be determined on a case-by-case basis for each source based
on the technology available, the costs of compliance, the en-
ergy and non-air quality environmental impacts of controls, any
existing pollution control technology used by the source, the re-
maining useful life of the source, and the degree of visibility im-
provement that would result from the use of the technology.
The proposed rules would revise Chapter 116 to ensure that
owners or operators of sources that are subject to BART require-
ments perform a BART engineering evaluation to determine the
appropriate level of BART, and subsequently implement any re-
quired BART controls. The proposed rules also provide mecha-
nisms for BART-eligible sources to demonstrate that they do not
signicantly impact visibility in Class I areas and are therefore
not subject to BART control requirements.
The TCEQ is required to submit a Regional Haze SIP to the EPA
no later than December 17, 2007. In order to develop this SIP in
a timely manner, the TCEQ must receive the BART engineering
analyses (or BART exemption modeling) from each BART-eligi-
ble source no later than April 30, 2007. A corresponding dead-
line is proposed in the rules.
SECTION BY SECTION DISCUSSION
§116.1500. Denitions.
The commission proposes new §116.1500, which contains def-
initions relevant to the proposed rules. The terms dened in-
clude BART-eligible source and visibility-impairing air pollutant.
The proposed denition of BART-eligible source is similar to the
functional denition of this term under 40 CFR §51.301, Deni-
tions, except that the proposed denition refers only to visibil-
ity-impairing pollutants, instead of all pollutants. The reference
to visibility-impairing pollutants should minimize confusion as to
what pollutants are relevant to BART applicability. The term "vis-





, and PM, which are the principal species emitted from Texas
sources that are believed to inuence visibility. Note that partic-
ulate matter with an aerodynamic diameter less than or equal to
a nominal 10 micrometers (PM
10
) may be used as the indicator
for PM when assessing BART eligibility. The commission has
not proposed to include volatile organic compounds (VOCs) or
ammonia as visibility-impairing air pollutants. The commission’s
initial research suggests that VOCs are not a signicant contrib-
utor to visibility impairment at Class I areas that are impacted by
Texas facilities. In addition, the commission has not proposed to
include ammonia because existing background levels in Texas
would make visibility improvements from ammonia source re-
ductions only marginally effective, and the EPA has indicated
that inclusion of ammonia as an evaluated BART pollutant is not
expected. However, this determination is not nal and the com-
mission is interested in comments or data relating to the possi-
ble inclusion of VOCs and/or ammonia as visibility-impairing air
pollutants. For terms not dened in this section, the denitions
contained in 40 CFR §51.301 apply.
§116.1510. Applicability and Exemption Requirements.
The commission proposes new §116.1510 to specify which facil-
ities would be subject to the proposed rules and identify certain
exemptions which may apply. The proposed rules only apply to
BART-eligible sources as dened in §116.1500.
Under proposed §116.1510(b), the owner or operator of a BART-
eligible source may elect to use modeling to demonstrate that the
source does not cause or contribute to visibility impairment at
any Class I areas. If the owner or operator successfully demon-
strates that the source does not cause or contribute to visibility
impairment, the source would not be subject to the requirements
of §116.1520, Best Available Retrot Technology (BART) Analy-
sis, and §116.1530, Best Available Retrot Technology (BART)
Control Implementation. Owners or operators who seek to claim
this exemption must submit the exemption modeling to the com-
mission’s Air Permits Division no later than April 30, 2007, under
seal of a professional engineer licensed in the State of Texas.
BART exemption modeling and modeling conducted as part of
the BART analysis must conform to a commission-approved
model and associated guidelines. The commission is consider-
ing the approval of California Puff Model (CALPUFF) modeling
and the Central Regional Air Planning Association’s CENRAP
BART Modeling Guidelines. The commission is seeking com-
ments on other appropriate modeling approaches for BART.
Persons seeking guidance about the CENRAP BART Modeling
Guidelines and other aspects of the BART modeling process
should contact the commission’s Air Permits Division.
The commission is proposing a 0.5 deciview threshold for deter-
mining whether a source causes or contributes to visibility im-
pairment. EPA guidance indicates that 0.5 deciview is the upper
limit that states should use for determining whether a source con-
tributes to visibility impairment. Factors that may inuence the
selection of this threshold are the number of emission sources
affecting Class I areas and the magnitude of emissions from the
individual sources. As additional information is gathered about
emissions from BART-eligible sources in Texas and how those
emissions relate to visibility in Class I areas, it is possible that
a lower threshold of visibility impairment may be necessary. A
lower threshold could include the application of different visibility
impairment thresholds for each individual Class I area. The com-
mission invites comment on the proposed 0.5 deciview thresh-
old, as well as any alternative strategy.
The commission is proposing several exemptions under
§116.1510(c). These exemptions are based on examples that
the EPA developed for 40 CFR Part 51, Appendix Y. There are
two "model plant" exemptions proposed as §116.1510(c)(1) and
(2), respectively. The EPA concluded that sources meeting the
stated criteria for emissions and distance from Class I areas are
unlikely to have a signicant effect on visibility. The exemptions





, such that the owner or operator of the source would still be
required to perform the BART engineering analysis and imple-
ment any applicable BART controls for other visibility-impairing
pollutants (such as PM).
The exemption proposed under §116.1510(c)(3) is based on de
minimis emission totals which EPA determined would be un-
likely to contribute to regional haze. As is the case with the pro-
posed exemptions in §116.1510(c)(1) and (2), the exemption in
§116.1510(c)(3) is pollutant specic. For example, a source may





to BART requirements for PM. A source claiming this exemption
could also be exempted from BART requirements for PM
10
while
remaining subject to BART for other visibility-impairing air pollu-
tants.
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Owners or operators claiming exemption under §116.1510(c) are
required to maintain records to demonstrate compliance with the
exemption criteria, and shall make such records available to the
commission or any local air pollution control agency with juris-
diction upon request.
The commission is proposing §116.1510(d) to provide that elec-
tric generating units (EGUs) that are participating in the Clean
Air Interstate Rule (CAIR) cap and trade program may avoid a





The EPA has determined that CAIR provides greater reason-
able progress than BART and has correspondingly allowed the
use of CAIR as an acceptable substitute for the application of





so BART-eligible EGUs would remain subject to BART require-
ments for PM.
§116.1520. Best Available Retrot Technology (BART) Analysis.
The commission proposes new §116.1520, which contains re-
quirements for the BART engineering analysis. BART-eligible
sources that are not exempted under §116.1510(b) or (c) are
required to develop a BART engineering analysis to determine
BART for that source. The analysis shall be conducted accord-
ing to the procedures established in 40 CFR Part 51, Appendix Y,
Guidelines for BART Determinations Under the Regional Haze
Rule, Section IV, The Bart Determination: Analysis of BART Op-
tions. The BART analysis must include an evaluation of all tech-
nically feasible retrot technologies in accordance with the ve
factors stated in FCAA, §169A(g)(2) (42 USC, §7491). The fac-
tors to be considered in the BART analysis are: an analysis of
the cost of compliance, the energy and non-air quality environ-
mental impacts, the degree of visibility improvement in affected
Class I areas resulting from the use of the control technology,
the remaining useful life of the source, and any existing control
technology present at the source. Based on these statutory fac-
tors, the owner or operator must select and identify one of the
emission control alternatives as the prospective BART control
strategy for the source.
Proposed §116.1520(b) would require the owner or operator to
specify short-term (hourly) and long-term (annual) emission lim-
its associated with the selected BART control strategy. This in-
formation is necessary for the commission to develop the re-
quired Regional Haze SIP.
Proposed §116.1520(c) would establish a deadline of April 30,
2007, for submission of the BART analysis. This deadline is nec-
essary to provide the commission with sufcient time to review
the BART analyses and compile BART emission reductions to
develop the required Regional Haze SIP by the December 17,
2007, deadline.
§116.1530. Best Available Retrot Technology (BART) Control
Implementation.
The commission proposes new §116.1530, which contains re-
quirements and deadlines associated with the implementation
of any required BART controls. Proposed §116.1530(a) estab-
lishes the deadline for any required BART controls to be imple-
mented. Federal regulations specify that BART controls must
be in place no later than ve years after the EPA approves a
state’s Regional Haze SIP. Given that the commission is required
to submit the Regional Haze SIP to EPA by December 17, 2007,
and the EPA will require some time to review the SIP, it is likely
that the BART control deadline will occur during or after the year
2013. Many factors inuence the schedule of the development
and approval of the Regional Haze SIP and it would be difcult
to estimate a more precise deadline. Proposed §116.1530(a)
also contains a requirement for owners or operators to establish
procedures to ensure that BART-required control equipment is
properly and continuously operated and maintained.
Proposed §116.1530(b) is intended to ensure that owners or op-
erators subject to BART obtain any necessary authorization for
new control equipment and establish enforceable mechanisms
to ensure ongoing compliance with BART. The proposed rule re-
quires that each owner or operator of a BART-eligible source
apply for a permit, permit amendment, permit alteration, appli-
cable standard permit, or other enforceable mechanism to es-
tablish BART emission limitations. If a BART-eligible facility sat-
ises BART requirements using existing controls, and there are
no changes in quantity or character of emissions, then no permit
action is required as long as the existing emissions have enforce-
able limits in a permit, standard permit, or other type of autho-
rization.
§116.1540. Exemption from Best Available Retrot Technology
(BART) Control Implementation.
Proposed new §116.1540 provides a case-specic mechanism
for BART-eligible sources to request an exemption from BART
control requirements. In order to obtain exemption under this
section, the owner or operator seeking exemption must rst ob-
tain initial approval from the commission, then obtain nal ap-
proval from the EPA. Although this exemption may be used to
avoid the otherwise-required installation of BART controls, this
exemption does not negate the requirement to perform the BART
analysis required under proposed §116.1520, or the requirement
to submit the analysis no later than April 30, 2007.
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT
Nina Chamness, Analyst, Strategic Planning and Assessment
Section, has determined that, for the rst ve-year period the
proposed rules are in effect, no signicant scal implications are
anticipated for the agency. The agency will be required to re-
view modeling and engineering analyses to verify that they meet
federal guidelines and are technically correct. Staff anticipates
that these reviews can be done with existing resources. Admin-
istration or enforcement of the proposed rules may have scal
implications, some of which may be signicant, for other units of
state or local governments owning or operating facilities that may
require BART to control emissions. Fiscal implications would de-
pend on the results of exemption modeling assessments and en-
gineering analysis as well as the determination of whether con-
trols would be required.
The FCAA requires states to submit SIPs to address visibility im-
pairment caused by regional haze in the 156 federally protected
parks and wilderness areas. As part of their SIPs, states must
identify the BART-eligible sources within their boundaries and
provide guidelines for determining BART to ensure certain older
pollution sources use appropriate technology to control emis-
sions that cause or contribute to impaired visibility in designated
national parks and landmarks.
The EPA has named 26 general types of sources that could be
affected by the proposed rules. These types of sources include
chemical plants, fossil fuel-red EGUs, reneries, portland ce-
ment plants, lime plants, large boilers, carbon black plants, cer-
tain types of smelters, kraft pulp mills, iron mills, steel mills, ber
glass processing plants, and charcoal production facilities. The
proposed rules would apply to sources that have the potential
to emit 250 tons or more per year of visibility-impairing air pollu-
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tants and were built or reconstructed between August 7, 1962,
and August 7, 1977. The proposed rules dene visibility-impair-





Texas has BART-eligible sources scattered throughout the state.
Local governments that own or operate facilities classied as
BART-eligible sources may need to perform case-specic emis-
sions modeling to claim exemptions from the proposed rules.
Entities that are not eligible to meet any exemptions will be
required to prepare and submit a BART engineering analysis.
They may also be required to install BART emission controls
at a later date, in the year 2013 or later, if it is determined that
additional controls are needed.
A recent survey conducted by the agency indicates that there
may be as many as 127 BART-eligible sources in Texas. Ac-
cording to survey results, there are less than 15 BART-eligible
sources in Texas that are owned or operated by local govern-
ments. Local governments subject to the proposed rules may
be required to pay as much as $5,000 to $20,000 for exemp-
tion modeling. An engineering analysis, if required, may cost af-
fected local governments as much as $10,000 to $40,000. The
costs of the exemption modeling and BART engineering analy-
sis would vary greatly depending on a number of factors, which
include the complexity of the source, the size of a facility, and
the proximity of the source to protected national parks and land-
marks. Costs of implementing BART controls depend on the
type of control required and are estimated by EPA to range from






PUBLIC BENEFITS AND COSTS
Ms. Chamness also determined that for each year of the rst
ve years the proposed rules are in effect, the public benet an-
ticipated from the changes seen in the proposed rules will be
compliance with federal regulations and, over the long term, im-
proved visibility, cleaner air, and a healthier and safer environ-
ment.
A recent survey conducted by the agency indicates that there
may be as many as 127 BART-eligible sources in Texas. There
may be as many as 112 of these sources that are owned or
operated by large businesses. Large businesses may pay as
much as $5,000 to $20,000 for exemption modeling. An en-
gineering analysis, if required, may cost large businesses as
much as $10,000 to $40,000. The costs of the exemption model-
ing and BART engineering analysis would vary greatly depend-
ing on a number of factors, which include the complexity of the
source, the size of a facility, and the proximity of the source to
protected national parks and landmarks. Costs of implementing
BART controls depend on the type of control required and are
estimated by the EPA to range from a low of $1,000 to a high of




, or PM controlled.
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT
No adverse scal implications are anticipated for small or mi-
cro-businesses. None of the potential BART-eligible sources
in Texas are known to be owned or operated by a small or mi-
cro-business. If a small or micro-business does become subject
to the proposed rules, it would incur the same costs as those in-
curred by local governments or large businesses.
LOCAL EMPLOYMENT IMPACT STATEMENT
The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the rst ve years that the
proposed rules are in effect.
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the proposed rulemaking in light of
the regulatory impact analysis requirements of Texas Govern-
ment Code, §2001.0225, and determined that the proposed rule-
making meets the denition of a "major environmental rule" as
dened in that statute. A "major environmental rule" means a
rule, the specic intent of which is to protect the environment
or reduce risks to human health from environmental exposure,
and that may adversely affect in a material way the economy, a
sector of the economy, productivity, competition, jobs, the envi-
ronment, or the public health and safety of the state or a sector
of the state. The proposed rulemaking does not, however, meet
any of the four applicability criteria for requiring a regulatory im-
pact analysis for a major environmental rule, which are listed in
Texas Government Code, §2001.0225(a). Texas Government
Code, §2001.0225, applies only to a major environmental rule,
the result of which is to: 1) exceed a standard set by federal law,
unless the rule is specically required by state law; 2) exceed an
express requirement of state law, unless the rule is specically
required by federal law; 3) exceed a requirement of a delega-
tion agreement or contract between the state and an agency or
representative of the federal government to implement a state
and federal program; or 4) adopt a rule solely under the general
powers of the agency instead of under a specic state law.





, and PM that cause or contribute to visibility
impairment in any Class I area. The proposed new §§116.1500,
116.1510, 116.1520, 116.1530, and 116.1540 would ensure that
owners or operators of sources that are subject to BART require-
ments perform a BART engineering evaluation to determine
the appropriate level of BART, and subsequently implement
any required BART controls. The proposal incorporates by
reference the EPA’s Guidelines for BART Determinations Under
the Regional Haze Rule (40 CFR Part 51, Appendix Y). The
proposed rules also provide mechanisms for BART-eligible
sources to demonstrate that they do not signicantly impact
visibility in Class I areas and are therefore not subject to BART
control requirements. This strategy is intended to address visi-
bility impairment at federally designated parks and scenic areas
of national importance (Class I areas) and thus the intent of the
proposed rules is protection and improvement of the aesthetic
environment in these areas. Furthermore, the commission nds
that the revisions to Chapter 116 proposed in this rulemaking
could adversely affect in a material way the economy, productiv-
ity, competition, jobs, the environment, or the public health and
safety of the state or a sector of the state. Under the proposed
new sections, BART-eligible sources are those sources that
belong to one of 26 named source categories, have the potential





, and PM), and were built or reconstructed
between August 7, 1962, and August 7, 1977. The commission
has determined that approximately 127 sources may be BART
eligible. Sources determined to be subject to BART through the
engineering analysis of Appendix Y must install and operate
BART controls for the source ve years after the EPA approves
the state’s Regional Haze SIP. The commission anticipates
that a fraction of these BART-eligible sources will actually be
required to install BART controls, and it is not yet known what
BART will be for each source. Some sources will model out of
the requirement to determine and ultimately install BART; and
EGUs may use CAIR as a substitute for BART. The exact cost
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of the BART controls for each unit cannot be predicted, but
signicant costs to comply with the control requirements may be
expected from at least some units, which could in turn adversely
affect a sector of the economy. The EPA has estimated costs





Given the potential for signicant costs, the commission has
made the determination that this rulemaking meets the denition
of a "major environmental rule."
Nevertheless, the proposed new sections to Chapter 116 are not
subject to the regulatory analysis provisions of Texas Govern-
ment Code, §2001.0225(b), because the proposed rules do not
meet any of the four applicability requirements in subsection (a)
of that section. Specically, the BART requirements in Chapter
116 were developed to be included in the Regional Haze SIP that
will be submitted to the EPA as required under FCAA, 42 USC,
§7491 and §7492, and therefore meet a federal requirement.
FCAA, 42 USC, §7491, requires each SIP to include a require-
ment that each BART-eligible source that is reasonably antici-
pated to cause or contribute to visibility impairment in any Class
I area to procure, install, and operate BART controls. BART is to
be determined according to the ve factors listed in §7491(g)(2).
FCAA, §7492 requires that any regulations promulgated by the
EPA pursuant to §7491 require states to revise their SIPs under
FCAA, 42 USC, §7410 to include a regional haze plan that in-
cludes BART for certain sources.
The requirement to provide a scal analysis of proposed regula-
tions in the Texas Government Code was amended by Senate
Bill (SB) 633 during the 75th Legislature, 1997. The intent of SB
633 was to require agencies to conduct a regulatory impact anal-
ysis of extraordinary rules. These are identied in the statutory
language as major environmental rules that will have a material
adverse impact and will exceed a requirement of state law, fed-
eral law, or a delegated federal program, or are adopted solely
under the general powers of the agency. With the understanding
that this requirement would seldom apply, the commission pro-
vided a cost estimate for SB 633 that concluded "based on an
assessment of rules adopted by the agency in the past, it is not
anticipated that the bill will have signicant scal implications for
the agency due to its limited application." The commission also
noted that the number of rules that would require assessment
under the provisions of the bill was not large. This conclusion
was based, in part, on the criteria set forth in the bill that ex-
empted proposed rules from the full analysis unless the rule was
a major environmental rule that exceeds a federal law.
The FCAA does not always require specic programs, methods,
or reductions in order to meet emission standards or visibility
goals and reasonable progress of those goals; thus, states must
develop programs and strategies to help ensure that those stan-
dards and goals for new and existing sources are met. The same
is true for visibility protection. Because of the ongoing need to
address nonattainment issues, and to meet the requirements of
42 USC, §7410, the commission routinely proposes and adopts
SIP rules. As discussed earlier in this preamble, states must
also revise their SIPs under §7410 to incorporate a plan for vis-
ibility protection, including requirements for BART. The legisla-
ture is presumed to understand this federal scheme. If each rule
proposed for inclusion in the SIP was considered to be a major
environmental rule that exceeds federal law, then every SIP rule
would require the full regulatory impact analysis contemplated
by SB 633. This conclusion is inconsistent with the conclusions
reached by the commission in its cost estimate and by the Leg-
islative Budget Board (LBB) in its scal notes. Since the legis-
lature is presumed to understand the scal impacts of the bills it
passes, and that presumption is based on information provided
by state agencies and the LBB, the commission believes that the
intent of SB 633 was only to require the full regulatory impact
analysis for rules that are extraordinary in nature. While the SIP
rules will have a broad impact, that impact is no greater than is
necessary or appropriate to meet the requirements of the FCAA.
For these reasons, rules adopted for inclusion in the SIP fall un-
der the exception in Texas Government Code, §2001.0225(a),
because they are required by federal law.
The commission has consistently applied this construction to its
rules since this statute was enacted in 1997. Since that time,
the legislature has revised the Texas Government Code, but
left this provision substantially unamended. It is presumed that
"when an agency interpretation is in effect at the time the legisla-
ture amends the laws without making substantial change in the
statute, the legislature is deemed to have accepted the agency’s
interpretation." Central Power & Light Co. v. Sharp, 919 S.W.2d
485, 489 (Tex. App. Austin 1995), writ denied with per curiam
opinion respecting another issue, 960 S.W.2d 617 (Tex. 1997);
Bullock v. Marathon Oil Co., 798 S.W.2d 353, 357 (Tex. App.
Austin 1990, no writ); Cf. Humble Oil & Rening Co. v. Calvert,
414 S.W.2d 172 (Tex. 1967); Dudney v. State Farm Mut. Auto
Ins. Co., 9 S.W.3d 884, 893 (Tex. App. Austin 2000); South-
western Life Ins. Co. v. Montemayor, 24 S.W.3d 581 (Tex. App.
Austin 2000, pet. denied); and Coastal Indust. Water Auth. v.
Trinity Portland Cement Div., 563 S.W.2d 916 (Tex. 1978).
The commission’s interpretation of the regulatory impact anal-
ysis requirements is also supported by a change made to the
Texas Administrative Procedure Act (APA) by the legislature in
1999. In an attempt to limit the number of rule challenges based
upon APA requirements, the legislature claried that state agen-
cies are required to meet these sections of the APA against the
standard of "substantial compliance." The legislature specically
identied Texas Government Code, §2001.0225, as falling under
this standard. The commission has substantially complied with
the requirements of Texas Government Code, §2001.0225.
The specic intent of the proposed rulemaking is to adopt BART
rules and incorporate by reference the federal BART determina-
tion guidelines, with the objective to reduce visibility impairment
in federal Class I areas. There is no contract or delegation
agreement that covers the topic that is the subject of this action.
Therefore, the proposed rulemaking does not exceed a standard
set by federal law, exceed an express requirement of state law,
or exceed a requirement of a delegation agreement. Finally, this
rulemaking action was not developed solely under the general
powers of the agency, but is authorized by specic sections
of Texas Health and Safety Code (THSC), Chapter 382 (also
known as the Texas Clean Air Act (TCAA)), and the Texas Water
Code (TWC), which are cited in the STATUTORY AUTHORITY
section of this preamble, including THSC, §§382.012, 382.017,
and 382.051. Therefore, this rulemaking action is not subject to
the regulatory analysis provisions of Texas Government Code,
§2001.0225(b), because although the proposed rulemaking
meets the denition of a "major environmental rule," it does not
meet any of the four applicability requirements.
The commission invites public comment on the draft regulatory
impact analysis determination during the public comment period.
TAKINGS IMPACT ASSESSMENT
The commission evaluated these proposed rules and performed
an assessment of whether Texas Government Code, Chapter
2007 is applicable. The commission’s assessment indicates that
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Texas Government Code, Chapter 2007 does not apply to this
proposed rulemaking because this is an action that is reasonably
taken to fulll an obligation mandated by federal law, which is ex-
empt under Texas Government Code, §2007.003(b)(4). Specif-
ically, the new sections of Chapter 116 require that BART-eligi-
ble sources determine whether they are subject to BART con-
trols. Those sources that are subject to BART must perform a
BART engineering evaluation to determine the appropriate level
of BART, and subsequently implement any required BART con-
trols. FCAA, 42 USC, §7491, requires each state to submit a
Regional Haze SIP to address visibility in federal Class 1 areas.
The FCAA further mandates that the SIP require each BART-eli-
gible source that is reasonably anticipated to cause or contribute
to visibility impairment in any Class 1 area to procure, install, and
operate BART. BART is to be determined according to the ve
federally established factors, listed in 42 USC, §7491(g)(2).
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission determined that this rulemaking action relates
to an action or actions subject to the Texas Coastal Management
Program (CMP) in accordance with the Coastal Coordination Act
of 1991, as amended (Texas Natural Resources Code, §§33.201
et seq.), and the commission rules in 30 TAC Chapter 281, Sub-
chapter B, concerning Consistency with the CMP. As required by
§281.45(a)(3) and 31 TAC §505.11(b)(2), relating to Actions and
Rules Subject to the Coastal Management Program, commis-
sion rules governing air pollutant emissions must be consistent
with the applicable goals and policies of the CMP. The commis-
sion reviewed this action for consistency with the CMP goals and
policies in accordance with the rules of the Coastal Coordination
Council and determined that the action is consistent with the ap-
plicable CMP goals and policies.
The CMP goal applicable to this rulemaking action is the goal
to protect, preserve, and enhance the diversity, quality, quan-
tity, functions, and values of coastal natural resource areas (31
TAC §501.12(l)). The proposed rules are intended to implement
a federally required program to apply BART emission controls
to certain sources of visibility-impairing air pollutants. The pro-
posed changes would tend to reduce undesirable haze at federal
Class I areas. Certain aspects of this rulemaking are intended
to protect the environment or reduce risks to human health from
environmental exposure. The CMP policy applicable to this rule-
making action is the policy that commission rules comply with
federal regulations in 40 CFR, to protect and enhance air quality
in the coastal areas (31 TAC §501.14(q)). This rulemaking action
complies with 40 CFR Part 51, Requirements for Preparation,
Adoption, and Submittal of Implementation Plans. Therefore, in
accordance with 31 TAC §505.22(e), the commission afrms that
this rulemaking action is consistent with CMP goals and policies.
The commission solicits comments on the consistency of the pro-
posed rulemaking with the CMP during the public comment pe-
riod.
EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMITS PROGRAM
Owners and operators subject to the Federal Operating Permit
Program must, consistent with the revision process in 30 TAC
Chapter 122, Federal Operating Permits Program, revise their
operating permits to include the applicable BART control require-
ments or emission limits for each source.
ANNOUNCEMENT OF HEARING
A public hearing on this proposal will be held in Austin on
September 18, 2006, at 2:00 p.m. at the Texas Commission on
Environmental Quality complex located at 12100 Park 35 Circle
in Building E, Room 201S. The hearing will be structured for
the receipt of oral or written comments by interested persons.
Individuals may present oral statements when called upon in
order of registration. There will be no open discussion during
the hearing; however, an agency staff member will be available
to discuss the proposal 30 minutes prior to the hearing.
Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact
Lola Brown, Ofce of Legal Services, at (512) 239-0348. Re-
quests should be made as far in advance as possible.
SUBMITTAL OF COMMENTS
Written comments may be submitted to Lola Brown, MC 205,
Ofce of Legal Services, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed
to (512) 239-4808. Electronic comments may be submitted at
http://www5.tceq.state.tx.us/rules/ecomments/. All comments
should reference Rule Project Number 2006-022-116-EN. The
comment period closes September 25, 2006. For further infor-
mation, please contact Margaret Earnest, Air Quality Planning
and Implementation Division, (512) 239-4581.
STATUTORY AUTHORITY
These new sections are proposed under TWC, §5.103, con-
cerning Rules, and §5.105, concerning General Policy, which
authorize the commission to adopt rules necessary to carry
out its powers and duties under the TWC and other laws of
the state. The new sections are also proposed under THSC,
§382.002, concerning Policy and Purpose, which establishes
the commission’s purpose to safeguard the state’s air resources,
consistent with the protection of public health, general welfare,
and physical property, including the esthetic enjoyment of air
resources by the public and maintenance of adequate visibility;
§382.011, concerning General Powers and Duties, which autho-
rizes the commission to establish and control the level of quality
to be maintained in the state’s air; §382.012, concerning State
Air Control Plan, which authorizes the commission to prepare
and develop a comprehensive plan for the control of the state’s
air; §382.017, concerning Rules, which authorizes the commis-
sion to adopt rules consistent with the policy and purpose of
the TCAA; and §382.051, concerning Permitting Authority of
Commission; Rules, which authorizes the commission to issue
permits to construct new facilities or modify existing facilities that
may emit air contaminants, or to operate a federal source, and
to adopt rules as necessary to comply with changes in federal
law or regulations applicable to permits issued under the TCAA.
The proposed new sections implement TWC, §5.103 and
§5.105; and THSC, §§382.002, 382.011, 382.012, 382.017, and
382.051.
§116.1500. Denitions.
The following terms, when used in this subchapter, have the following
meanings unless the context clearly indicates otherwise. For terms not
dened in this section, the denitions contained in 40 Code of Federal
Regulations (CFR) §51.301, as effective September 6, 2005, are incor-
porated by reference.
(1) Best available retrot technology (BART)-eligible
source--Any of the following stationary sources of air pollutants,
including any reconstructed source, that was not in operation prior to
August 7, 1962, and was in existence on August 7, 1977, and has the
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potential to emit 250 tons per year (including fugitive emissions, to
the extent quantiable) of any visibility-impairing air pollutant:
(A) fossil fuel-red steam electric plants of more than
250 million British thermal units (BTU) per hour heat input;
(B) coal-cleaning plants (thermal dryers);
(C) kraft pulp mills;
(D) portland cement plants;
(E) primary zinc smelters;
(F) iron and steel mill plants;
(G) primary aluminum ore reduction plants;
(H) primary copper smelters;
(I) municipal incinerators capable of charging more
than 250 tons of refuse per day;
(J) hydrouoric, sulfuric, and nitric acid plants;
(K) petroleum reneries;
(L) lime plants;
(M) phosphate rock processing plants;
(N) coke oven batteries;
(O) sulfur recovery plants;
(P) carbon black plants (furnace process);
(Q) primary lead smelters;
(R) fuel conversion plants;
(S) sintering plants;
(T) secondary metal production facilities;
(U) chemical process plants;
(V) fossil fuel-red boilers of more than 250 million
BTUs per hour heat input;
(W) petroleum storage and transfer facilities with ca-
pacity exceeding 300,000 barrels;
(X) taconite ore processing facilities;
(Y) glass ber processing plants; and
(Z) charcoal production facilities.
(2) Visibility-impairing air pollutant--Any of the follow-
ing: nitrogen oxides, sulfur dioxide, or particulate matter.
§116.1510. Applicability and Exemption Requirements.
(a) The requirements of this subchapter apply to best available
retrot technology (BART)-eligible sources as dened in §116.1500 of
this title (relating to Denitions).
(b) The owner or operator of a BART-eligible source may
demonstrate, using a model and modeling guidelines approved by the
commission, that the source does not cause or contribute to visibility
impairment at a Class I area. A BART-eligible source that does not
cause or contribute to visibility impairment at any Class I area is not
subject to the requirements of §116.1520 or §116.1530 of this title
(relating to Best Available Retrot Technology (BART) Analysis and
Best Available Retrot Technology (BART) Control Implementation).
A source is considered to cause or contribute to visibility impairment
if it causes a visibility impairment of greater than 0.5 deciviews at any
Class I area. The modeling demonstration must be submitted under
seal of a Texas licensed professional engineer and must be received by
the commission’s Air Permits Division no later than April 30, 2007.
(c) The following BART-eligible sources are not subject to
the requirements of §116.1520 or §116.1530 of this title for the indi-
cated pollutant(s). Owners or operators claiming exemption under this
subsection shall maintain records sufcient to demonstrate compliance
with the exemption criteria, and shall make such records available upon
request of personnel from the commission or any local air pollution
control agency having jurisdiction.
(1) Any BART-eligible source that has the potential to emit





) and that is located more than 50 kilometers from





(2) Any BART-eligible source that has the potential to emit




and that is lo-






(3) Any BART-eligible source that has the potential to emit
less than 40 tons per year of NO
x
or 40 tons per year of SO
2
is not sub-




, respectively. Any BART-eligible source
that has the potential to emit less than 15 tons per year of particulate
matter with an aerodynamic diameter less than or equal to a nominal
10 micrometers (PM
10
) is not subject to BART for PM
10
.
(d) BART-eligible electric generating units participating in the
Clean Air Interstate Rule Trading Program are not subject to the re-





§116.1520. Best Available Retrot Technology (BART) Analysis.
(a) Except as provided under §116.1510(b), (c), or (d) of this
title (relating to Applicability and Exemption Requirements), each best
available retrot technology (BART)-eligible source shall conduct an
analysis of emissions control alternatives for all visibility-impairing
pollutants. This analysis must include the identication of all avail-
able, technically feasible retrot technologies, and for each technology
identied, an analysis of the cost of compliance, the energy and non-air
quality environmental impacts, the degree of visibility improvement in
affected Class I areas resulting from the use of the control technology,
the remaining useful life of the source, and any existing control technol-
ogy present at the source. Based on this analysis, the owner or opera-
tor shall identify an emission control strategy as the prospective BART
control strategy for the source. The determination of BART must be
made according to 40 Code of Federal Regulations Part 51, Appendix
Y, as effective September 6, 2005.
(b) As part of the BART analysis required in subsection (a) of
this section, the owner or operator shall include detailed information
documenting the projected hourly and annual emission limits for the
selected BART control strategy.
(c) The owner or operator of each BART-eligible source shall
submit a completed BART analysis to the commission’s Air Permits
Division under seal of a Texas licensed professional engineer. The
completed BART analysis must be received by the commission’s Air
Permits Division no later than April 30, 2007.
§116.1530. Best Available Retrot Technology (BART) Control Im-
plementation.
(a) Each owner or operator of a best available retrot technol-
ogy (BART)-eligible source shall install and operate BART-required
control equipment no later than ve years after the United States Envi-
ronmental Protection Agency has approved a Regional Haze State Im-
plementation Plan for the State of Texas. Each owner or operator shall
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maintain the BART-required control equipment and establish proce-
dures to ensure such equipment is properly and continuously operated
and maintained.
(b) Prior to any installation of BART-required control equip-
ment, each owner or operator of a BART-eligible source shall apply
for a permit, permit amendment, permit alteration, applicable standard
permit, or other enforceable mechanism under this chapter to establish
emission limitations and codify the implementation of BART.
§116.1540. Exemption from Best Available Retrot Technology
(BART) Control Implementation.
The owner or operator of any best available retrot technology
(BART)-eligible source may apply for an exemption from the re-
quirement to install, operate, and maintain BART-required control
equipment, pursuant to the provisions of 40 Code of Federal Regu-
lations §51.303. Any exemption request under this section requires
initial approval from the executive director and nal approval from the
administrator of the United States Environmental Protection Agency
(EPA). Exemption requests submitted to the EPA must be accompanied
by written concurrence from the executive director.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 11, 2006.
TRD-200604224
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 239-5017
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS
PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY
CHAPTER 35. PRIVATE SECURITY
SUBCHAPTER D. SUMMARY SUSPENSION
37 TAC §35.52
The Texas Department of Public Safety proposes new §35.52
concerning Summary Action Following Convictions. Adoption
of the new section is necessary in order to clarify the Board’s
authority to act summarily when notied of a conviction.
Oscar Ybarra, Chief of Finance, has determined that for each
year of the rst ve-year period the new rule is in effect there will
be no scal implications for state or local government, or local
economies.
Mr. Ybarra also has determined that for each year of the rst
ve-year period the new rule is in effect the public benet antic-
ipated as a result of enforcing the new rule will be greater clar-
ity and consistency in the Bureau’s procedures related to sum-
mary suspensions and denials. There are no anticipated ad-
verse economic costs to individuals, small businesses, or mi-
cro-businesses.
Written comments on the new section may be submitted to Cliff
Grumbles, Manager, Regulatory Licensing Service-Private Se-
curity Bureau, P.O. Box 4143, MSC-0242, Austin, Texas 78765-
0242, (512) 424-7711.
The new section is proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the de-
partment’s work; and Texas Occupations Code, §1702.061(b),
which authorizes the department to adopt rules to administer this
chapter.
Texas Government Code, §411.004(3) and Texas Occupations
Code, §1702.061(b) are affected by this proposal.
§35.52. Summary Action Following Convictions.
(a) The provisions of §1702.364 of the Act, which empower
the Bureau to summarily deny applications or to summarily suspend li-
censes or registrations based on arrests or pending charges, also apply
to cases in which the licensee, applicant, or registrant has been con-
victed. In cases in which the Bureau discovers that a person has been
convicted of a disqualifying offense, and the Bureau has not yet sought
to summarily suspend or deny based on the underlying arrest, charge,
or indictment, the Bureau may act summarily based on the conviction,
by denying or revoking the applications, registration or license (as ap-
propriate).
(b) In cases in which the Bureau has summarily denied an ap-
plication or suspended a registration or license based on an arrest or a
pending charge, and the person is subsequently convicted, the applica-
tion will remain denied, or the registration or license will be revoked.
(c) A hearing on a summary denial or revocation based on a
conviction shall be considered a "nal" hearing under the provisions of
§1702.364(e) of the Act.
(d) Provisions (b), (c) and (d) of §1702.3615 apply to denials
or revocations under §1702.364.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604082
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 424-2135
SUBCHAPTER E. GENERAL ADMINISTRA-
TION AND EXAMINATIONS
37 TAC §35.76
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of
the Texas Department of Public Safety or in the Texas Register ofce,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Texas Department of Public Safety proposes the repeal of
§35.76, concerning Investigations by Security Department of Pri-
vate Businesses.
Repeal of the section is necessary as the statutory provision on
which it was based, and which it was intended to clarify, has
been repealed (subsection (e) of §1702.323 of the Occupations
Code).
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Oscar Ybarra, Chief of Finance, has determined that for each
year of the rst ve-year period the repeal is in effect there will
be no scal implications for state or local governments or local
economies.
Mr. Ybarra also has determined that for each year of the rst
ve-year period the repeal is in effect the public benet antici-
pated as a result of enforcing the repeal will be greater consis-
tency and simplicity in the Board’s rules. There are no antici-
pated adverse economic costs to individuals, small businesses,
or micro-businesses.
Written comments on the repeal may be submitted to Cliff Grum-
bles, Manager, Regulatory Licensing Service-Private Security
Bureau, P.O. Box 4143, MSC-0242, Austin, Texas 78765-0242,
(512) 424-7711.
The repeal is proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment’s work; and Texas Occupations Code, §1702.061(b), which
authorizes the department to adopt rules to administer this chap-
ter.
Texas Government Code, §411.004(3) and Texas Occupations
Code, §1702.061(b) are affected by this proposal.
§35.76. Investigations by Security Department of Private Businesses.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604084
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: September 24, 2006




The Texas Department of Public Safety proposes an amend-
ment to §35.93, concerning Penalty Range. The amendment
to §35.93 is necessary in order to clarify the scope of the fee
schedule’s application.
Oscar Ybarra, Chief of Finance, has determined that for each
year of the rst ve-year period the rule is in effect there will
be no scal implications for state or local government or local
economies.
Mr. Ybarra also has determined that for each year of the rst
ve-year period the rule is in effect the public benet anticipated
as a result of enforcing the rule will be greater understanding
of the scope of the fee schedule’s application. There are no
anticipated economic costs to individuals, small businesses, or
micro-businesses.
Written comments on the proposal may be submitted to Cliff
Grumbles, Manager, Regulatory Licensing Service-Private Se-
curity Bureau, P.O. Box 4143, MSC-0242, Austin, Texas 78765-
0242, (512) 424-7711.
The amendment is proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying
out the department’s work; and Texas Occupations Code,
§1702.061(b), which authorizes the department to adopt rules
to administer this chapter.
Texas Government Code, §411.004(3) and Texas Occupations
Code, §1702.061(b) are affected by this proposal.
§35.93. Penalty Range.
The board shall develop, utilize, and publish guidelines for administra-
tive penalties to be used in proceedings under Subchapter Q of the Act
(Section 1702.401 et. seq. for [and ranges of] violations of the Act and
these rules.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604081
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: September 24, 2006




The Texas Department of Public Safety proposes new §35.242,
concerning Miscellaneous Regulated Businesses. The new sec-
tion is necessary in order to clarify the application of Chapter
1702 of the Occupations Code to those individuals who engage
in the business of the retrieval of lost or unclaimed property
through the use of non-public information. The department also
proposes to amend the title of the subchapter, in order to more
accurately describe the rules within that subchapter.
Oscar Ybarra, Chief of Finance, has determined that for each
year of the rst ve-year period the new rule is in effect there will
be no scal implications for state or local government, or local
economies.
Mr. Ybarra also has determined that for each year of the rst
ve-year period the new section is in effect the public bene-
t anticipated as a result of enforcing the new section will be
greater understanding of the scope of Chapter 1702’s applica-
tions. There are no anticipated economic costs to individuals,
small businesses, or micro-businesses.
Written comments on the proposal may be submitted to Cliff
Grumbles, Manager, Regulatory Licensing Service-Private Se-
curity Bureau, P.O. Box 4143, MSC-0242, Austin, Texas 78765-
0242, (512) 424-7711.
The new section is proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the de-
partment’s work; and Texas Occupations Code, §1702.061(b),
which authorizes the department to adopt rules to administer this
chapter.
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Texas Government Code, §411.004(3) and Texas Occupations
Code, §1702.061(b) are affected by this proposal.
§35.242. Investigations Related to Unclaimed Property.
Any person who engages in the business of recovering unclaimed or
abandoned property, or who accepts employment to obtain or furnish
information related to such property, and seeks to recover such prop-
erty or information through any means other than the review of public
information as dened in Chapter 552 of the Texas Government Code,
is acting as an investigations company, as dened in §1702.104 of the
Act, and consequently is required to obtain a Class A Investigations
Company License.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604083
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: September 24, 2006
For further information, please call: (512) 424-2135
PROPOSED RULES August 25, 2006 31 TexReg 6625
TITLE 16. ECONOMIC REGULATION
PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS
CHAPTER 26. SUBSTANTIVE RULES
APPLICABLE TO TELECOMMUNICATIONS
SERVICE PROVIDERS
SUBCHAPTER R. PROVISIONS RELATING
TO MUNICIPAL REGULATION AND
RIGHTS-OF-WAY MANAGEMENT
16 TAC §26.461, §26.465
The Public Utility Commission of Texas withdraws the proposed
amendments to §26.461 and §26.465 which appeared in the
February 24, 2006, issue of the Texas Register (31 TexReg
1155).




Public Utility Commission of Texas
Effective date: August 10, 2006
For further information, please call: (512) 936-7223
TITLE 22. EXAMINING BOARDS
PART 15. TEXAS STATE BOARD OF
PHARMACY
CHAPTER 291. PHARMACIES
SUBCHAPTER E. CLINIC PHARMACY
(CLASS D)
22 TAC §291.93
The Texas State Board of Pharmacy withdraws the proposed
amendments to §291.93 which appeared in the June 23, 2006,
issue of the Texas Register (31 TexReg 5007).




Texas State Board of Pharmacy
Effective date: August 14, 2006
For further information, please call: (512) 305-8028
PART 29. TEXAS BOARD OF
PROFESSIONAL LAND SURVEYING





The Texas Board of Professional Land Surveying withdraws the
proposed amendment to §661.46 which appeared in the July 14,
2006 issue of the Texas Register (31 TexReg 5539).




Texas Board of Professional Land Surveying
Effective date: August 9, 2006
For further information, please call: (512) 239-5263
CHAPTER 663. STANDARDS OF
RESPONSIBILITY AND RULES OF CONDUCT
SUBCHAPTER B. PROFESSIONAL AND
TECHNICAL STANDARDS
22 TAC §663.17
The Texas Board of professional Land Surveying withdraws the
proposed amendment to §663.17 which appeared in the July 14,
2006 issue of the Texas Register (31 TexReg 5540).




Texas Board of Professional Land Surveying
Effective date: August 9, 2006
For further information, please call: (512) 239-5263
WITHDRAWN RULES August 25, 2006 31 TexReg 6627
TITLE 1. ADMINISTRATION
PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION
CHAPTER 353. MEDICAID MANAGED CARE
The Health and Human Services Commission (HHSC) adopts
amendments to Chapter 353, Subchapter A, §353.2 and §353.3
and Subchapter E, §§353.403, 353.405, 353.407, 353.409,
353.411, 353.413, 353.415, 353.417 and 353.419. Chapter 353
describes standards for the Medicaid Managed Care program.
The amendments are adopted without changes to the proposed
text as published in the May 19, 2006, issue of the Texas
Register (31 TexReg 4125) and will not be republished.
HHSC amends the following rules: §353.2, Denitions; §353.3,
Experience Rebate in the Managed Care Program; §353.403,
Enrollment; §353.405, Marketing; §353.407, Requirements of
Health Maintenance Organizations; §353.409, Scope of Ser-
vices; §353.411, Accessibility of Services; §353.413, Managed
Care Benets and Services for Children Under 21 Years of Age;
§353.415, Member Complaint Procedures; §353.417, Quality
Assessment and Performance Improvement; and §353.419,
Financial Standards.
The amendments to the rules are necessary to comply with
changes in statute and regulation, to enhance Medicaid man-
aged care efciency, and to improve services to Members and
providers.
Section 6 of Senate Bill 1188, 79th Legislature, Regular Session
(2005) (codied at §533.005(a)(14) of the Government Code),
requires a modication to the way in which Medicaid Managed
Care Organizations (MCOs) may reimburse Federally Qualied
Health Centers and Rural Health Clinics for after hours care un-
der some circumstances. In implementing this provision, it is
necessary that new denitions be added to §353.2, and that the
reimbursement framework be described. The reimbursement
standard is contained in §353.407.
In addition, a new denition of Managed Care Organization is re-
quired to bring Medicaid regulations into conformity with Texas
Department of Insurance regulations, which provide for an ad-
ditional Medicaid managed care delivery model, the Exclusive
Provider Benet Plan (EPBP). Adding these new denitions re-
quires corresponding changes to §§353.403, 353.405, 353.407,
353.409, 353.411 and 353.417.
The amendment to §353.3 is necessary in order to align the Med-
icaid experience rebate process with that of the Children’s Health
Insurance Program.
The amendment to §353.411 is necessary to provide HHSC with
more detailed information regarding MCO compliance with Med-
icaid Member access to services requirements. The amendment
to §353.415 is necessary to clarify MCO Member appeal rights. It
is necessary to amend §353.419 to change a denition required
by §353.2, as amended, and to broaden MCO solvency require-
ments.
HHSC received a comment regarding the proposed amend-
ments during the comment period, which included a public
hearing on May 30, 2006, from UniCare Health Plans of Texas,
Inc. A summary of the comment and HHSC’s response follows.
Comment: HHSC received a comment from UniCare Health
Plans of Texas, Inc., expressing support for the elimination
of the six-month time limit for a default enrollment period in
§353.403(i). The commenter suggests that the "existing rule
sets an arbitrary time limit that may not apply in all markets."
Response: HHSC acknowledges the comment received from
UniCare Health Plans of Texas, Inc., in support of the proposed
elimination of the six-month time limit for a default enrollment pe-
riod. No change to the rules was requested by the commenter.
SUBCHAPTER A. GENERAL PROVISIONS
1 TAC §353.2, §353.3
The amendments are adopted under the Texas Government
Code, §531.033, which provides the Executive Commissioner of
HHSC with broad rulemaking authority; the Human Resources
Code, §32.021, and the Texas Government Code, §531.021(a),
which provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Health and Human Services Commission
Effective date: September 1, 2006
Proposal publication date: May 19, 2006
For further information, please call: (512) 424-6900
SUBCHAPTER E. STANDARDS FOR
MEDICAID MANAGED CARE
1 TAC §§353.403, 353.405, 353.407, 353.409, 353.411,
353.413, 353.415, 353.417, 353.419
ADOPTED RULES August 25, 2006 31 TexReg 6629
The amendments are adopted under the Texas Government
Code, §531.033, which provides the Executive Commissioner of
HHSC with broad rulemaking authority; the Human Resources
Code, §32.021, and the Texas Government Code, §531.021(a),
which provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Health and Human Services Commission
Effective date: September 1, 2006
Proposal publication date: May 19, 2006
For further information, please call: (512) 424-6900
CHAPTER 354. MEDICAID HEALTH
SERVICES
SUBCHAPTER A. PURCHASED HEALTH
SERVICES
DIVISION 6. HOSPITAL SERVICES
1 TAC §354.1077
The Health and Human Services Commission (HHSC) adopts
amendments to §354.1077, relating to provider participation re-
quirements, with changes to the proposed text as published in
the June 23, 2006, issue of the Texas Register (31 TexReg 4973)
and will be republished. Section 354.1077 is adopted with a mi-
nor change to subsection (a)(1) which references the "Texas De-
partment of Health." The rule is being updated and references
the new name "Department of State Health Services."
The proposed amendments will require hospitals in eight urban
service areas to comply with the reimbursement provisions and
rate reductions of 1 TAC §355.8064 in order to participate in the
Texas Medicaid program. The amendments to §355.8064 are
being adopted simultaneously in this issue of the Texas Register.
The 2006-2007 General Appropriations Act (Article II, Special
Provisions, Section 49, Senate Bill 1, 79th Legislature, Regular
Session, 2005) (Act) directs HHSC to achieve savings for ser-
vices provided to Medicaid aged, blind and disabled clients in
the following service areas: Bexar, Dallas, El Paso, Harris, Lub-
bock, Nueces, Tarrant and Travis. The purpose of this rule is to
implement the Section 49 mandate and to achieve the directed
savings.
Section 49 of the Act further requires HHSC to utilize cost-ef-
fective models to better manage the care of these clients and,
at the same time, achieve the identied savings. HHSC plans
to meet this requirement by implementing a non-capitated Inte-
grated Care Management (ICM) model in the Dallas and Tarrant
service areas, and a partially capitated model with inpatient hos-
pital services carved out in other urban service areas. The goal
of both models is to promote proper utilization and integration
of acute care and long-term care services, while achieving the
savings directed by the Legislature.
During the comment period, which included a public hearing on
July 26, 2006, HHSC received written comments regarding the
proposed amendments from the partnership One Voice and the
Network of Behavioral Health Providers, the Texas Association
of Public and Nonprot Hospitals, El Paso County Hospital Dis-
trict, Seton Hospital, the Texas Hospital Association, Medical
City Hospital, Christus Healthcare Network, Tenet Healthcare,
HCA, and Methodist Hospital of Dallas.
Comment: HHSC received a comment from the Texas Hospi-
tal Association concerning §354.1077, stating that the proposed
rule lacks statutory or legislative authority.
Response: HHSC has the authority to adopt §354.1077 under
§531.033, Government Code, which provides the Executive
Commissioner of HHSC with broad rulemaking authority;
§531.021, Government Code, which provides HHSC with the
authority to administer Medicaid funds and adopt rules gov-
erning the determination of Medicaid reimbursements; and
§32.021, Human Resources Code, which provides HHSC with
the authority to administer the Medicaid program and adopt
rules for the proper and efcient operation of the program.
Comment: In their written comments, the partnership of One
Voice and the Network of Behavioral Health Providers, the Texas
Association of Public and Nonprot Hospitals, El Paso County
Hospital District, Seton Hospital, the Texas Hospital Association,
and Medical City Hospital stated that the proposed rate reduc-
tions will signicantly impact current reimbursement rates, which
have already been cut by ve percent, resulting in hospitals re-
ceiving only 80% of their costs to provide Medicaid services.
Response: Senate Bill 1, General Appropriations Act (Article II,
Special Provisions, Section 49), 79th Legislature, Regular Ses-
sion, 2005, directs HHSC, to the extent necessary, to adjust
provider payments in the designated service areas to ensure that
the Section 49 savings target is achieved.
Comment: In their written comments, the Texas Association of
Public and Nonprot Hospitals, the Texas Hospital Association,
and Medical City Hospital stated that the $109.5 million in
savings targeted for the 2006-2007 biennium was unrealistically
high.
Response: HHSC understands the concern; however, Senate
Bill 1, General Appropriations Act (Article II, Special Provisions,
Section 49), 79th Legislature, Regular Session, 2005, directs a
savings target of $109,500,000 in general revenue.
Comment: In their written comments, the Texas Association of
Public and Nonprot Hospitals, the Texas Hospital Association,
and Medical City Hospital stated the hospital industry supported
implementation of an Integrated Care Management (ICM) model
in all expansion service areas. The commenters expressed the
opinion that this would give all provider types an opportunity to
make the system work in a collaborative manner but that ICM is
now being implemented only in the Dallas and Tarrant service
areas.
Response: The proposed rule change addresses only provider
participation requirements and not where the ICM model will be
implemented.
Comment: In their written comments, the Texas Association of
Public and Nonprot Hospitals, Seton Hospital, the Texas Hos-
pital Association, and Medical City Hospital stated the proposed
rule will be harmful to local taxpayers and businesses as costs
not covered by Medicaid are passed on to taxpayers and com-
mercial health plans.
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Response: HHSC acknowledges that the proposed rule may re-
sult in a net loss in revenue to publicly owned hospitals, not to
exceed $59.3 million over the ve-year period. The negative s-
cal impact on revenues of local governments is based on an 8%
reduction in scal year 2007 rates. Publicly owned hospitals re-
ceiving UPL funding will be able to offset loss in federal fund-
ing resulting from the 8% rate reduction by claiming increased
federal funding from UPL payments. However, Senate Bill 1,
General Appropriations Act (Article II, Special Provisions, Sec-
tion 49), 79th Legislature, Regular Session, 2005, directs HHSC,
to the extent necessary, to adjust provider payments in the desig-
nated service areas to ensure that the savings target is achieved.
Comment: In their written comments, the Texas Association of
Public and Nonprot Hospitals and the Texas Hospital Associa-
tion stated the proposed rule is arbitrary in that it does not spec-
ify the amount that the inpatient rates will be reduced nor does it
identify which hospitals in each market will be subject to the rate
reduction.
Response: HHSC acknowledges that a nal determination as to
which hospitals in each market will be subject to the rate reduc-
tion or the amount of the reductions has not yet been made, but
HHSC disagrees that the rule is arbitrary. The scope of the rule
includes all hospitals within the designated service areas, and
HHSC will notify each affected hospital of any applicable rate
reduction once a nal determination has been made. HHSC val-
ues each hospital’s participation in the Medicaid program, but
continued participation in the program is voluntary.
Comment: HHSC received a comment from the Texas Asso-
ciation of Public and Nonprot Hospitals stating the proposed
provider participation rule is inappropriate for a program that is
voluntary.
Response: HHSC values each hospital’s participation in the
Medicaid program. However, Section 49 of the 2006-2007 Gen-
eral Appropriations Act requires that HHSC achieve targeted
savings in the identied service areas.
Comment: In their written comments, the partnership of One
Voice and the Network of Behavioral Health Providers, the Texas
Association of Public and Nonprot Hospitals, El Paso County
Hospital District, and the Texas Hospital Association stated the
proposed rule change will force some hospitals to terminate their
Medicaid contracts, which may adversely impact access to hos-
pital care.
Response: Senate Bill 1, General Appropriations Act (Article II,
Special Provisions, Section 49), 79th Legislature, Regular Ses-
sion, 2005, directs HHSC, to the extent necessary, to adjust
provider payments in the designated service areas to ensure that
the savings target is achieved.
The amendments are adopted under the Texas Government
Code, §531.033, which provides the Executive Commissioner of
HHSC with broad rulemaking authority; the Human Resources
Code, §32.021, and the Texas Government Code, §531.021(a),
which provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas, to administer
Medicaid funds, and to adopt rules necessary for the proper
and efcient operation of the Medicaid program; and the Texas
Government Code, §531.021(b), which provides HHSC with the
authority to propose and adopt rules governing the determina-
tion of Medicaid reimbursements.
§354.1077. Provider Participation Requirements.
(a) A hospital must comply with each of the following require-
ments to qualify for participation as a hospital in the Texas Medical
Assistance (Medicaid) Program. A hospital must:
(1) be licensed by the Department of State Health Services
(department) as a general or special hospital, unless exempt from li-
censure by the appropriate licensing authority. This requirement does
not apply to military hospitals providing inpatient emergency hospital
services;
(2) be enrolled and participating in the Medicare Program
as a hospital;
(3) sign a written provider agreement with the department
or its designee to participate in the Medicaid program. The provider
agreement requires the hospital to comply with the terms of the agree-
ment and all requirements of the Medicaid program, including regu-
lations, rules, handbooks, standards, and guidelines published by the
department or its designee; and
(4) comply with the utilization review plan approved by the
department or its designee.
(b) Effective December 1, 1991, the hospital must maintain
policies and procedures regarding the following policies with respect
to all adult individuals receiving inpatient services provided by the hos-
pital:
(1) provide all adult individuals the following information
regarding advance directives at the time of the individual’s admission
as an inpatient:
(A) the individual’s rights under Texas law, whether
statutory or as recognized by the courts of the state, to make decisions
concerning medical care, including the right to accept or refuse medi-
cal or surgical treatment and the right to formulate advance directives
(directive to physicians/living will or durable power of attorney for
health care); and
(B) the hospital’s policies respecting the implementa-
tion of such rights;
(2) document in the individual’s medical record whether or
not the individual has executed an advance directive;
(3) not condition the provision of care or otherwise dis-
criminate against an individual based on whether or not the individual
has executed an advance directive;
(4) ensure compliance with the requirements of Texas law,
whether statutory or as recognized by the courts of Texas, respecting
advance directives at facilities of the provider or organization; and
(5) provide for education for staff and the community on
issues concerning advance directives.
(c) Notwithstanding subsections (a) and (b) of this section, ef-
fective September 1, 2006, a hospital in the Bexar, Dallas, El Paso,
Harris, Lubbock, Nueces, Tarrant or Travis Service Areas will not be
permitted to participate in the Texas Medical Assistance (Medicaid)
Program unless the hospital agrees in writing to comply with the pro-
visions of §355.8064 of this title (relating to Reimbursement Adjust-
ment for Hospitals Providing Inpatient Services to SSI and SSI-Related
Clients).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 10, 2006.
TRD-200604177
ADOPTED RULES August 25, 2006 31 TexReg 6631
Steve Aragón
Chief Counsel
Texas Health and Human Services Commission
Effective date: September 1, 2006
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DIVISION 33. TELEMEDICINE SERVICES
1 TAC §354.1430, §354.1432
The Health and Human Services Commission (HHSC) adopts
amendments to §354.1430, Denitions, and §354.1432, Bene-
ts and Limitations, which relate to Texas Medicaid telemedicine
services, with changes to the proposed text as published in the
April 21, 2006, issue of the Texas Register (31 TexReg 3335).
The text of the rules will be republished.
The proposed amendments to the telemedicine services rules
are to satisfy the requirements of Senate Bill 1340, 79th Legisla-
ture, Regular Session, 2005, which requires HHSC to develop,
by rule, a pilot program under which Medicaid recipients in need
of mental health services are provided those services through
telemedicine. The Texas Department of State Health Services
(DSHS) is responsible for implementing the program. The pilot
will be evaluated by the state to determine whether extension of
the use of telemedicine improves access to mental health ser-
vices and quality of care.
HHSC received comments regarding the proposed amendments
during the comment period, which included a public hearing on
May 16, 2006. Comments were received from the Texas Council
of Community Mental Health and Mental Retardation (MHMR)
Centers, Inc. (Texas Council), Bluebonnet Trails Community
MHMR Center, MHMR of Tarrant County, MHMR Authority of
Harris County and staff from DSHS. The rules were modied in
response to some of the comments. In addition, advanced prac-
tice nurse is dened to correspond with the denition included in
the Medicaid Telemedicine Reimbursement Rule. A summary of
the comments and HHSC’s responses follows.
Comment: HHSC received a comment from the Texas Council of
Community MHMR Centers, Inc., concerning §354.1430, which
denes provider types eligible to perform services at the remote
site. The Texas Council requested that Registered Nurses (RNs)
and Licensed Vocational Nurses (LVNs) be included as allow-
able remote site providers.
Response: HHSC acknowledges the comment from the Texas
Council of Community MHMR Centers, Inc. The amend-
ments to §354.1430 allow qualied mental health professionals
(QMHPs) as dened in the Texas Administrative Code, Title
25, §412.303(31) employed by or contracted with local mental
health authorities to serve as remote site providers. RNs are
already included in the denition of QMHPs. The intent of
Senate Bill 1340 is to allow the use of QMHPs, which does not
include LVNs. No change was made to the rule in response to
the comment.
Comment: HHSC received comments from the Texas Council
of Community MHMR Centers, Inc., Bluebonnet Trails Commu-
nity MHMR Center, MHMR of Tarrant County, and MHMR Au-
thority of Harris County, concerning the denition of the remote
site, which must be in a "rural or medically underserved area."
The concern is that limiting the pilot to rural and medically un-
derserved areas will perpetuate the restriction of access to ser-
vices in some parts of the State, particularly those urban areas
not designated as "medically underserved areas." The commu-
nity centers contend that the homeless population in urban areas
could benet from this pilot, and that the project could greatly
impact mental health authorities’ ability or work with the home-
less population, which benets communities and has an impact
on the Statewide Jail Diversion initiative as well. Another con-
cern is that Texas has many urban areas that do not have readily
available public transportation, further complicating the intended
population’s access to service. In cities that do have accessible
public transportation, persons with disabilities and families with
children in need of service may not feel safe using public trans-
portation due to high crime rates in these areas.
Response: HHSC acknowledges the comments. HHSC’s
Medicaid telemedicine program is limited to recipients in rural
and medically underserved areas as dened by the Department
of Health and Human Services. HHSC may consider future
changes to the rule based on the evaluation of the pilot. No
change was made to the rule in response to the comment.
Comment: HHSC received comments from the Texas Council
of Community MHMR Centers, Inc., concerning the denition of
a rural area, which is dened as a "county with a population of
50,000 or less." The Texas Council reports that there are several
counties in Texas that would not meet this denition simply be-
cause of the number of inmates incarcerated in some of Texas’
state prisons. The Texas Council indicates that is another ex-
ample of access being denied to mentally ill persons who could
signicantly benet from telemedicine services.
Response: HHSC acknowledges the comment from the Texas
Council of Community MHMR Centers, Inc., concerning the def-
inition of a rural area. The mental health telemedicine pilot has
been designed to offer and evaluate the impact of increased
availability of these services in rural and medically underserved
areas of the state consistent with HHSC’s current telemedicine
program. HHSC may consider future changes to the rule based
on the evaluation of the pilot. No change was made to the rule
in response to the comment.
Comment: HHSC received a comment from the Texas Council of
Community MHMR Centers, Inc., concerning local mental health
authorities and the costs associated with both the hub and re-
mote sites. The Texas Council understands that reimbursement
would apply only to the Medicaid service being provided at the
hub site. The Texas Council recommends that HHSC consider
the total costs of providing telemedicine services and adjust the
reimbursement rates accordingly.
Response: HHSC acknowledges the comment from the Texas
Council of Community MHMR Centers, Inc., concerning pay-
ment rates. This rule affects program policy, which is separate
from the Medicaid rate-setting processes. No change was made
to the rule in response to the comment.
Comment: HHSC received comments from Bluebonnet Trails
Community MHMR Center, concerning the current limitations
of telemedicine and that there are mental health services other
than those provided by a physician that could be provided via
telemedicine that would benet Texas Medicaid citizens. Reha-
bilitative services, such as skills training, and case management
services may also be performed via telemedicine, thus enhanc-
ing the accessibility of services.
Response: HHSC acknowledges the comment from the Blue-
bonnet Trails Community MHMR Center. Current Texas Medic-
aid telemedicine policy requires that the hub site provider be a
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physician. This pilot, by design, is narrow in scope with a focus
on physician services. HHSC may consider future changes to
the rule based on the evaluation of the pilot. No change was
made to the rule in response to the comment.
Comment: HHSC received a comment from DSHS staff to in-
clude language in the rule that makes it clear that community
mental health and mental retardation centers (CMHMRCs) con-
tracted with DSHS are qualied to be hub site providers.
Response: HHSC acknowledges the comment from DSHS staff.
At this time, HHSC has opted to include providers afliated with
local mental health authorities instead of CMHMRCs to the list
of hub site providers.
Comment: HHSC Medicaid/CHIP Division staff suggested
that the denition of advanced practice nurse in §354.1430,
Denitions, correspond to the denition of advanced practice
nurse in the Medicaid Telemedicine Reimbursement Rule, 1
TAC §355.7001.
Response: HHSC acknowledges the comment from HHSC Med-
icaid/CHIP Division staff. HHSC has claried the denition by
listing the provider types that are included within the scope of
practice of an advanced practice nurse.
The amendments are adopted under the Texas Government
Code, §531.033, which provides the Executive Commissioner of
HHSC with broad rulemaking authority; the Human Resources
Code, §32.021, and the Texas Government Code, §531.021(a),
which provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas.
§354.1430. Denitions.
Denitions. The following words and terms, when used in this chapter,
have the following meanings.
(1) Hub Site--A hub site is the location where the consult-
ing physician is physically located.
(2) Hub Site Provider--A hub site provider must be a:
(A) Physician at a rural health facility or an accredited
medical or osteopathic school located in Texas, or a physician at one of
the following entities afliated through a written contract or agreement





(E) Health clinic; or
(F) Local Mental Health Authority as dened in Health
and Safety Code §533.035.
(3) Remote Site-- A remote site is where the Medicaid
client is physically located.
(4) Remote Site Provider--A remote site provider is located
in rural or medically underserved areas and is limited to the following
provider types:
(A) Physician;
(B) Advanced practice nurse (APN), including nurse
practitioners (NPs) and clinical nurse specialists (CNSs), 1 TAC
§355.8281; certied nurse midwives (CNMs), 1 TAC §355.8161; and
certied registered nurse anesthetists (CRNAs), 1 TAC §355.8221;
(C) Hospital;
(D) Federally qualied health center (FQHC);
(E) Rural health clinic (RHC);
(F) Physician assistant (PA); or
(G) One of the following qualied professionals con-
tracted with or employed by a local mental health authority:
(i) Licensed psychologist;
(ii) Licensed professional counselor (LPC);
(iii) Licensed clinical social worker (LCSW);
(iv) Licensed marriage and family therapist
(LMFT); or
(v) Qualied mental health professional (QMHP) as
dened in 25 TAC §412.303(31).
(5) Rural area--A rural area is dened as a county with a
population of 50,000 or less or a county that was not designated as a
metropolitan area by the United States Bureau of the Census according
to the most current federal census and does not have within the bound-
aries of the county a hospital, licensed under Chapter 241, Health and
Safety Code, with more than 100 beds.
(6) Rural Health Facility--A rural health facility is located
in a rural county and is afliated with an accredited medical school,
teaching hospital, or government agency through a written contract or
agreement.
(7) Telemedicine--Telemedicine is a method of health care
service delivery used to facilitate medical consultations by a physician
to health care providers in rural or underserved areas for purposes of
patient diagnosis or treatment that requires advanced telecommunica-
tions technologies.
(8) Telepathology--Telepathology is the practice of pathol-
ogy (consultation, education and research) using telecommunications
to transmit data and images between two or more sites remotely located
from each other.
(9) Teleradiology--Teleradiology is a means of electroni-
cally transmitting radiographic patient images and consultative text
from one location to another.
(10) Underserved--An underserved area that meets the def-
inition of Medically Underserved Area (MUA) or Medically Under-
served Population (MUP) by the U.S. Department of Health and Hu-
man Services.
§354.1432. Benets and Limitations.
(a) Telemedicine services are a health care benet of the Texas
Medicaid Program. Telemedicine services are described below.
(1) Telemedicine services are direct "face-to-face" in-
teractive video communications with the client. Teleradiology and
telepathology are exceptions to the direct face-to-face requirement.
(2) Telemedicine hub site providers may be reimbursed
only for consultation or interpretation using interactive video as
dened by Medicaid telemedicine medical policy and as currently
reimbursed under the Texas Medicaid Program.
(3) Telemedicine remote sites may be reimbursed for ser-
vices when any one of the following places of service are utilized and
billed:
(A) Practitioner’s ofce;
(B) Rural Health Clinic;
(C) Federally Qualied Health Clinic;




(G) ICF-MR facility; or
(H) A local mental health authority clinic as dened in
Health and Safety Code §533.035 or outreach site associated with a
local mental health authority.
(4) Telephone conversations, chart reviews, electronic
mail messages and facsimile transmissions do not constitute a
telemedicine interactive video consultation, and will not be reim-
bursed as telemedicine service.
(5) Texas Health Steps (THSteps), also known as Early and
Periodic Screening, Diagnosis and Treatment, preventive health visits
are not reimbursed if performed via telemedicine. Health care or treat-
ment provided for conditions identied during these preventive health
visits may be reimbursed if the health care is provided via telemedicine.
(6) Nursing facilities, skilled nursing facilities, and
client homes are not approved places of service as remote sites for
telemedicine services.
(b) Reimbursement for Services Performed Using
Telemedicine.
(1) Providers seeking reimbursement for telemedicine ser-
vices must provide and bill for the service in the manner prescribed by
the Texas Medicaid Program.
(2) Telemedicine services are reimbursed in accordance
with the existing Medicaid reimbursement methodology as dened in
§355.7001 of this title (relating to Telemedicine Services Reimburse-
ment).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 355. REIMBURSEMENT RATES
SUBCHAPTER G. TELEMEDICINE SERVICES
AND OTHER COMMUNITY-BASED SERVICES
1 TAC §355.7001
The Health and Human Services Commission (HHSC) adopts an
amendment to §355.7001, Telemedicine Services Reimburse-
ment, with minor changes to the proposed text as published in
the April 21, 2006, issue of the Texas Register (31 TexReg 3337).
The text of the rule will be republished.
Section 355.7001, addresses the reimbursement methodology
rule references for telemedicine services in Chapter 355, Reim-
bursement Rates.
The purpose of the amendment is to revise the reimbursement
methodology for telemedicine services to add provider types de-
livering mental health services through telemedicine under the
pilot program required by Senate Bill (SB) 1340, 79th Legis-
lature, Regular Session, 2005. SB 1340 requires that HHSC
develop, by rule, and the Department of State Health Services
(DSHS) implement, a pilot program under which Medicaid recipi-
ents in need of mental health services will be provided those ser-
vices through telemedicine. The pilot is intended to enable the
state to determine whether extension of the use of telemedicine
would improve the delivery of mental health services and be
cost-effective.
The proposed rule has been revised for adoption to include the
correct reference to the reimbursement methodology for physi-
cian assistants (PAs) at 1 TAC §355.8093 rather than the incor-
rect reference of 1 TAC §355.8091. The rule is further revised
to identify all four types of advanced practice nurses (APNs),
i.e., nurse practitioners (NPs), clinical nurse specialists (CNSs),
certied registered nurse anesthetists (CRNAs), and certied
nurse midwives (CNMs), along with the applicable references to
the specic reimbursement methodology rules for each provider
type. The proposed version identied only NPs, CNSs, and
CNMs.
HHSC received comments during the 30-day comment period.
Written comments were received from the Coalition of Nurses
in Advanced Practice (CNAP) and the Texas Academy of Nurse
Anesthetists (TANA). The rule was modied in response to the
comments. A summary of the comments and HHSC’s response
follows:
Comment: CNAP and TANA stated that the proposed rule only
included three types of advanced practice nurses (APNs) and
did not properly include CRNAs.
Response: The rule has been revised to include all four types of
APNs.
The amendment is adopted under the Texas Government Code,
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority; the Human Resources Code,
§32.021, and the Texas Government Code, §531.021(a), which
provide HHSC with the authority to administer the federal medi-
cal assistance (Medicaid) program in Texas; and the Texas Gov-
ernment Code, §531.021(b), which provides HHSC with the au-
thority to propose and adopt rules governing the determination
of Medicaid reimbursements.
§355.7001. Telemedicine Services Reimbursement.
Telemedicine services are reimbursed in accordance with the existing
Medicaid reimbursement methodology for the applicable provider type
as follows:
(1) physicians, 1 TAC §355.8085;
(2) physician assistants (PAs), 1 TAC §355.8093;
(3) advanced practice nurses (APNs), including nurse prac-
titioners (NPs) and clinical nurse specialists (CNSs), 1 TAC §355.8281,
certied nurse midwives (CNMs), 1 TAC §355.8161, and certied reg-
istered nurse anesthetists (CRNAs), 1 TAC §355.8221;
(4) hospitals, 1 TAC §355.8061 and 1 TAC §355.8063;
(5) federally qualied health centers (FQHCs), 1 TAC
§355.8261;
(6) rural health clinics (RHCs), 1 TAC §355.8101; and
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(7) the following qualied professionals contracted with or
employed by a local mental health authority:
(A) psychologists, 1 TAC §355.8081 and 1 TAC
§355.8085; and
(B) licensed professional counselors (LPCs), licensed
clinical social workers (LCSWs), and licensed marriage and family
therapists (LMFTs), 1 TAC §355.8091.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Health and Human Services Commission
Effective date: September 1, 2006
Proposal publication date: April 21, 2006
For further information, please call: (512) 424-6900
SUBCHAPTER J. PURCHASED HEALTH
SERVICES
DIVISION 4. MEDICAID HOSPITAL
SERVICES
1 TAC §355.8063
The Health and Human Services Commission (HHSC) adopts
an amendment to §355.8063 in Chapter 355, without changes
to the proposed text as published in the June 23, 2006, issue
of the Texas Register (31 TexReg 4974) and will not be repub-
lished. Chapter 355 describes Medicaid reimbursement method-
ology generally. Section 355.8063 describes the reimbursement
methodology for inpatient hospital services.
The proposed amendment modies §355.8063(o) to add
freestanding psychiatric facilities to those facilities that are
reimbursed under the Tax Equity and Fiscal Responsibility Act
(TEFRA) cost principles. This change is estimated to result in
annual savings to the Medicaid program.
The amendment to §355.8063 is the result of the expiration of the
Lone STAR Select II waiver program. The Lone STAR Select II
waiver program offered participating freestanding psychiatric fa-
cilities a negotiated per diem reimbursement in lieu of cost-based
reimbursement; non-participating psychiatric facilities were reim-
bursed on a cost basis. With the expiration of the waiver, the rule
is being revised to convert previously participating freestanding
psychiatric facilities from per diem reimbursement to cost-based
reimbursement, effective September 1, 2006. Converting the
methodology for freestanding psychiatric facilities from a nego-
tiated per diem rate to TEFRA reimbursement will allow HHSC
to reimburse providers based on their actual costs instead of a
negotiated rate that does not accurately represent the providers’
true costs.
During the comment period, which included a public hearing on
July 26, 2006, HHSC received written comments regarding the
proposed rule from Cypress Creek Hospital, Millwood Hospital,
Texas West Oaks Hospital, Laurel Ridge Treatment Center, the
Texas Hospital Association, and the partnership One Voice and
The Network of Behavioral Health Providers. A summary of com-
ments and HHSC’s responses follows.
Comment: In their written comments, Cypress Creek Hospital,
Millwood Hospital, Texas West Oaks Hospital, and Laurel Ridge
Treatment Center stated that TEFRA reimbursement would re-
sult in the reduction of psychiatric bed capacity for Medicaid pa-
tients.
Response: The amendment does not require freestanding psy-
chiatric providers to adjust their Medicaid licensed bed capac-
ity. A return to TEFRA cost-based reimbursement is necessary
because of the expiration of the Lone STAR Select II waiver
program, which was the basis for the negotiated per diem rate.
HHSC will consider the commenters’ proposal of a prospective
payment system as a possible alternative to the TEFRA cost-
based reimbursement methodology.
Comment: In their written comments, Cypress Creek Hospital,
Millwood Hospital, Texas West Oaks Hospital, Laurel Ridge
Treatment Center and the Texas Hospital Association stated
that TEFRA reimbursement is inadequate for freestanding
psychiatric hospitals because the hospitals incur numerous
operational costs that are not reimbursed under TEFRA.
Response: Providers that are paid under TEFRA principles are
reimbursed based on a percentage of their allowable charges.
The proposed amendment does not alter the services that are
currently covered under Medicaid or the denition of an allow-
able cost. If costs incurred by the hospital are an allowable cov-
ered cost under Medicaid, the provider will receive reimburse-
ment for these costs. A return to TEFRA cost-based reimburse-
ment is necessary because of the expiration of the Lone STAR
Select II waiver program, which was the basis for the negotiated
per diem rate. HHSC will consider the commenters’ proposal of
a prospective payment system as a possible alternative to the
TEFRA cost-based reimbursement methodology.
Comment: In their written comments, Cypress Creek Hospital,
Millwood Hospital, Texas West Oaks Hospital and Laurel Ridge
Treatment Center stated that TEFRA reimbursement eliminates
any incentives for hospitals to continue treating children enrolled
in the Department of Family and Protective Services’ Child Pro-
tective Services (CPS) foster care program because the pro-
posed rule shifts the cost of HHSC’s inability to place children
who are Medicaid beneciaries in non-hospital settings onto the
hospitals.
Response: The amendment changes the methodology used to
reimburse providers but does not place limitations on the Med-
icaid population for which freestanding psychiatric hospitals pro-
vide medical services. Moreover, a return to TEFRA cost-based
reimbursement is necessary because of the expiration of the
Lone STAR Select II waiver program, which was the basis for the
negotiated per diem rate. HHSC will consider the commenters’
proposal of a prospective payment system as a possible alter-
native to the TEFRA reimbursement methodology.
Comment: In their written comments, Cypress Creek Hospital,
Millwood Hospital, Texas West Oaks Hospital, Laurel Ridge
Treatment Center, and the Texas Hospital Association stated
that under Texas law, freestanding psychiatric hospitals are
required to obtain a face-to-face physician evaluation prior to
each inpatient admission for which the hospitals do not receive
reimbursement.
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Response: The proposed rule change pertains to the reimburse-
ment methodology for freestanding psychiatric hospitals, not to
allowable Medicaid covered charges.
Comment: In their written comments, Cypress Creek Hos-
pital, Millwood Hospital, Texas West Oaks Hospital, Laurel
Ridge Treatment Center, the partnership of One Voice and
The Network of Behavioral Health Providers, and the Texas
Hospital Association recommended that HHSC implement a per
diem-based prospective payment system (PPS) reimbursement
methodology effective September 1, 2006. The providers
proposed that HHSC continue to reimburse hospitals based on
the current selective contracting per diem rates until a new PPS
rate methodology is implemented.
Response: Psychiatric hospitals are required to convert back to
cost-based reimbursement since the waiver program was not re-
newed and contracts between HHSC and the participating free-
standing psychiatric facilities have expired. Due to time con-
straints, HHSC cannot implement a reimbursement change from
cost-based reimbursement to a PPS methodology by September
1, 2006. However, HHSC will consider the commenters’ pro-
posal of a prospective payment system as a possible alternative
to the TEFRA reimbursement methodology.
The amendment is adopted under the Texas Government Code,
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority; the Human Resources Code,
§32.021, and the Texas Government Code, §531.021(a), which
provide HHSC with the authority to administer the federal medi-
cal assistance (Medicaid) program in Texas, to administer Med-
icaid funds, and to adopt rules necessary for the proper and ef-
cient operation of the Medicaid program; and the Texas Gov-
ernment Code, §531.021(b), which provides HHSC with the au-
thority to adopt rules governing the determination of Medicaid
reimbursements.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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1 TAC §355.8064
The Health and Human Services Commission (HHSC) adopts
new §355.8064, Reimbursement Adjustment for Hospitals Pro-
viding Inpatient Services to SSI and SSI-Related Clients. The
new rule is adopted with changes to the proposed text as pub-
lished in the June 23, 2006, issue of the Texas Register (31
TexReg 4976). The text of the rule will be republished. The new
rule is being adopted without proposed subsection (c), and the
succeeding paragraphs have been renumbered accordingly.
New §355.8064 will modify Medicaid reimbursement to hospitals
in eight urban service areas for inpatient services to Supplemen-
tal Security Income (SSI) and SSI-related clients. The 2006-07
General Appropriations Act (Article II, Special Provisions, Sec-
tion 49, S.B.1, 79th Legislature, Regular Session, 2005) (Act)
directs HHSC to achieve savings for services provided to Med-
icaid aged, blind and disabled clients in the following service ar-
eas: Bexar, Dallas, El Paso, Harris, Lubbock, Nueces, Tarrant
and Travis. The purpose of this rule is to achieve the directed
savings.
Section 49 of the Act further requires HHSC to utilize cost-ef-
fective models to better manage the care of these clients and,
at the same time, achieve the identied savings. HHSC plans
to meet this requirement by implementing a non-capitated Inte-
grated Care Management (ICM) model in the Dallas and Tarrant
service areas, and a partially capitated ICM model with inpatient
hospital services carved out in the other urban service areas.
The goal of both models is to promote proper utilization and inte-
gration of acute care and long-term care services, while achiev-
ing the savings directed by the Legislature.
HHSC received comments regarding the proposed rule during
the comment period, which included a public hearing on July
26, 2006, from One Voice and the Network of Behavioral Health
Providers, Texas Association of Public and Nonprot Hospitals,
El Paso County Hospital District, Seton Hospital, Texas Hospi-
tal Association, Medical City Hospital, Christus Healthcare Net-
work, Tenet Healthcare, HCA, and Methodist Hospital of Dallas.
The hospitals and hospital associations shared the general con-
sensus that the proposed rate reductions will signicantly impact
current reimbursement rates, which have already been cut by
5%, resulting in hospitals receiving only 80% of their costs asso-
ciated with providing Medicaid services. In addition, the hospi-
tals and hospital associations stated that the proposed rule will
be harmful to local taxpayers and businesses, as costs not cov-
ered by Medicaid are passed on to taxpayers and commercial
health plans, and that access to hospital care may be adversely
impacted.
Comment: HHSC received a comment from the Texas Hospi-
tal Association concerning §355.8064, stating that the proposed
rule lacks statutory or legislative authority.
Response: HHSC has the authority to adopt §355.8064 under
§531.033, Government Code, which provides the Executive
Commissioner of HHSC with broad rulemaking authority;
§531.021, Government Code, which provides HHSC with the
authority to administer Medicaid funds and adopt rules gov-
erning the determination of Medicaid reimbursements; and
§32.021, Human Resources Code, which provides HHSC with
the authority to administer the Medicaid program and adopt
rules for the proper and efcient operation of the program.
Comment: In their written comments, the partnership of One
Voice and the Network of Behavioral Health Providers, the Texas
Association of Public and Nonprot Hospitals, El Paso County
Hospital District, Seton Hospital, the Texas Hospital Association,
and Medical City Hospital stated that the proposed rate reduc-
tions will signicantly impact current reimbursement rates, which
have already been cut by 5 percent, resulting in hospitals receiv-
ing only 80% of their costs to provide Medicaid services.
Response: Senate Bill 1, General Appropriations Act (Article II,
Special Provisions, Section 49), 79th Legislature, Regular Ses-
sion, 2005, directs HHSC, to the extent necessary, to adjust
provider payments in the designated service areas to ensure that
the Section 49 savings target is achieved. However, HHSC’s de-
cision to delete proposed subsection (c) will lessen the impact of
the rule on the affected hospitals’ reimbursement rates.
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Comment: In their written comments, the Texas Association of
Public and Nonprot Hospitals, the Texas Hospital Association,
and Medical City Hospital stated that the $109.5 million in sav-
ings targeted for the 2006-07 biennium was unrealistically high.
Response: HHSC understands the concern about the amount
of the savings target; however, Senate Bill 1, General Appro-
priations Act (Article II, Special Provisions, Section 49), 79th
Legislature, Regular Session, 2005, directs a savings target of
$109,500,000 in general revenue.
Comment: In their written comments, the Texas Association of
Public and Nonprot Hospitals, the Texas Hospital Association,
and Medical City Hospital stated the hospital industry supported
implementation of an Integrated Care Management (ICM) model
in all expansion service areas. The commenters expressed the
opinion that this would give all provider types an opportunity to
make the system work in a collaborative manner but that ICM is
now being implemented only in the Dallas and Tarrant service
areas.
Response: The proposed rule change addresses only provider
participation requirements and not where the ICM model will be
implemented.
Comment: In their written comments, the Texas Association of
Public and Nonprot Hospitals, Seton Hospital, the Texas Hos-
pital Association, and Medical City Hospital stated the proposed
rule will be harmful to local taxpayers and businesses as costs
not covered by Medicaid are passed on to taxpayers and com-
mercial health plans.
Response: HHSC acknowledges that the proposed rule may re-
sult in a net loss in revenue to publicly owned hospitals. The neg-
ative scal impact on revenues of local governments is based on
an 8% reduction in scal year 06 rates. Publicly owned hospitals
receiving UPL funding will be able to offset loss in federal funding
resulting from the 8% rate reduction by claiming increase federal
funding from UPL payments. However, Senate Bill 1, General
Appropriations Act (Article II, Special Provisions, Section 49),
79th Legislature, Regular Session, 2005, directs HHSC, to the
extent necessary, to adjust provider payments in the designated
service areas to ensure that the savings target is achieved.
Comment: In their written comments, the Texas Association of
Public and Nonprot Hospitals and the Texas Hospital Associa-
tion stated the proposed rule is arbitrary in that it does not spec-
ify the amount that the inpatient rates will be reduced nor does it
identify which hospitals in each market will be subject to the rate
reduction.
Response: Subsection (b) species the amount of the rate re-
duction. Subsection (a) identies which hospitals will be subject
to the rate reduction: all hospitals, other than hospitals described
in new subsection (c), in the identied service areas. HHSC will
notify each affected hospital of the rate reduction.
Comment: HHSC received a comment from the Texas Asso-
ciation of Public and Nonprot Hospitals stating the proposed
provider participation rule is inappropriate for a program that is
voluntary.
Response: HHSC values each hospital’s participation in the
Medicaid program. However, Section 49 of the 2006-07 General
Appropriations Act requires that HHSC achieve the targeted
savings in the identied service areas.
Comment: In their written comments, the partnership of One
Voice and the Network of Behavioral Health Providers, the Texas
Association of Public and Nonprot Hospitals, El Paso County
Hospital District, and the Texas Hospital Association stated the
proposed rule change will force some hospitals to terminate their
Medicaid contracts, which may adversely impact access to hos-
pital care.
Response: Senate Bill 1, General Appropriations Act (Article II,
Special Provisions, Section 49), 79th Legislature, Regular Ses-
sion, 2005, directs HHSC, to the extent necessary, to adjust
provider payments in the designated service areas to ensure that
the savings target is achieved. However, HHSC’s decision to
delete proposed subsection (c) will lessen the impact of the rule
on the affected hospitals’ reimbursement rates.
The new rule is adopted under Texas Government Code,
§531.033, which provides the Executive Commissioner of
HHSC with broad rulemaking authority; Human Resources
Code, §32.021, and Government Code, §531.021(a), which
provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas, to administer
Medicaid funds, and to adopt rules necessary for the proper
and efcient operation of the program; and Government Code,
§531.021(b), which provides HHSC with the authority to adopt
rules governing the determination of Medicaid reimbursements.
§355.8064. Reimbursement Adjustment for Hospitals Providing In-
patient Services to SSI and SSI-Related Clients.
(a) Effective September 1, 2006, reimbursement to hospitals
in Bexar, Dallas, El Paso, Harris, Lubbock, Nueces, Tarrant and Travis
service areas for inpatient services will be determined according to the
methodology described in §355.8063 of this title (relating to Reim-
bursement Methodology for Inpatient Hospital Services) and shall be
reduced by the percent discount in subsection (b) of this section. The
percent discounts are necessary to achieve budgetary savings as per-
mitted under §355.201 of this title (relating to Establishment and Ad-
justment of Reimbursement Rates by the Health and Human Services
Commission).
(b) Up to an eight percent discount may be applied to the re-
imbursement rates of all hospitals for inpatient services provided to
Supplemental Security Income (SSI) and SSI-related clients in service
areas as determined by the Health and Human Services Commission
(HHSC).
(c) In-state children’s hospitals that are cost reimbursed in
accordance with §355.8063 of this title (relating to Reimbursement
Methodology for Inpatient Hospital Services) are exempt from the
percent discount in subsection (b) of this section.
(d) Denitions.
(1) Bexar Service Area means Atascosa, Bexar, Comal,
Guadalupe, Kendall, Medina and Wilson counties.
(2) Dallas Service Area means Collin, Dallas, Ellis, Hunt,
Kaufman, Navarro and Rockwall counties.
(3) El Paso Service Area means El Paso County.
(4) Harris Service Area means Brazoria, Fort Bend, Galve-
ston, Harris, Montgomery and Waller counties.
(5) Lubbock Service Area means Crosby, Floyd, Garza,
Hale, Hockley, Lamb, Lubbock, Lynn and Terry counties.
(6) Nueces Service Area means Aransas, Bee, Calhoun,
Jim Wells, Kleberg, Nueces, Refugio, San Patricio and Victoria coun-
ties.
(7) Tarrant Service Area means Denton, Hood, Johnson,
Parker, Tarrant and Wise counties.
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(8) Travis Service Area means Bastrop, Burnet, Caldwell,
Hays, Lee, Travis and Williamson counties.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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1 TAC §355.8071
The Health and Human Services Commission (HHSC) adopts
new §355.8071 to establish the methodology HHSC will use to
distribute supplemental (Upper Payment Limit or UPL) payments
to in-state children’s hospitals. The new rule is adopted without
changes to the proposed text as published in the June 23, 2006,
issue of the Texas Register (31 TexReg 4977) and will not be
republished.
New §355.8071 allows HHSC to make UPL payments to spe-
cic in-state children’s hospitals and establish the methodology
HHSC will use to calculate these supplemental payments. The
2006-07 General Appropriations Act (Article II, Health and Hu-
man Services Commission, Rider 73, S.B. 1, 79th Legislature,
Regular Session, 2005) appropriates $12.5 million in General
Revenue for each year of the biennium to provide Medicaid UPL
reimbursement to in-state children’s hospitals. The rider directs
HHSC to implement Medicaid UPL reimbursement to cover the
cost incurred by Medicare designated children’s hospitals in pro-
viding inpatient services. The rider also directs HHSC to develop
a methodology to prioritize the UPL payments to reduce Medic-
aid losses in any children’s hospital with a Medicaid patient load
that exceeds 60 percent of the hospital total inpatient days.
HHSC did not receive comments regarding the proposed rule
during the comment period, which included a public hearing on
July 26, 2006.
The new rule is adopted under the Texas Government Code,
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority; the Human Resources Code,
§32.021, and the Texas Government Code, §531.021(a), which
provide HHSC with the authority to administer the federal medi-
cal assistance (Medicaid) program in Texas; and the Texas Gov-
ernment Code, §531.021(b), which provides HHSC with the au-
thority to propose and adopt rules governing the determination
of Medicaid reimbursements.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 370. STATE CHILDREN’S HEALTH
INSURANCE PROGRAM
SUBCHAPTER E. PROVIDER REQUIRE-
MENTS
1 TAC §§370.451 - 370.454
The Health and Human Services Commission (HHSC) adopts
new Subchapter E, Provider Requirements, in Chapter 370,
State Children’s Health Insurance Program (CHIP), §§370.451
- 370.454. Sections 370.451 and 370.453 are adopted with
changes to the proposed text as published in the May 19, 2006,
issue of the Texas Register (31 TexReg 4135). The text of the
rule will be republished. Sections 370.452 and 370.454 are
adopted without changes to the proposed text as published
in the May 19, 2006, issue of the Texas Register (31 TexReg
4135) and will not be republished.
This new subchapter contains denitions, provides information
about Signicant Traditional Provider determinations and ap-
peals, prohibits balance billing, and describes the experience
rebate requirements in the CHIP program.
HHSC received two comments from UniCare Health Plans of
Texas, Inc., regarding the proposed rules during the 30-day com-
ment period, which included a public hearing on May 30, 2006.
A summary of these comments and HHSC’s responses follows.
Comment: HHSC received a comment from UniCare Health
Plans of Texas, Inc. in which the commenter suggested revising
the denition of "Eligible Provider" in §370.451 to include "a
non-network provider who agrees with an HMO or EPBP to see
a CHIP member for an agreed-upon rate on a case-by-case
basis".
Response: HHSC acknowledges the comment and agrees with
the commenter. The rule was revised to include the modied
denition of "Eligible Provider."
Comment: HHSC received a comment from UniCare Health
Plans of Texas, Inc. suggesting that the phrase "Providers who
contract with an HMO or EPBP" be deleted in §370.453(a) and
be replaced with "Eligible Providers" to recognize the practice
where a non-network provider contracts with an HMO on a
member specic basis to provide covered services.
Response: HHSC acknowledges the comment and agrees with
the commenter. The rule was revised as suggested, and the
same change was made to §370.453(c) for consistency pur-
poses.
The new rules are adopted under the Texas Government Code,
§531.033, which authorizes the Executive Commissioner of
HHSC to adopt rules necessary to implement HHSC’s duties;
and the Texas Health and Safety Code, §62.051(d), which
directs HHSC to adopt rules as necessary to implement the
Children’s Health Insurance Program.
§370.451. Denitions.
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The following words and terms, when used in this chapter, shall have
the following meanings unless the context clearly indicates otherwise.
(1) Claims Processing Entity--The Health Maintenance
Organization (HMO), Exclusive Provider Benet Plan (EPBP) or its
subcontractor who processes claims for CHIP.
(2) Day--A calendar day.
(3) Eligible Provider--A network provider who provides
medical services to a covered CHIP member or a non-network provider
who agrees with an HMO or EPBP to see a CHIP member for an
agreed-upon rate on a case-by-case basis.
(4) Exclusive Provider Benet Plan (EPBP)--A managed
care plan that complies with 28 TAC §§3.9201 - 3.9212, relating to the
Texas Department of Insurance’s requirements for exclusive provider
benet plans, and contracts with the Commission to provide CHIP or
Medicaid coverage.
(5) Experience Rebate--A portion of the HMO or EPBP’s
net income before taxes that is returned to the State.
(6) Health Maintenance Organization (HMO)--An organi-
zation that holds a certicate of authority from the Texas Department
of Insurance to operate as an HMO under Chapter 843 of the Texas In-
surance Code or a certied Approved Non-Prot Health Corporation
(ANHC) formed in compliance with Chapter 844 of the Texas Insur-
ance Code.
(7) Signicant Traditional Provider or STP--A provider
with whom CHIP members have well-established or longstanding
provider/client relationships, or to whom the members have typically
or traditionally visited for health care.
§370.453. Balance Billing.
(a) Eligible providers must agree that payment received for
covered services will be accepted as payment in full and must agree
that they will not bill the member or the member’s guardian for any
remaining balance for covered services rendered.
(b) The prohibition in subsection (a) of this section does not
apply to unauthorized out-of-network services, or to services that are
not a covered benet.
(c) Eligible providers may not bill or take other recourse
against the member or the member’s guardian for claims denied as a
result of error attributed to the eligible provider or Claims Processing
Entity.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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TITLE 7. BANKING AND SECURITIES
PART 1. FINANCE COMMISSION OF
TEXAS
CHAPTER 1. CONSUMER CREDIT
REGULATION
SUBCHAPTER J. AUTHORIZED LENDER’S
DUTIES AND AUTHORITY
7 TAC §1.841, §1.845
The Finance Commission of Texas (the commission) adopts the
repeal of §1.841, concerning Non-Standard Contract Filing Pro-
cedures, and §1.845, concerning the Required Complaints and
Inquiries Notice for Lenders. The commission has determined
that these rules more effectively belong in Part 5, as part of new
Chapter 90, concerning Chapter 342, Plain Language Contract
Provisions. The repeal is adopted without changes to the pro-
posal published in the May 12, 2006, issue of the Texas Register
(31 TexReg 3765). Therefore, these rules are being adopted for
repeal and new rules are adopted elsewhere in this issue of the
Texas Register.
The commission received no written comments on the proposal
and only one inquiry on the status of the proposed repeal and
proposed new rules.
The repeal is adopted under Texas Finance Code, §11.304,
which authorizes the commission to adopt rules to enforce
Title 4 of the Texas Finance Code. Additionally, Texas Finance
Code, §342.551 authorizes the commission to adopt rules for
the enforcement of the consumer loan chapter.
The statutory provisions (as currently in effect) affected by the
adopted repeal are contained in Texas Finance Code, Chapter
342, Subchapters E, F, and G.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: August 31, 2006
Proposal publication date: May 12, 2006
For further information, please call: (512) 936-7640
SUBCHAPTER Q. CHAPTER 342, PLAIN
LANGUAGE CONTRACT PROVISIONS
7 TAC §§1.1201 - 1.1207, 1.1211, 1.1212, 1.1214 - 1.1217,
1.1221, 1.1222, 1.1224 - 1.1227, 1.1231, 1.1232, 1.1234 -
1.1237, 1.1241, 1.1242, 1.1244 - 1.1247, 1.1251 - 1.1256
The Finance Commission of Texas (the commission) adopts the
repeal of 7 TAC, Part 1, Chapter 1, Subchapter Q concerning
Chapter 342, Plain Language Contract Provisions (§§1.1201
- 1.1207, 1.1211, 1.1212, 1.1214 - 1.1217, 1.1221, 1.1222,
1.1224 - 1.1227, 1.1231, 1.1232, 1.1234 - 1.1237, 1.1241,
1.1242, 1.1244 - 1.1247, and 1.1251 - 1.1256). The commission
has determined as part of a rule review that this subchapter
more effectively belongs in Part 5, as its own chapter. The
repeal is adopted without changes to the proposal published
in the May 12, 2006, issue of the Texas Register (31 TexReg
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3765). Therefore, these rules are being adopted for repeal and
new rules are adopted elsewhere in this issue of the Texas
Register.
The commission received no written comments on the proposal.
The repeal is adopted under Texas Finance Code, §11.304,
which authorizes the commission to adopt rules to enforce
Title 4 of the Texas Finance Code. Additionally, Texas Finance
Code, §342.551 authorizes the commission to adopt rules for
the enforcement of the consumer loan chapter.
The statutory provisions (as currently in effect) affected by the
adopted repeal are contained in Texas Finance Code, Chapter
342, Subchapters E, F, and G.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: August 31, 2006
Proposal publication date: May 12, 2006
For further information, please call: (512) 936-7640
SUBCHAPTER R. MOTOR VEHICLE
INSTALLMENT SALES CONTRACT
PROVISIONS
7 TAC §§1.1301 - 1.1309
The Finance Commission of Texas (the commission) adopts the
repeal of 7 TAC, Part 1, Chapter 1, Subchapter R concerning
Motor Vehicle Installment Sales Contract Provisions (§§1.1301 -
1.1309). The commission has determined as part of a rule review
that this subchapter more effectively belong in Part 5, in a new
chapter concerning Motor Vehicle Installments Sales.
The repeal is adopted without changes to the proposals pub-
lished in the May 12, 2006, issue of the Texas Register (31
TexReg 3766).
The commission received no written comments on the propos-
als.
The repeal is adopted under Texas Finance Code, §11.304,
which authorizes the commission to adopt rules to enforce
Title 4 of the Texas Finance Code. Additionally, Texas Finance
Code, §348.513 authorizes the commission to adopt rules for
the enforcement of the motor vehicle installment sales chapter.
The statutory provisions (as currently in effect) affected by the
adopted repeal are contained in Texas Finance Code, Chapter
348.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: August 31, 2006
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SUBCHAPTER S. MOTOR VEHICLE SALES
FINANCE LICENSES
7 TAC §§1.1401, 1.1403 - 1.1410
The Finance Commission of Texas (the commission) adopts the
repeal of 7 TAC, Part 1, Chapter 1, Subchapter S concerning Mo-
tor Vehicle Sales Finance Licenses (§§1.1401, 1.1403 - 1.1410).
The commission has determined as part of a rule review that this
subchapter more effectively belong in Part 5, in a new chapter
concerning Motor Vehicle Installments Sales.
The commission proposed amendments to §1.1402 to clarify the
requirements for disclosure of owners and principal parties under
§1.1402(1)(B) for general partnerships and limited partnerships.
The proposed amendments were also intended to clarify the n-
gerprinting requirements under §1.1402(1)(F). Upon additional
review the commission determined that the substance of this
rule more effectively belongs in Part 5, as part of new Chapter
84, concerning Motor Vehicle Installment Sales. Therefore, the
commission withdrew the amendment to 7 TAC §1.1402, con-
cerning Filing of New Applications for motor vehicle sales nance
licenses, which had been published in the April 21, 2006, issue of
the Texas Register (31 TexReg 3341). Subsequently, the com-
mission proposed the repeal of §1.1402 which was published
in the June 23, 2006, issue of the Texas Register (31 TexReg
4978).
The repeal is adopted without changes to the proposals pub-
lished in the May 12, 2006, issue of the Texas Register (31
TexReg 3767).
The commission received no written comments on the propos-
als.
The repeal is adopted under Texas Finance Code, §11.304,
which authorizes the commission to adopt rules to enforce
Title 4 of the Texas Finance Code. Additionally, Texas Finance
Code, §348.513 authorizes the commission to adopt rules for
the enforcement of the motor vehicle installment sales chapter.
The statutory provisions (as currently in effect) affected by the
adopted repeal are contained in Texas Finance Code, Chapter
348.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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7 TAC §1.1402
The Finance Commission of Texas (the commission) adopts the
repeal of 7 TAC, Part 1, Chapter 1, Subchapter S concerning
Motor Vehicle Sales Finance Licenses (§1.1402). The commis-
sion has determined as part of a rule review that this subchapter
more effectively belongs in Part 5, in a new chapter concerning
Motor Vehicle Installments Sales.
The commission proposed amendments to §1.1402 to clarify the
requirements for disclosure of owners and principal parties under
§1.1402(1)(B) for general partnerships and limited partnerships.
The proposed amendments were also intended to clarify the n-
gerprinting requirements under §1.1402(1)(F). Upon additional
review the commission determined that the substance of this
rule more effectively belongs in Part 5, as part of new Chapter
84, concerning Motor Vehicle Installment Sales. Therefore, the
commission withdrew the amendment to 7 TAC §1.1402, con-
cerning Filing of New Applications for motor vehicle sales nance
licenses, which had been published in the April 21, 2006, issue of
the Texas Register (31 TexReg 3341). Subsequently, the com-
mission proposed the repeal of §1.1402 which was published
in the June 23, 2006, issue of the Texas Register (31 TexReg
4978).
The repeal is adopted without changes to the proposals pub-
lished in the June 23, 2006, issue of the Texas Register (31
TexReg 4978).
The commission received no written comments on the propos-
als.
The repeal is adopted under Texas Finance Code, §11.304,
which authorizes the commission to adopt rules to enforce
Title 4 of the Texas Finance Code. Additionally, Texas Finance
Code, §348.513 authorizes the commission to adopt rules for
the enforcement of the motor vehicle installment sales chapter.
The statutory provisions (as currently in effect) affected by the
adopted repeal are contained in Texas Finance Code, Chapter
348.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Finance Commission of Texas
Effective date: August 31, 2006
Proposal publication date: June 23, 2006
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SUBCHAPTER T. MOTOR VEHICLE SALES
FINANCE OPERATIONS
7 TAC §1.1501, §1.1502
The Finance Commission of Texas (the commission) adopts the
repeal of 7 TAC, Part 1, Chapter 1, Subchapter T concerning
Motor Vehicle Sales Finance Operations (§1.1501 and §1.1502).
The commission has determined as part of a rule review that this
subchapter more effectively belong in Part 5, in a new chapter
concerning Motor Vehicle Installments Sales.
The repeal is adopted without changes to the proposals pub-
lished in the May 12, 2006, issue of the Texas Register (31
TexReg 3765).
The commission received no written comments on the propos-
als.
The repeal is adopted under Texas Finance Code, §11.304,
which authorizes the commission to adopt rules to enforce
Title 4 of the Texas Finance Code. Additionally, Texas Finance
Code, §348.513 authorizes the commission to adopt rules for
the enforcement of the motor vehicle installment sales chapter.
The statutory provisions (as currently in effect) affected by the
adopted repeal are contained in Texas Finance Code, Chapter
348.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 3. STATE BANK REGULATION
SUBCHAPTER F. ACCESS TO INFORMATION
7 TAC §3.111
The Finance Commission of Texas (commission), on behalf of
the Texas Department of Banking (department), adopts amend-
ments to §3.111, concerning the disclosure of condential in-
formation in the possession of the department. The amended
sections are adopted without changes to the proposed text as
published in the June 23, 2006, issue of the Texas Register (31
TexReg 4979). The text will not be republished.
Subchapter F addresses access to information held by the de-
partment. Section 3.111 explains the condentiality provisions
of the Finance Code, and establishes specic exceptions to the
general rule of non-disclosure of condential information man-
dated by the Finance Code.
The adopted amendments to §3.111 expand and clarify these
exceptions to non-disclosure to specically permit the depart-
ment to honor a request by a nancial institution to obtain certi-
ed copies of condential information it previously submitted to
the department. The amendments also relax the existing restric-
tions concerning corporate lings by regulated nancial institu-
tions to accommodate public information requests for required
corporate lings made by regulated nancial institutions with the
department.
In addition, the amendments permit the release of information
contained in the public portion of an application led with the
department, and permit the release of information previously
disclosed to the public by the nancial institution. Finally, the
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amendments authorize the department to make a charge of
$20.00 for each request for a formal certicate to be issued by
the department plus a charge of $1.00 per page for certied
copies in order to recover the costs of providing certied copies
and ofcial certicates to nancial institutions regulated by the
department.
The increases in the rate of the fees charged for certied copies
and for ofcial certicates issued by the department established
by the amendments are not mandated by the legislature.
No comments regarding the proposed amendments were re-
ceived by the commission during the 30 day comment period.
The amendments are adopted under the authority of Finance
Code, §31.301(a), which authorizes the commission to adopt
rules regarding the disclosure of condential information by the
department, and Finance Code, §31.003, which authorizes the
commission to adopt rules necessary to recover the cost of op-
erating the department.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 4. CURRENCY EXCHANGE
The Finance Commission of Texas (commission), on behalf
of the Texas Department of Banking (department), adopts the
repeal of §4.3, concerning reporting and recordkeeping, §4.4,
concerning change of location, §4.6, concerning exemptions,
§4.10, concerning mobile currency business, and §4.11, con-
cerning fees. The repeal of §§4.3, 4.4 and 4.10 is adopted
without changes to the proposal as published in the May 12,
2006, issue of the Texas Register (31 TexReg 3768). The repeal
of §4.6 and §4.11 is adopted without changes to the proposal
as published in the June 23, 2006, issue of the Texas Register
(31 TexReg 4890).
Prior to September 1, 2005, Texas law regulated money services
businesses under Finance Code, Chapter 152 (Sale of Checks
Act) and Chapter 153 (Currency Exchange Act). During the 79th
Regular Session, the Texas Legislature enacted the Money Ser-
vices Act (Act of May 26, 2005, 79th Leg., R.S., H.B. 2218, §1),
effective September 1, 2005. The Money Services Act (MSA),
codied as Finance Code, Title 3, Subtitle E, Chapter 151, con-
solidates the regulation of persons engaged in the money trans-
mission and currency exchange businesses in Texas into one
statute and repeals the Sale of Checks and Currency Exchange
Acts.
Chapter 4 consists of the administrative rules the commis-
sion previously adopted to implement the repealed Currency
Exchange Act. The commission is adopting new regulations
under the MSA, which are located in Texas Administrative
Code, Title 7, Chapter 33 (Money Services Businesses). As the
commission adopts new Chapter 33 sections, the commission is
repealing existing sections of Chapter 4. Ultimately, all Chapter
4 sections will be repealed.
The commission is repealing §§4.3, 4.4, 4.6, 4.10, and 4.11 be-
cause the sections are obsolete. As explained in this preamble,
the substance of these sections is incorporated into or rendered
unnecessary by the MSA or is included in new sections of Chap-
ter 33 that the commission is simultaneously adopting in this is-
sue of the Texas Register.
Section 4.3 establishes reporting and recordkeeping require-
ments under the repealed Currency Exchange Act. The
reporting and recordkeeping requirements that apply under the
MSA are set out in Finance Code, §§151.602-151.604, and
adopted new 7 TAC §§33.31, 33.33, 33.35, and 33.37.
Section 4.4 requires a license holder to notify the department be-
fore changing its business location. The department no longer
requires that a location change receive prior approval. Further, a
license holder provides the department with a list of locations in
its annual renewal report. The department considers this report-
ing to be sufcient for purposes of documenting the locations at
which a license holder does business.
Section 4.6 concerns exemptions from licensing under the re-
pealed Currency Exchange Act. The exclusions and exemp-
tions from the licensing requirements of the MSA are set out in
the Finance Code, §§151.003, 151.302(c), and 151.501(d), and
adopted new 7 TAC §33.7.
Section 4.10 requires a license holder to obtain a separate li-
cense from each location served by a mobile currency unit. The
MSA allows a license holder to conduct business at multiple loca-
tions and does not require a separate license for each location.
Section 4.11 establishes the fees a person must pay to obtain
and maintain a license under the repealed Currency Exchange
Act. Fees, assessments and reimbursements imposed under
the MSA are set out in adopted new 7 TAC §33.27.
The commission received no comments regarding the proposed
repeal of these sections.
7 TAC §§4.3, 4.4, 4.10
The repeal is adopted under Finance Code, §151.102, which au-
thorizes the commission to adopt rules to administer and enforce
Finance Code, Chapter 151.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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7 TAC §4.6, §4.11
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The repeal is adopted under Finance Code, §151.102, which au-
thorizes the commission to adopt rules to administer and enforce
Finance Code, Chapter 151.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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PART 2. TEXAS DEPARTMENT OF
BANKING
CHAPTER 29. SALE OF CHECKS ACT
The Finance Commission of Texas (commission), on behalf
of the Texas Department of Banking (department), adopts the
repeal of §29.2, concerning fees, assessments and reimburse-
ments, and §29.11, concerning reporting and recordkeeping.
The repeal of §29.2 is adopted without changes to the proposal
as published in the June 23, 2006, issue of the Texas Register
(31 TexReg 4981). The repeal of §29.11 is adopted without
changes to the proposal as published in the May 12, 2006, issue
of the Texas Register (31 TexReg 3769).
Prior to September 1, 2005, Texas law regulated money services
businesses under Finance Code, Chapter 152 (Sale of Checks
Act) and Chapter 153 (Currency Exchange Act). During the 79th
Regular Session, the Texas Legislature enacted the Money Ser-
vices Act (Act of May 26, 2005, 79th Leg., R.S., H.B. 2218, §1),
effective September 1, 2005. The Money Services Act (MSA),
codied as Finance Code, Title 3, Subtitle E, Chapter 151, con-
solidates the regulation of persons engaged in the money trans-
mission and currency exchange businesses in Texas into one
statute and repeals the Sale of Checks and Currency Exchange
Acts.
Chapter 29 consists of the administrative rules the commission
previously adopted to implement the repealed Sale of Checks
Act. The commission is adopting new regulations under the MSA
which are located in Texas Administrative Code, Title 7, Chapter
33 (Money Services Businesses). As the commission adopts
new Chapter 33 sections, the commission is repealing existing
sections of Chapter 29. Ultimately, all Chapter 29 sections will
be repealed.
The commission is repealing §29.2 and §29.11 because these
sections are obsolete. As explained in this preamble, the sub-
stance of these sections is incorporated into or rendered unnec-
essary by the MSA or is included in the new sections of Chapter
33 that the commission is simultaneously adopting in this issue
of the Texas Register.
Section 29.2 establishes the fees, assessments and reim-
bursements imposed under the repealed Sale of Checks Act.
The fees, assessments and reimbursements imposed under
the MSA are set out in adopted new 7 TAC §33.27. Section
29.11 establishes reporting and recordkeeping requirements
under the repealed Sale of Checks Act. The reporting and
recordkeeping requirements that apply to money transmitters
and currency exchangers under the MSA are set out in Finance
Code, §§151.602 - 151.604, and adopted new 7 TAC §§33.31,
33.33, 33.35, and 33.37. Sections 29.2 and 29.11 should
therefore be repealed.
No comments were received regarding the proposed repeal of
§29.2 and §29.11.
7 TAC §29.2
The repeal is adopted under Finance Code, §151.102, which au-
thorizes the commission to adopt rules to administer and enforce
Finance Code, Chapter 151.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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7 TAC §29.11
The repeal is adopted under Finance Code, §151.102, which au-
thorizes the commission to adopt rules to administer and enforce
Finance Code, Chapter 151.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 33. MONEY SERVICES
BUSINESSES
The Finance Commission of Texas (commission), on behalf
of the Texas Department of Banking (department), adopts
new §33.7, concerning a currency exchange exemption for
persons that engage in currency exchange in connection with
retail, wholesale or service transactions, §33.27, concerning
fees, assessments and reimbursements, §33.31, concerning
currency exchange recordkeeping, §33.33, concerning currency
exchange receipts, §33.35, concerning money transmission
recordkeeping, and §33.37, concerning money transmission
receipts.
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The commission adopts new §33.7 and §33.27 without changes
to the proposed text as published in the June 23, 2006, is-
sue of the Texas Register (31 TexReg 4982). New §§33.31,
33.33, 33.35, and 33.37 are adopted with minor nonsubstantive
changes to the proposed text as published in the May 12,
2006, issue of the Texas Register (31 TexReg 3769). The
text of adopted new §§33.31, 33.33, 33.35, and 33.37 will be
republished.
The new sections are adopted under the recently enacted Money
Services Act (Act of May 26, 2005, 79th Leg., R.S., H.B. 2218,
§1) (MSA), which took effect September 1, 2005, and is codied
as Finance Code, Title 3, Subtitle E, Chapter 151. The MSA
regulates persons that engage in money services businesses
in Texas, specically the money transmission and the currency
exchange businesses. Prior to the enactment of the MSA, Texas
law regulated money services businesses under Finance Code,
Chapter 152 (Sale of Checks Act), and Chapter 153 (Currency
Exchange Act). The MSA consolidates the regulation of these
businesses into one statute and repeals the Sale of Checks and
Currency Exchange Acts.
The adopted new sections implement and clarify the MSA. As
explained in this preamble, the adopted new sections replace 7
TAC §§29.2, 29.11, 4.3, 4.6, and 4.11, regulations that the com-
mission previously adopted under the repealed Sale of Checks
and Currency Exchange Acts and is simultaneously repealing in
this issue of the Texas Register. The adopted new sections re-
tain much of the substance of the repealed sections but reect
and conform to the provisions of the MSA.
Adopted new §33.7 relates to the exemption from currency
exchange licensing provided for in §151.502(d) of the MSA,
which authorizes the Banking Commissioner (commissioner)
to exempt a person that exchanges currency in connection
with a retail, wholesale or service provider transaction if the
person satises certain eligibility requirements. The new section
claries the scope and requirements of the statutory exemption
and replaces repealed 7 TAC §4.6.
Adopted new §33.27 establishes fees, assessments and reim-
bursements (fees). The new section implements §151.102(a)(5)
of the MSA, which authorizes the commission to establish fees
and costs that are equitable and provide for recovery of the de-
partment’s costs related to the regulation of money services busi-
nesses. The new section also implements specic sections of
the MSA that authorize the commission to adopt fees and costs
related to certain lings and processes. The new section re-
places repealed 7 TAC §4.11 and §29.2.
The commission has successfully avoided fee increases for a
number of years. Despite ination and rising program costs, the
amount of annual assessments charged license holders under
the repealed Sale of Checks Act has not increased since 1996,
and the amount charged license holders under the repealed Cur-
rency Exchange Act since 2002. However, the department has
determined that the fees the commission previously established
in repealed 7 TAC §4.11 and §29.2 are insufcient to pay for
the department’s MSA regulatory costs and must be increased
to satisfy the statutory mandate that the MSA be self-funding.
Therefore, as a general matter, license holders and license ap-
plicants will pay more in fees under adopted new §33.27 than
they have paid under the repealed sections.
The increase in fees is necessitated by several factors. The pri-
mary factor is the loss, effective September 1, 2005, of federal
grant money the department has received for the past ten years.
Additionally, the department has been required to expand its ex-
amination staff. Examinations are more complex and require
additional time to complete. Department examiners must verify
compliance with a number of state and federal laws and regu-
lations applicable to money services businesses. More exam-
iners are needed to complete examinations within the time pa-
rameters established by the department’s statutorily mandated
performance measures.
Based upon the department’s experience in processing and act-
ing upon applications, renewals and other approvals required in
connection with the regulation of money services businesses,
and the number of license holders and the department’s experi-
ence in regulating them, the commission believes that the fees
established under adopted new §33.27 provide the funding re-
quired to administer and enforce the MSA and do so in a manner
that is fair and equitable to all license holders. Because the MSA
does not allow the department to retain fee revenue in excess of
that required for regulatory purposes, the adopted new section
authorizes the commissioner to reduce a fee if the commissioner
determines that a lesser amount is sufcient.
Adopted new §33.27(a), (b), and (c) identify to whom the new
section applies, dene terms, and reference the MSA provisions
that authorize the adopted fees.
Adopted new §33.27(d) establishes the fee an applicant for a
new money transmission or currency exchange license must pay
and provides that the applicant may also be required to pay cer-
tain additional fees and investigative costs. Subsection (d) also
sets the fee an applicant for a temporary money transmission li-
cense must pay in addition to the new license application fees.
Adopted new §33.27(e) establishes the fees a license holder
must pay to renew its money transmission or currency exchange
license.
Adopted new §33.27(f) establishes the fees a license holder
must pay in connection with a proposed change of control of
the license holder’s business or to obtain the department’s
prior determination regarding a possible "person in control" or
whether a change of control application is required.
Adopted new §33.27(g) establishes the fees a person must pay
related to an investigation of the person the commissioner con-
siders necessary or appropriate to administer and enforce the
MSA.
Adopted new §33.27(h) establishes the annually assessed ex-
amination fee (annual assessment) a license holder must pay.
The amount of the annual assessment is based on the total an-
nual dollar amount of the license holder’s money transmission
or currency exchange transactions in Texas, the basis that was
used for calculating assessments under repealed 7 TAC §4.11
and §29.2. The adopted new subsection retains the former as-
sessment structure by establishing "ranges" of dollar amounts
and a corresponding assessment for each, but provides for more
"ranges" to better and more closely tie the assessment to the li-
cense holder’s dollar volume of business. Finally, the new sub-
section caps the annual assessment a license holder may be
required to pay at $15,000.
Adopted new §33.27(h) also carries over the substance of re-
pealed 7 TAC §4.11 and §29.2 with respect to costs related to
additional examinations and examination travel. The annual as-
sessment provided for under the subsection includes the cost
of one examination and the associated travel expenses for an
on-site examination conducted in Texas. The new subsection
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establishes the per day fee a license holder must pay if an addi-
tional examination is required during a one year period because
of the license holder’s failure to comply with the MSA, commis-
sion rules, or a department directive and requires payment of
associated travel costs. Under the adopted new subsection, the
per day fee and travel expense payment also applies to new li-
cense holders that have not yet led an annual report and for
whom the information necessary to calculate the rst annual as-
sessment is unavailable, as well as to the on-site examination
of a license holder’s authorized delegate. Finally, the new sub-
section requires a license holder to pay the department’s travel
expenses related to out-of-state examinations.
Adopted new §33.27(i) establishes the time and method of pay-
ment for the fees and requires license holders to pay annual as-
sessments and renewal fees by ACH debit.
Adopted new §33.27(j) authorizes the commissioner to tem-
porarily reduce a currency exchange license holder’s annual
assessment if the license holder is experiencing nancial difcul-
ties and certain requirements are met. The new subsection also
establishes procedures for requesting the temporary reduction.
Adopted new §§33.31, 33.33, 33.35, and 33.37 establish
recordkeeping and receipt requirements for currency exchange
and money transmission transactions conducted by license
holders and their authorized delegates, as applicable (collec-
tively license holders). The new sections replace repealed 7
TAC §29.11 and §4.3.
Under federal law, money services businesses must comply with
31 CFR Part 103, the regulations adopted by the United States
Department of Treasury’s Financial Crimes Enforcement Net-
work (FinCEN) under the Bank Secrecy Act (collectively BSA)
to combat money laundering and other nancial crimes. These
federal regulations specify the customer and transaction infor-
mation that must be obtained and recorded in connection with
certain types of transactions.
Repealed 7 TAC §29.11 and §4.3 required Texas sale of checks
and currency exchange license holders to obtain and maintain
certain information that is not required to be recorded under the
BSA (additional information). In developing new MSA record-
keeping and receipt requirements, the commission carefully con-
sidered whether to continue to require license holders to obtain
and record this additional information. The commission received
input from and worked closely with the money services industry,
the Texas Attorney General’s Ofce, and FinCEN regarding this
issue.
The commission recognizes the need to balance the respective
interests of law enforcement and the money services industry in
a manner that is reasonable and appropriate and believes that
the adopted new sections achieve that objective. The new sec-
tions require license holders to obtain and record certain addi-
tional information that the commission has determined is nec-
essary for regulatory and law enforcement purposes. However,
the new sections eliminate unnecessary requirements, provide
greater exibility regarding record retention and allow license
holders to maintain the information in a manner consistent with
their business practices. The new sections clarify requirements
and conform them to the reporting and recordkeeping require-
ments in §§151.602 - 151.604 of the MSA and the department’s
actual practice.
As detailed in this preamble, the currency exchange and money
transmission recordkeeping and receipt requirements are set out
in four separate sections. The recordkeeping requirements are
categorized and organized in a manner that is consistent with
and reects the organization of the BSA. The adopted new sec-
tions identify the requirements that apply to specic types and
amounts of transactions, and also make clear the extent to and
manner in which recordkeeping requirements under the Money
Services Act differ from BSA requirements.
Adopted new §33.31, related to currency exchange recordkeep-
ing, species the information and records a license holder must
obtain and record related to currency exchange transactions.
Subsection (a) claries to whom the section applies. Subsection
(b) sets out general recordkeeping requirements and permits the
records to be retained in a log or by any other means that allows
the information to be readily retrieved. Subsection (c) identies
specic records that must be kept for currency exchange trans-
actions depending upon the amount of the exchange. Subsec-
tion (d) authorizes the banking commissioner to waive a require-
ment of §33.31 in appropriate circumstances.
Adopted new §33.33, related to currency exchange receipts, re-
quires a license holder to issue or obtain a receipt in connec-
tion with certain currency exchange transactions. Subsection
(a) claries to whom the section applies. Subsection (b) sets out
specic requirements related to receipts for currency exchange
transactions in an amount over $1,000. The subsection identi-
es the information the receipt must include and also requires
that the receipt be linked to the exchange transaction records
required under adopted new §33.31. Finally, the subsection es-
tablishes the receipt requirements applicable to exchange trans-
actions conducted with other nancial institutions.
Adopted new §33.35, related to money transmission record-
keeping, species the information and records a license holder
must obtain and record related to money transmission trans-
actions. Subsection (a) claries to whom the proposed new
section applies and subsection (b) sets out general recordkeep-
ing requirements, including a provision that permits the records
to be retained in a log or by any other means that allows the
information to be readily retrieved. Subsections (c), (d), (e) and
(f) identify specic types of money transmission transactions
that are subject to the MSA and the recordkeeping requirements
that apply to each type of transaction, and subsection (g)
authorizes the banking commissioner to waive a recordkeeping
requirement in appropriate circumstances.
With respect to specic types of money transmission transac-
tions, adopted new §33.35(c) sets out the requirements that ap-
ply to transactions involving the issuance or sale of travelers
checks, money orders, or similar payment instruments to one
purchaser for $3,000 or more in currency.
Adopted new §33.35(d) establishes recordkeeping require-
ments related to transactions for the issuance or sale of stored
value cards, devices, or services for currency or an instrument
payable in currency. The subsection notes that FinCEN has not
yet adopted specic stored value recordkeeping requirements
under the BSA, but that MSA license holders will be required to
comply with applicable federal requirements as and when such
requirements are adopted.
Adopted new §33.35(e) sets out the recordkeeping requirements
that apply to transmission of funds transactions. Paragraph (1)
explains the transactions to which the subsection’s requirements
generally apply and excludes transmission of funds transactions
that are not subject to the BSA regulations. Paragraphs (2), (3),
and (4) provide additional clarication.
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Paragraph (5) of §33.35(e) species the information that a li-
cense holder must obtain and the records a license holder must
keep with respect to transmission of funds transactions of $3,000
or more. Paragraph (5) follows the organization and format of the
BSA and groups the requirements into subparagraphs accord-
ing to whether a license holder’s customer is the sender who
orders the transmission or the recipient who receives payment
of the transmitted funds, and, further, whether the transaction is
an in-person transaction. Each subparagraph identies the spe-
cic BSA section that must be satised, claries the department’s
customer identication and verication documentation require-
ments to the extent the requirements differ from the BSA, and
lists the additional, non-BSA information that must be recorded.
Paragraph (6) of §33.35(e) sets out the records required for
transmission of funds transactions less than $3,000.
Adopted new §33.35(f) sets out the recordkeeping requirements
for transactions involving the transportation of currency or in-
struments payable in currency. The subsection claries to whom
it applies, sets out general requirements, and also establishes
specic recordkeeping requirements based upon the amount
transported and whether a license holder’s customer sends or
receives the transported currency or instrument(s).
Adopted new §33.37, related to money transmission receipts, re-
quires a license holder to issue a receipt for each transmission
of funds transaction and currency transportation transaction sub-
ject to the recordkeeping requirements of adopted new §33.35(e)
or (f) regardless of the amount of the transaction. Subsection (a)
claries to whom the section applies. Subsection (b), which ex-
plains and establishes the specic receipt requirements, denes
"receipt" in a manner that applies to electronic or online transac-
tions, in addition to in person transactions. The subsection iden-
ties the information the receipt must include and also requires
that the receipt be linked to the exchange transaction records re-
quired under adopted new §33.33(e) and (f). Finally, subsection
(b) provides that a license holder may use one receipt to satisfy
the requirements of both new §33.37 and Finance Code, Chap-
ter 278.
The commission received no comments in response to the pub-
lished notice regarding proposed §§33.7, 33.27, 33.31, 33.33,
and 33.37.
The commission received comments regarding proposed
§33.35, relating to money transmission recordkeeping, from an
authorized delegate of a money transmission license holder.
As a general matter, the commenter asked for clarication
with respect to several §33.35 provisions. The commission
believes that, with one exception, the requested clarications
are unnecessary.
The commenter rst asked for clarication regarding where infor-
mation required under §33.35(b)(1)(A) and (2)(A) must be main-
tained. The department notes that the location at which infor-
mation related to a transaction conducted by a license holder’s
authorized delegate must be maintained depends upon the re-
quirements of the BSA and the agreement between the license
holder and the authorized delegate. The department’s primary
concern regarding the location of information is that the informa-
tion be readily available to the department for examination and
other regulatory purposes, which is addressed in §33.35(b)(3).
Further clarication is unneccessary.
The commenter next asked whether an electronic record is suf-
cient for purposes of §33.35(b)(2), which allows information to
be retained in a log or "by another means of retention that al-
lows the information to be readily retrieved." The commission
believes that clarication is unnecessary because §151.602(b)
of the MSA specically authorizes records to be maintained in
electronic form.
The commenter also asked for clarication regarding the
§33.35(b)(2)(B) requirement that records be made available to
the department "within a reasonable period of time", specically
the meaning of "reasonable". Absent unusual circumstances,
the department’s practice is to provide at least thirty days notice
of a records request. However, the meaning of the word "rea-
sonable", a consistently used regulatory term, depends upon
and may vary with the circumstances, for example, the size of
the business, the type and volume of records requested, and
the reason for a particular request. The commission therefore
declines to revise the provision to provide a specic time period
and does not believe that further clarication of the term is
necessary.
The commenter next asked whether a vendor’s bill pay system
qualies as a point-of-sale system for purposes of §33.35(e)(1),
which excludes a funds transfer made through a point-of-sale
system from the section’s recordkeeping requirements. The
point-of-sale exclusion under §33.35(e)(1) is intended to exclude
the same type of transaction excluded from the recordkeeping
requirements of the BSA by the denition of "transmittal of funds"
in 31 CFR 103.11(j). Therefore, if a vendor’s bill pay system
qualies as a point of sale system under 31 CFR 103.11(j), the
bill pay system also qualies under §33.35(e)(1). The commis-
sion has revised §33.35(e)(1) to specically reference 31 CFR
103.11(j) and thereby clarify the scope of the exclusions.
The commenter next asked whether a state driver’s license con-
stitutes acceptable identication under §33.35(e)(4). Paragraph
(4) species the "identifying number" documentation that is ac-
ceptable for purposes of establishing foreign nationality or resi-
dence when a customer has no social security or employee iden-
tication number or passport number and is an alien. Clearly,
a state driver’s license does not evidence a person’s foreign
nationality or residence, and thus does not constitute accept-
able documentation as an "identifying number". The commission
does not believe that further clarication is necessary.
The commenter’s nal request for clarication asked whether
§33.35(e)(6), which species the records that must be main-
tained for transmission transactions in an amount less than
$3,000, applies to money orders. Section 33.35(c), (d), (e) and
(f) identies specic types of money transmission transactions
that are subject to the MSA and the recordkeeping requirements
that apply to each type of transaction. Subsection (c) sets
out the requirements that apply to transactions involving the
issuance or sale of travelers checks, money orders, or similar
payment instruments. Subsection (e) applies to transmission
of funds transactions. Money orders are clearly subject to
subsection (c) and not subsection (e), and the commission does
not believe that clarication is necessary.
In addition to requesting that the commission clarify certain
provisions, the commenter objected to the requirement in
§33.35(e)(3) that a license holder or authorized delegate ask a
customer if the customer is conducting the transaction on behalf
of another person. The commenter stated that the requirement
is overly burdensome and may have an adverse business im-
pact. The commission notes that the BSA and repealed 7 TAC
§29.11 and §4.3 require that certain information be recorded in
connection with an "on behalf of" transaction, a transmission
that a customer conducts on behalf of another. The duty to ask,
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although not expressly stated in the regulations, has thus always
existed. The commission believes the provision is necessary
to insure compliance with the "on behalf of" recordkeeping
requirement.
Finally, the commenter asks for an exemption from the record-
keeping requirements of §33.35 because the commenter is an
agent and does not directly provide the services covered by the
rule. The commission does not believe that a proposed rule com-
ment is an appropriate vehicle for requesting an exemption and
suggests that the commenter write the department and explain
why a waiver under §33.35(g) should be granted. However, the
commission notes that the BSA and §33.35 apply to license hold-
ers and persons conducting business on their behalf as autho-
rized delegates or agents. As a general matter, it is necessary
for license holders and their authorized delegates to be subject
to and comply with the recordkeeping requirements to achieve
the purposes of the BSA and the Money Services Act.
In addition to the clarication made to §33.35(e)(1) to speci-
cally reference 31 CFR 103.11(j), certain minor, nonsubstantive
changes have been made to the text of adopted new §§33.31,
33.33, 33.35, and 33.37 to achieve internal consistency and con-
sistency with the Chapter 33 sections the commission has pre-
viously adopted. Specically, the word "the" is deleted from cita-
tions to the Finance Code, the adopted sections cite to "Finance
Code, Chapter 151" rather than to the "Money Services Act", and
lower case "d" is substituted for capital "D" in references to the
department. Additionally, several typographical errors are cor-
rected.
The fees provided in adopted new §33.27 are established by the
commission and not mandated by the Legislature.
7 TAC §33.7, §33.27
The new sections are adopted under the authority of §151.102(a)
of the MSA, which generally authorizes the commission to adopt
rules to administer and enforce the Act. New §33.27 is also
adopted under §151.102(a)(5) and following sections of the MSA
that specically reference fees: Finance Code, §§151.104(e),
151.207(b)(1), 151.304(b)(1), 151.306(a)(5), 151.504(b)(1),
151.605(c)(3), and 151.605(i).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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7 TAC §§33.31, 33.33, 33.35, 33.37
The new sections are adopted under the authority of §151.102(a)
of the MSA, which generally authorizes the commission to adopt
rules to administer and enforce the Act. New §33.27 is also
adopted under §151.102(a)(5) and following sections of the MSA
that specically reference fees: Finance Code, §§151.104(e),
151.207(b)(1), 151.304(b)(1), 151.306(a)(5), 151.504(b)(1),
151.605(c)(3), and 151.605(i).
§33.31. What Records Must I Keep Related to Currency Exchange
Transactions?
(a) Does this section apply to me? This section applies if you
hold a license issued by the department under Finance Code, Chap-
ter 151 (Money Services Act), or are the authorized delegate of a li-
cense holder, as applicable, and you conduct currency exchange trans-
actions. Prior to August 15, 2006, this section also applies if you hold
a valid license issued under repealed Finance Code, Chapter 152 (Sale
of Checks Act) or Chapter 153 (Currency Exchange Act).
(b) What are the general recordkeeping requirements?
(1) As a general matter, you must maintain:
(A) records of all lings made, and that contain all in-
formation required, under applicable federal laws and regulations, in-
cluding the BSA and 31 CFR Part 103;
(B) in addition to the records required under Finance
Code, Chapter 151, the records required under this section related
specically to currency exchange transactions; and
(C) records sufcient to enable you to le accurate and
complete reports with the commissioner or department in accordance
with Finance Code, Chapter 151 and Chapter 33 of this title (relating
to Money Services Businesses).
(2) You must obtain and retain the information required un-
der this section in a log or by another means of retention that allows the
information to be readily retrieved. In addition, you must:
(A) maintain your records in such a manner that you can
identify and make available to the department the records related to
your Texas transaction activity, and separately account for your Texas
transaction activity; and
(B) make your records available to the department
within the time period reasonably requested.
(c) What specic records must I keep related to currency ex-
change?
(1) With respect to currency exchange transactions in an
amount in excess of $1,000, you must keep a record for each transaction
that contains:
(A) the customer and transaction information required
under 31 CFR §103.37(b)(3), provided that, if your customer does not
have a taxpayer identication number (e.g., social security, employee
identication number) or passport number and is an alien, you may use
the number of an alien identication card or other ofcial document
evidencing your customer’s foreign nationality or residence, such as
foreign driver’s license or foreign voter registration card; and
(B) the specic identifying information (number, type,
issuer) of a document that contains the name and a photograph of your
customer and that is customarily acceptable within the banking com-
munity as means of identication when cashing checks for nondeposi-
tors;
(C) your customer’s date of birth;
(D) the rate of exchange;
(E) the amount of any fee charged for the transaction;
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(F) the location of the ofce where the transaction is
conducted;
(G) information sufcient to identify your employee or
representative who conducts the transaction, such as initials, unique
employee or representative code, or other appropriate identier and a
corresponding legend, if necessary; and
(H) the unique number of the receipt required under
§33.33 of this title (relating to Currency Exchange Receipts).
(2) With respect to a transaction subject to paragraph (1) of
this subsection, you must ask your customer whether the customer is
conducting the transaction on the customer’s own behalf or on behalf of
another person (individual or business). If your customer is conducting
the transaction on behalf of another person, you must, in addition to the
information required under paragraph (1)(A) - (H) of this subsection,
obtain and record the name and address of the other person together
with appropriate identication for the other person, such as taxpayer
identication, passport, or alien registration number.
(3) With respect to currency exchange transactions in an
amount of $1,000 or less, you must keep a record for each transaction
that contains:
(A) the date and amount of the transaction;
(B) the currency names and total amount of each cur-
rency;
(C) the location of the ofce where the transaction is
conducted;
(D) the rate of exchange; and
(E) the amount of fee charged for the transaction.
(d) May I obtain a waiver of the recordkeeping requirements?
The commissioner may waive any requirement of this section upon a
showing of good cause if the commissioner determines that:
(1) you maintain records sufcient for the department to
examine your currency exchange business; and
(2) the imposition of the requirement would cause an undue
burden on you and conformity with the requirement would not signi-
cantly advance the state’s interest under Finance Code, Chapter 151.
§33.33. What Receipts Must I Issue Related to Currency Exchange
Transactions?
(a) Does this section apply to me? This section applies if you
hold a license issued by the department under Finance Code, Chap-
ter 151 (Money Services Act), or are the authorized delegate of a li-
cense holder, as applicable, and you conduct currency exchange trans-
actions. Prior to August 15, 2006, this section also applies if you hold
a valid license issued under repealed Finance Code, Chapter 152 (Sale
of Checks Act) or Chapter 153 (Currency Exchange Act).
(b) Must I issue a receipt in connection with the currency ex-
change transactions I conduct?
(1) For purposes of this section, "receipt" means a receipt,
electronic record or other written conrmation.
(2) With respect to a currency exchange transaction in an
amount in excess of $1,000, you must issue a receipt for each transac-
tion that:
(A) can be linked to the exchange transaction records
required under §33.31(c)(1) and (2) of this title (relating to Currency
Exchange Recordkeeping); and
(B) contains:
(i) the name of your licensed business and the busi-
ness address or telephone number;
(ii) the unique transaction or identication number;
(iii) the date and amount of the transaction;
(iv) the currency names and total amount of each
currency;
(v) the rate of exchange; and
(vi) the amount of fee charged for the transaction.
(3) With respect to a currency exchange transaction you
conduct with another nancial institution as that term is dened in
31 CFR §103.11(n) or with a nancial institution located outside the
United States, you must obtain a contemporaneous receipt for each
transaction regardless of where the transaction is conducted. If the
other nancial institution is a money services business as that term is
dened in 31 CFR §103.11(uu), or a money services business or -
nancial institution located outside the United States, the receipt must
contain:
(A) the date and amount of the transaction;
(B) the currency names and total amount of each cur-
rency;
(C) the rate of exchange;
(D) the name and address of the money services busi-
ness issuing the receipt; and
(E) information sufcient to identify the employee or
representative who conducts the transaction for the entity issuing the
receipt, such as initials, unique employee or representative code, or
other appropriate identier.
§33.35. What Records Must I Keep Related to Money Transmission
Transactions?
(a) Does this section apply to me? This section applies to you
if you hold a money transmission license issued by the department un-
der Finance Code, Chapter 151 (Money Services Act), or are the au-
thorized delegate of a license holder, as applicable. Prior to August 15,
2006, this section also applies if you hold a valid license issued under
repealed Finance Code, Chapter 152 (Sale of Checks Act) or Chapter
153 (Currency Exchange Act).
(b) What are the general recordkeeping requirements?
(1) As a general matter, you must maintain:
(A) records of all lings made, and that contain all in-
formation required, under applicable federal laws and regulations, in-
cluding the Bank Secrecy Act and 31 CFR Part 103 (collectively BSA);
(B) in addition to the records required under Finance
Code, Chapter 151, the records required in this section related to spe-
cic types of money transmission transactions; and
(C) records sufcient to enable you to le accurate and
complete reports with the commissioner or department in accordance
with Finance Code, Chapter 151 and Chapter 33 of this title (relating
to Money Services Businesses).
(2) You must obtain and retain the information required un-
der this section in a log or by another means of retention that allows the
information to be readily retrieved. In addition, you must:
(A) maintain your records in such a manner that you can
identify and make available to the department the records related to
your Texas transaction activity, and separately account for your Texas
transaction activity; and
31 TexReg 6648 August 25, 2006 Texas Register
(B) make your records available to the department
within the time period reasonably requested.
(3) If the BSA requires your authorized delegate to obtain,
record and maintain information in connection with transactions con-
ducted as your authorized sales representative, you shall, upon request
by the department, arrange with the authorized delegate to have the
records made available to the department. For example, the BSA re-
quires your authorized delegate to maintain records related to the sale
of travelers checks issued by you because your authorized delegate, as
seller, is the person that actually receives currency. The department
may require you to arrange for the production of those records for ex-
amination or as otherwise necessary or, alternatively, obtain the records
directly from your authorized delegate.
(4) If you exchange currency in connection with a money
transmission transaction subject to this section, you must comply with
the recordkeeping requirements of this section and not the requirements
of §33.31 of this title (relating to Currency Exchange Recordkeeping).
(c) What specic records must I keep related to the sale of
payment instruments?
(1) This subsection applies to transactions, including third-
party bill paying transactions, in which you issue or sell, either as a li-
cense holder or the authorized delegate of a license holder, as applica-
ble, travelers checks, money orders, checks or similar payment instru-
ments to one purchaser for $3,000 or more in currency.
(2) You must keep a record for each transaction that con-
tains the customer and transaction information required under 31 CFR
§103.29(a)(2) and (b).
(d) What specic records must I keep related to the issuance
and sale of stored value products?
(1) This subsection applies to transactions in which you is-
sue or sell, as a license holder or the authorized delegate of a license
holder, as applicable, stored value products (e.g., cards, devices, ser-
vices) in any amount for currency or an instrument payable in currency.
(2) You must maintain transaction records regarding each
stored value transaction that are appropriate for your business activities
and the type of stored value product you issue or sell. The records must
be sufcient to enable the department to determine the volume of your
stored value transactions and the amount of your outstanding stored
value liability.
(3) The BSA and 31 CFR Part 103 impose certain require-
ments upon money services businesses that issue, sell and redeem
stored value products. As of the effective date of this section, however,
the United States Department of Treasury has not adopted specic
recordkeeping requirements for stored value transactions. You must
comply with applicable BSA and other federal recordkeeping require-
ments when and as such requirements are adopted by the Department
of Treasury.
(e) What specic records must I keep related to transmission
of funds transactions?
(1) This subsection applies to transactions, including third-
party bill paying transactions, in which you, either as a license holder
or the authorized delegate of a license holder, as applicable:
(A) receive money from a sender for transmission to the
sender’s designated recipient and the sender pays for or otherwise funds
the transmission with currency, an instrument payable in currency, such
as a check or money order, or a credit card; or
(B) receive transmitted funds and pay the designated re-
cipient with currency or an instrument payable in currency. The re-
quirements do not apply to a transmission of funds transaction gov-
erned by the Electronic Fund Transfer Act of 1978 (title XX, Pub. L.
950630, 92 Stat. 3728, 15 USC 1693, et. seq.), as well as any other
funds transfers that are made through an automated clearing house, an
automated teller machine, or a point-of-sale system within the meaning
of 31 CFR 103.11(j).
(2) If a transmission of funds otherwise subject to this sub-
section is funded by a credit card, you must obtain and record only
the information required under the applicable provisions of 31 CFR
§103.33(f).
(3) With respect to a transmission transaction subject to
paragraph (5)(A) - (C) of this subsection, you must ask your customer
whether the customer is conducting the transaction on the customer’s
own behalf or on behalf of another person (individual or business)
and, if applicable, record the information regarding the other person
required under those subparagraphs.
(4) For purposes of paragraph (5) of this subsection, "iden-
tifying number" means the taxpayer identication number (e.g., social
security, employee identication number) or passport number of your
customer or the person on whose behalf your customer conducts the
transaction, as applicable, or, if your customer or other person has no
such number and is an alien, then the number of an alien identication
card or other ofcial document evidencing foreign nationality or res-
idence, such as a foreign driver’s license or foreign voter registration
card.
(5) With respect to a transmission transaction in an amount
of $3,000 or more, you must keep a record for each transaction that
contains:
(A) for an in-person transaction in which your customer
is the sender and orders the transaction on the customer’s own behalf
or on behalf of another person:
(i) the customer and transaction information re-
quired under 31 CFR §103.33(f)(1)(i) and (f)(2)(i), except that you
must review or record, as applicable:
(I) an identifying number for your customer and,
if applicable, the person on whose behalf your customer is conducting
the transaction;
(II) a photograph identication of your cus-
tomer;
(III) the identity of the issuer of the photograph
identication;
(IV) the recipient’s name; and
(V) the name of the recipient’s bank and bank ac-
count number if the funds are to be deposited in the recipient’s bank
account;
(ii) your customer’s date of birth;
(iii) your customer’s telephone number, or, if your
customer has no telephone, a notation in the record of that fact;
(iv) the time of day the transaction is conducted;
(v) the location of the ofce where the transaction is
conducted;
(vi) the method of payment (e.g., cash, check, credit
card);
(vii) the amount of any fee charged for the transac-
tion; and
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(viii) the unique number of the receipt required un-
der §33.37 of this title (relating to Money Transmission Receipts).
(B) for a not-in person transaction, for example, a trans-
action ordered by phone, fax, mail or online, in which your customer
is the sender and orders the transaction on the customer’s own behalf
or on behalf of another person:
(i) the customer and transaction information re-
quired under 31 CFR §103.33(f)(1)(i) and (f)(2)(ii), except that you
must review or record, as applicable:
(I) an identifying number for your customer and,
if applicable, the person on whose behalf your customer is conducting
the transaction;
(II) the recipient’s name; and
(III) the name of the recipient’s bank and bank
account number if the funds are to be deposited in the recipient’s bank
account;
(ii) your customer’s date of birth;
(iii) your customer’s telephone number, or, if your
customer has no telephone, a notation in the record of that fact;
(iv) the time of day the transaction is conducted;
(v) the location of the ofce where the transaction is
conducted;
(vi) the method of payment (e.g., cash, check, credit
card);
(vii) the amount of any fee charged for the transac-
tion; and
(viii) the unique number of the receipt required un-
der §33.37 of this title (relating to Money Transmission Receipts).
(C) for an in-person transaction in which your customer
receives payment of the transmitted funds as the designated recipient
or on behalf of the designated recipient:
(i) the customer and transaction information re-
quired under 31 CFR §103.33(f)(1)(iii) and (f)(3)(i), except that you
must review or record, as applicable:
(I) an identifying number for your customer and,
if applicable, the person on whose behalf your customer is conducting
the transaction;
(II) a photograph identication of your cus-
tomer;
(III) the identity of the issuer of the photograph
identication; and
(IV) the sender’s name;
(ii) your customer’s date of birth;
(iii) your customer’s telephone number, or, if your
customer has no telephone, a notation in the record of that fact;
(iv) the time of day your customer receives payment
of the transmitted funds;
(v) the location of the ofce where your customer
receives payment of the transmitted funds;
(vi) the method of payment (e.g., cash, check); and
(vii) the unique number of the receipt required under
§33.37 of this title (relating to Money Transmission Receipts).
(D) for a transaction where the transmission proceeds
are delivered to the designated recipient other than in person:
(i) the customer and transaction records required un-
der 31 CFR §103.33(f)(1)(iii) and (f)(3)(ii);
(ii) the sender’s name;
(iii) the location of the ofce where the transmitted
funds are received; and
(iv) the unique number of the receipt required under
§33.37 of this title (relating to Money Transmission Receipts).
(6) With respect to a transmission transaction in an amount
less than $3,000, whether your customer is the sender or the recipient,
you must keep a record for each transaction that contains:
(A) the date of the transaction and time of day your cus-
tomer orders the transmission or receives payment of the transmitted
funds;
(B) the location of the ofce where the transaction is
conducted;
(C) the amount of the transmission;
(D) the amount of any fee charged for the transaction;
(E) the names of the sender and recipient; and
(F) the unique number of the receipt required under
§33.37 of this title (relating to Money Transmission Receipts).
(f) What records must I keep related to currency transporta-
tion?
(1) This subsection applies to a transaction in which you, as
a license holder or the authorized delegate of a license holder, receive
currency or an instrument payable in currency to physically transport
the currency or its equivalent from one location to another by motor
vehicle or other means of transportation or through the use of the mail
or a shipping, courier or other delivery services.
(2) With respect to a transaction subject to paragraphs (3)
or (4) of this subsection, you must ask your customer whether the cus-
tomer is conducting the transaction on the customer’s own behalf or on
behalf of another person (individual or business.) If your customer is
conducting the transaction on behalf of another person, you must obtain
and record, in addition to the information required under paragraphs
(3) or (4) of this subsection, the name and address of the other person
together with appropriate identication for the other person, such as
taxpayer identication, passport, or alien registration number.
(3) With respect to a transportation transaction in an
amount of $3,000 or more in which your customer is the sender and
orders the transportation of the currency on the customer’s own behalf
or on behalf of another person, you must keep a record for each
transaction that contains:
(A) your customer’s name, address, date of birth and
telephone number or, if your customer has no telephone, a notation in
the record of that fact;
(B) your customer’s taxpayer identication number
(e.g., social security number, employee identication number) or pass-
port number or, if your customer does not have such a number and is
an alien, then the number of an alien identication card or other ofcial
document evidencing your customer’s foreign nationality or residence,
such as a foreign driver’s license or foreign voter registration card;
(C) the specic identifying information (number, type,
issuer) of a document that contains the name and a photograph of your
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customer and that is customarily acceptable within the banking com-
munity as a means of identication when cashing checks for nondepos-
itors;
(D) the designated recipient’s name;
(E) the designated recipient’s address and telephone
number to the extent that information is available to you after reason-
able inquiry;
(F) the amount of currency or instrument(s) to be trans-
ported and, if an instrument, the type of instrument (e.g., money order,
check);
(G) the date and time of day you receive from your cus-
tomer the currency or instrument(s) to be transported;
(H) the location of the ofce where the transaction is
conducted;
(I) the amount of any fee charged for the transaction;
and
(J) the unique number of the receipt required under
§33.37 of this title (relating to Money Transmission Receipts).
(4) With respect to a transportation transaction in an
amount of $3,000 or more in which your customer receives the
transported currency as the designated recipient or on behalf of the
designated recipient, you must keep a record for each transaction that
contains:
(A) your customer’s name, address, date of birth and
telephone number or, if your customer has no telephone, a notation in
the record of that fact;
(B) your customer’s taxpayer identication number
(e.g., social security number, employee identication number) or pass-
port number or, if your customer does not have such a number and is
an alien, then the number of an alien identication card or other ofcial
document evidencing your customer’s foreign nationality or residence,
such as a foreign driver’s license or foreign voter registration card;
(C) the specic identifying information (number, type,
issuer) of a document that contains the name and a photograph of your
customer and that is customarily acceptable within the banking com-
munity as a means of identication when cashing checks for nondepos-
itors;
(D) the sender’s name;
(E) the sender’s address and telephone number to the
extent that information is available to you after reasonable inquiry;
(F) the amount of currency or instrument(s) to be de-
livered to your customer and, if an instrument, the type of instrument
(e.g., money order, check);
(G) the date and time of day your customer receives the
transported currency or instrument(s);
(H) the location of the ofce where the transported cur-
rency or instrument(s) is delivered to your customer; and
(I) the unique number of the receipt required under
§33.37 of this title (relating to Money Transmission Receipts).
(5) With respect to a transportation transaction in an
amount less than $3,000, whether your customer is the sender or the
recipient, you must keep a record for each transaction that contains:
(A) the date and time of day you receive from your cus-
tomer the currency or instrument(s) to be transported or your customer
receives the transported currency or instrument(s), as applicable;
(B) the location of the ofce where the transaction is
conducted;
(C) the amount of the currency or instrument(s) trans-
ported;
(D) the amount of any fee charged for the transaction;
(E) the names of the sender and recipient; and
(F) the unique number of the receipt required under
§33.37 of this title (relating to Money Transmission Receipts).
(g) May I obtain a waiver of the recordkeeping requirements?
The commissioner may waive any requirement of this section upon a
showing of good cause if the commissioner determines that:
(1) you maintain records sufcient for the department to
examine your money transmission business; and
(2) the imposition of the requirement would cause an undue
burden on you and conformity with the requirement would not signi-
cantly advance the state’s interest under Finance Code, Chapter 151.
§33.37. What Receipts Must I Issue Related to Money Transmission
Transactions?
(a) Does this section apply to me? This section applies if you
hold a money transmission license issued under Finance Code, Chapter
151 (Money Services Act), or are the authorized delegate of a license
holder, as applicable. Prior to August 15, 2006, this section also applies
if you hold a valid license issued under repealed Finance Code, Chapter
152 (Sale of Checks Act) or Chapter 153 (Currency Exchange Act).
(b) Must I issue a receipt in connection with the money trans-
mission transactions I conduct?
(1) For purposes of this section "receipt" means a receipt,
electronic record or other written conrmation. If the customer con-
ducts the transaction online or electronically, the term includes a means
by which the customer can save or print a receipt or other record of the
transaction that contains the information required under this section.
(2) With respect to a transmission of funds transaction sub-
ject to §33.35(e) or a currency transportation transaction subject to
§33.35(f) of this title (relating to Money Transmission Recordkeeping),
regardless of the amount of the transaction, you must issue a receipt for
each transaction that:
(A) can be linked to the transaction records required un-
der §33.35(e) or (f) of this title, as applicable; and
(B) contains:
(i) the name of your licensed business and the busi-
ness address or telephone number;
(ii) the unique transaction or identication number;
(iii) the date of the transaction;
(iv) the amount of the transaction in United States
dollars; and
(v) the amount of any fee charged for the transaction.
(3) With respect to a currency transmission transaction sub-
ject to Finance Code, Chapter 278, you must provide the receipt re-
quired under Finance Code, §278.051 and §278.053, as applicable. The
information required under those sections may be included on the re-
ceipt required under paragraph (2) of this subsection.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Texas Department of Banking
Effective date: August 31, 2006
Proposal publication date: May 12, 2006
For further information, please call: (512) 475-1300
PART 5. OFFICE OF CONSUMER
CREDIT COMMISSIONER
CHAPTER 84. MOTOR VEHICLE
INSTALLMENT SALES
SUBCHAPTER A. SALES FINANCE
LICENSES
7 TAC §§84.101 - 84.111
The Finance Commission of Texas (the commission) adopts new
7 TAC, Chapter 84, concerning Motor Vehicle Installment Sales.
The new rules contained in 7 TAC §§84.101 - 84.111 outline
sales nance licenses with regard to motor vehicle dealers li-
censed by the Ofce of Consumer Credit Commissioner.
These rules are being relocated and reorganized. The agency
believes that the reorganization will benet licensees in that
these rules will be in a more logical location and order and will
be easier to nd. The new rules are substantially similar to
the rules being repealed, as found in 7 TAC, Subchapter S,
§§1.1401 - 1.1410, concerning Motor Vehicle Sales Finance
Licenses. The commission’s adopted repeal of Subchapter S
is published elsewhere in this issue of the Texas Register. The
commission is also adopting new §84.103, concerning new
registered ofces. The commission adopts new Chapter 84,
with changes to the proposal published in the May 12, 2006,
issue of the Texas Register (31 TexReg 3776).
The commission received no written comments on the proposal.
The following paragraphs regarding the purpose of each rule
track the original purpose language used when each rule was
originally adopted. These purposes still exist. In reference to
new Subchapter A, §§84.101 - 84.111, (former Subchapter S
§§1.1401-1.1410), additional explanation is provided under sec-
tions where recent changes in language have been incorporated
into the adopted new rules as a result of the agency’s rule review
of Subchapter S under Title 7, Part 1, Chapter 1 of the Texas Ad-
ministrative Code. The remaining changes throughout all sec-
tions consist of revisions to formatting, grammar, punctuation,
spelling, and other technical corrections. If no additional expla-
nation is provided other than the main purpose of the rule, then
the only changes made from the prior version of a rule being re-
pealed to the new rule being adopted are technical and nonsub-
stantive in nature. Minor revisions in wording have been made
to some rules and gures from their previously enacted version,
but often such changes do not substantively affect the meaning
of the rules, model clauses, or contracts and thus, further expla-
nation is unnecessary.
Section 84.101 (former §1.1401) denes particular terms.
Section 84.101(5)(A) has been claried regarding the inclusion
of spouses with community property interest, which had been
stated elsewhere in these licensing rules. In addition, the order
of the entity types in §84.101(5) has been reorganized to group
like entities together and to list the same sequence of entity types
throughout the rules.
Section 84.102 (former §1.1402) describes the procedure for l-
ing a new application for a motor vehicle sales nance, includ-
ing instructions regarding what forms to use, what information is
necessary on the application, and what information must be led
with the application.
Section 84.102 has been revised to conform to the agency’s cur-
rent practice, including the description of the requirement for a
statement regarding previous installment transactions, as con-
tained in §84.102(2)(D). The requirements for disclosure of own-
ers and principal parties for general partnerships and limited
partnerships, as well as the ngerprinting requirements have
been claried. The adoption also adds information related to
applications by nonprot organizations. In addition, the order of
the entity types in §84.102 has been reorganized to group like
entities together and to list the same sequence of entity types
throughout the rules.
Section 84.103 (new rule) outlines the procedures for licensees
to add new registered ofces. Some of this language had been
included in different sections within the previously enacted ver-
sion of these rules, but the agency has determined that a sepa-
rate section addressing new registered ofces would be bene-
cial to the agency as well as licensees.
Section 84.104 (former §1.1403) describes the procedure for l-
ing an application for transfer of a motor vehicle sales nance
license, including the ling requirements.
Section 84.104 has been revised to clarify the circumstances
for each entity type and situation as to when a transfer will be
required. Additionally, the order of the entity types in §84.104(a)
has been reorganized to group like entities together and to list
the same sequence of entity types throughout the rules.
Section 84.105 (former §1.1405) describes what action the li-
censee must take when it changes the proportion of ownership
in, or the form of, the licensed entity and lists the time frame
within which the licensee must notify the commissioner.
Section 84.105(c) has been revised to clarify the circumstances
as to when a change in proportionate ownership does not require
a transfer of license. In addition, a new procedure whereby li-
censees are to submit a Notication of Proportionate Ownership
Change form has been added to §84.105(c).
Section 84.106 (former §1.1404) describes how an application
for a motor vehicle sales nance license is processed, including
a description of when an application is complete, as well as an
explanation of what may occur if an applicant fails to complete
an application. In addition, this section describes the hearings
process that occurs if the applicant contests the denial of its ap-
plication.
Section 84.107 (former §1.1406) requires each applicant, upon
discovery of new or changed information, to supplement its
application within 10 calendar days of discovery of the new or
changed information.
Section 84.108 (former §1.1407) describes the procedures for
relocating a licensed ofce, including deadlines for notication
to the commissioner.
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Section 84.109 (former §1.1408) describes how a licensee may
change its license from active to inactive status and how a li-
censee may activate an inactive license.
Additionally, a specic subsection, §84.109(c), has been added
to clarify the difference between inactivating a license and can-
celing a license.
Section 84.110 (former §1.1409) sets out the fees for new
licenses, license transfers, ngerprint checks, license amend-
ments, license duplication, and cost of hearings.
In addition, a specic subsection, §84.110(c), has been added
to provide a fee for a notication of proportionate ownership
change.
Section 84.111 (former §1.1410) states the implementation pro-
visions of licensing.
Section 84.111 has been revised in that former §1.1410(b) has
been deleted, as the agency is no longer issuing provisional li-
censes.
These new sections are adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §348.513 grants the Finance Commission
the authority to adopt rules to enforce the motor vehicle install-
ment sales chapter.
These rules affect Texas Finance Code, Chapter 348.
§84.101. Denitions.
Words and terms used in this chapter that are dened in Texas Finance
Code, Chapter 348, have the same meanings as dened in Chapter 348.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
(1) Afliate--A business entity directly or indirectly
through one or more intermediaries that is under common control with
the applicant or licensee.
(2) Applicant--An entity that has led the required forms
and fees to operate under a license from the Ofce of Consumer Credit
Commissioner pursuant to Texas Finance Code, Chapter 348.
(3) Foreign entity--An entity formed under the laws of a
jurisdiction other than the State of Texas.
(4) Licensed location--The central or main location of the
entity.
(5) Principal party--An individual with a substantial rela-
tionship to the proposed business of the applicant. The following indi-
viduals are considered to be principal parties:
(A) proprietors, to include spouses with community
property interest;
(B) general partners;
(C) ofcers of privately-held corporations, to include
the chief executive ofcer or president, the chief operating ofcer or
vice president of operations, and those with substantial responsibility
for operations or compliance with Texas Finance Code, Chapter 348;
(D) directors of privately-held corporations;
(E) individuals associated with publicly-held corpora-
tions designated by the applicant as follows:
(i) ofcers as provided by subparagraph (D) of this
section (as if the corporation was privately-held); or
(ii) three ofcers or similar employees with signif-
icant involvement in the corporation’s activities governed by Texas
Finance Code, Chapter 348. One of the persons designated shall be
responsible for assembling and providing the information required on
behalf of the applicant and shall sign the application for the applicant;
(F) voting members of a limited liability corporation;
(G) trustees and executors;
(H) ofcers of nonprot organizations; and
(I) individuals designated as a principal party where
necessary to fairly assess the applicant’s nancial responsibility,
experience, character, general tness, and sufciency to command the
condence of the public and warrant the belief that the business will
be operated lawfully and fairly as required by the commissioner.
(6) Privately-held corporation--A corporation that is not
publicly-held.
(7) Publicly-held corporation--A corporation:
(A) subject to the registration provisions of the Securi-
ties Act of 1933 in order to allow a public offering of voting stock; or
(B) owned directly or indirectly by a parent corporation
that is subject to the registration provisions of the Securities Act of
1933.
(8) Registered Ofces--Each location other than the li-
censed location where a licensee will originate, service, or collect on
retail installment contracts subject to Texas Finance Code, Chapter
348. The term also includes any additional assumed name that the li-
censee uses at a single location to engage in a Chapter 348 transaction.
§84.102. Filing of New Application.
An application for issuance of a new motor vehicle sales nance license
must be submitted on forms prescribed by the commissioner at the date
of ling and in accordance with the commissioner’s instructions. The
application must include the appropriate fees and the following:
(1) Required forms.
(A) Application for Motor Vehicle Sales Finance Li-
cense.
(i) Location. A physical street address must be listed
for the applicant’s proposed licensed location. If the address has not yet
been determined or the application is for an inactive license, then the
application must indicate an application for an inactive license.
(ii) Responsible person. The person responsible for
the day-to-day operations of applicant’s proposed ofce must be listed.
(iii) Signature.
(I) If the applicant is a proprietor each owner
must sign.
(II) If the applicant is a partnership, each general
partner must sign.
(III) If the applicant is a corporation, an autho-
rized ofcer must sign.
(IV) If the applicant is a limited liability com-
pany, an authorized member or manager must sign.
(V) If the applicant is a trust or estate, the trustee
or executor, as appropriate, must sign.
(VI) If the applicant is a nonprot organization,
an authorized ofcer must sign.
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(B) List of Registered Ofces for a Motor Vehicle Sales
Finance License. Each additional location, other than the licensed lo-
cation shown on the Application for Motor Vehicle Sales Finance Li-
cense, must be listed on this form. The applicant should provide the
assumed name (DBA), physical address, telephone number, and the
person responsible for day-to-day operations for each registered ofce.
A registered ofce is required for any additional assumed name that the
licensee uses at a single location to engage in a Texas Finance Code,
Chapter 348 transaction.
(C) Disclosure of Owners and Principal Parties.
(i) Proprietorship. The applicant must disclose who
owns and who is responsible for operating the business. All commu-
nity property interest must also be disclosed. If the business interest
is owned by a married individual as separate property, documentation
establishing or conrming separate property status must be provided.
(ii) General partnership. Each partner must be listed
and the percentage of ownership stated. If a general partner is wholly
or partially owned by a legal entity and not a natural person, a nar-
rative or diagram must be attached that includes the names and titles
of all "managerial ofcials," as that term is dened in Texas Business
Organization Code, §1.002 and a description of the ownership of each
legal entity must be provided. General partnerships that register as lim-
ited liability partnerships should provide the same information as that
required for general partnerships.
(iii) Limited partnership. Each partner, general and
limited, must be listed and the percentage of ownership stated.
(I) General partners. The applicant should pro-
vide the complete ownership, regardless of percentage owned, for all
general partners. If a general partner is wholly or partially owned by a
legal entity and not a natural person, a narrative or diagram must be at-
tached that includes the names and titles of all "managerial ofcials," as
that term is dened in Texas Business Organization Code, §1.002, and
a description of the ownership of each legal entity must be provided.
(II) Limited partners. The applicant should pro-
vide a complete list of all limited partners owning 10% or more of the
partnership.
(III) Limited partnerships that register as limited
liability partnerships. The applicant should provide the same informa-
tion as that required for limited partnerships.
(iv) Corporation. The ofcers and directors’ sec-
tions on the form must be completed. Each shareholder holding 10%
or more of the voting stock must be listed if the corporation is pri-
vately-held. If a parent corporation is the sole or part owner of the pro-
posed business, a narrative or diagram must be attached that describes
each level of ownership of 10% or greater.
(v) Limited liability company. Each manager, of-
cer, agent, and member owning 10% or more of the company, as those
terms are dened in the Texas Business Organization Code, §1.002,
and as used in Texas Business Organization Code, Title 3, Chapter 101,
Limited Liability Companies, must be listed. If a member is a legal en-
tity and not a natural person, a narrative or diagram must be attached
that describes each level of ownership of 10% or greater.
(vi) Trust or Estate. Each trustee or executor, as ap-
propriate, must be listed.
(vii) Nonprot organizations. Each ofcer must be
listed.
(D) Application Questionnaire. All questions must be
answered. Questions requiring a "yes" answer must be accompanied by
an explanatory statement and any appropriate documentation requested
on the form.
(E) Appointment of Statutory Agent and Consent
to Service. This form must be completed by each applicant. The
statutory agent is the person or entity to whom any legal notice may be
delivered. The agent must be a Texas resident and list an address for
legal service. If the statutory agent is a natural person, the address must
be a physical residential address. If the applicant is a corporation or
limited liability company, the statutory agent should be the registered
agent on le with the Texas Secretary of State. If the statutory agent is
not the same as the registered agent led with the Texas Secretary of
State, then the applicant must submit certied minutes appointing the
new agent.
(F) Personal Afdavit. Each individual listed on the
Disclosure of Owners and Principal Parties meeting the denition of
principal party as dened in §84.101 of this title (relating to Deni-
tions) must complete this form. All requested information must be pro-
vided.
(G) Personal Questionnaire. Each individual listed on
the Disclosure of Owners and Principal Parties meeting the denition
of principal party as dened in §84.101 of this title must complete this
form. Each question must be answered. If any question, except ques-
tion 1, is answered "yes," an explanation must be provided.
(H) Employment History. Each individual listed on the
Disclosure of Owners and Principal Parties meeting the denition of
principal party as dened in §84.101 of this title must complete this
form. Each principal party should provide a continuous 10-year history,
with no gaps, accounting for time spent as a student, unemployed, or
retired. The employment history must also include the individual’s
association with the entity applying for the license.
(I) Fingerprint cards.
(i) For all persons meeting the denition of princi-
pal party as dened in §84.101 of this title, a complete set of legible
ngerprints must be provided. All ngerprints should be submitted in
a format prescribed by the agency and approved by the Department of
Public Safety and the Federal Bureau of Investigation.
(ii) For limited partnerships, if the Disclosure of
Owners and Principal Parties under subparagraph (C)(iii)(I) of this
paragraph does not produce a natural person, the applicant must
provide a complete set of legible ngerprints for individuals who are
associated with the general partner as principal parties.
(iii) For entities with complex ownership structures
that result in the identication of individuals to be ngerprinted who
do not have a substantial relationship to the proposed applicant, the
applicant may submit a request to ngerprint three ofcers or similar
employees with signicant involvement in the proposed business. The
request should describe the relationship and signicant involvement of
the individuals in the proposed business. The agency may approve the
request, seek alternative appropriate individuals, or deny the request.
(iv) For individuals who have previously been
licensed by the agency and principal parties of entities currently
licensed, ngerprints are not required.
(2) Other required lings.
(A) Contract forms. The applicant must provide infor-
mation regarding the retail installment contract forms generally ex-
pected to be used.
(i) Custom forms. If a custom contract form is an-
ticipated for regular use, a complete preliminary draft indicating the
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number and distribution of copies expected for each transaction must
be submitted.
(ii) Stock forms. If an applicant plans to purchase
stock forms from a supplier, the applicant must attach a statement that
includes the supplier’s name and address and a list identifying the forms
to be used.
(B) Statement of Experience. An applicant should pro-
vide information that relates to the applicant’s prior experience in the
motor vehicle sales nance business. If the applicant or its principal
parties do not have signicant experience in the business, the applicant
must provide a written statement explaining the applicant’s relevant
business experience or education, why the commissioner should nd
that the applicant has the requisite experience, and how the applicant
plans to obtain the necessary knowledge to operate lawfully and fairly.
(C) Business Operation Plan. An applicant must attach
a brief narrative to the application explaining:
(i) an estimate of how many motor vehicles will be
nanced by the applicant each year;
(ii) whether the applicant will hold the retail install-
ment contracts or whether the applicant will assign its retail installment
contracts;
(iii) whether the applicant will only be accepting
contracts from another entity (assignor), and, if so, list the types of
entities; and
(iv) whether the collections will occur at the licensed
location.
(D) Statement regarding previous installment transac-
tions. Each applicant must submit a statement that it has or has not
made or collected on any retail installment contract or accepted the cash
payment for a motor vehicle in one or more installments from Septem-
ber 1, 2002, to date. This includes any contracts signed by applicant as
seller that are subsequently assigned to a third party. If the applicant is
purchasing another dealership and has permission to operate under an
existing license, as described in §84.104 of this title (relating to Trans-
fer of License), the statement outlined by this subparagraph is not re-
quired. If the applicant has engaged in any of the referenced activities,
the applicant must provide the following information:
(i) A list of all contracts used to nance the sale of a
motor vehicle in one or more installments (whether the applicant was
the original seller or whether the applicant became a holder). The list
should include the name of the buyer, contract date, vehicle cash price,
amount of down payment, net trade-in amount, total amount nanced,
payment frequency (monthly, semi-monthly, bi-weekly, weekly), total
number of payments, and payment amount(s).
(ii) From the list provided by the applicant, submit
copies of ten (10) complete les. The complete le includes, but is not
limited to, the buyer’s order, signed retail installment contract, payment
history, certicate of title, and other documents related to that transac-
tion. If there are fewer than ten (10) accounts, provide a complete copy
of each le.
(E) Assumed name. If applicable, provide evidence
that all assumed names have been led with either the county clerk’s
ofce (proprietors and general partnerships) or the Texas Secretary of
State (corporations, limited liability companies, and limited partner-
ships).
(F) Entity documents.
(i) Partnerships. A partnership applicant must sub-
mit a copy of the relevant portions of the partnership agreement ad-
dressing ownership and the responsibility for operations. If the appli-
cant is a limited partnership or a limited liability partnership, provide
evidence of ling with the Texas Secretary of State.
(ii) Corporations. A corporate applicant, domestic
or foreign, must provide the following documents:
(I) copies of the relevant portions of the by-laws
addressing the required number of directors and the required ofcer
positions for the corporation; and
(II) minutes of corporate meetings that record the
election of the statutory agent and all current ofcers and directors as
listed on the Disclosure of Owners and Principal Parties, or a certi-
cation from the secretary of the corporation identifying the statutory
agent and current ofcers and directors as listed on the Disclosure of
Owners and Principal Parties.
(iii) Publicly-held corporations. In addition to the
items required for corporations, a publicly-held corporation must le
the most recent 10K or 10Q for the applicant or for the parent company.
(iv) Limited liability companies. A limited liability
company applicant, domestic or foreign, must provide the following
documents:
(I) a copy of the relevant portions of the operat-
ing agreement and regulations addressing responsibility for operations;
and
(II) minutes of meetings that record the election
of the statutory agent and all current ofcers, directors, and managers
as listed on the Disclosure of Owners and Principal Parties, or a certi-
cation identifying the statutory agent and current ofcers, directors,
and managers as listed on the Disclosure of Owners and Principal Par-
ties.
(v) Trusts. A copy of the relevant portions of the
instrument that created the trust addressing management of the trust
and operations of the applicant must be led with the application.
(vi) Estates. A copy of the relevant portions of the
instrument establishing the estate addressing management of the estate
and operations of the applicant must be led with the application.
(vii) Nonprot organizations. The applicant must
provide a copy of the relevant portions of the instrument creating the
nonprot organization addressing management of the organization and
operations of the applicant. A nonprot applicant must also provide a
copy of its ling with the Internal Revenue Service or other evidence
to verify that the applicant is a nonprot organization exempt from tax-
ation under Internal Revenue Code of 1986, §501(c)(3).
(viii) Foreign entities. In addition to the items re-
quired by this chapter, a foreign entity must provide a statement of
where records of Texas transactions will be kept. If these records will
be maintained at a location outside of Texas, the applicant must ac-
knowledge responsibility for the travel costs associated with exami-
nations in addition to the usual assessment, or agree to make all the
records available for examination in Texas.
(3) Late ling. An applicant who desires to retroactively
le a license application may do so by complying with Texas Finance
Code, §349.303, and the rules adopted under this chapter.
§84.103. New Registered Ofces.
(a) A licensee may conduct Texas Finance Code, Chapter 348
transactions at different locations or under additional assumed names
at a single location by ling a New Registered Ofce Notication and
paying the applicable fee.
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(b) The New Registered Ofce Notication must be led be-
fore a licensee can engage in a Chapter 348 transaction at the different
location or under the additional assumed name.
(1) Date registered ofce began conducting Chapter 348
transactions. If the registered ofce has commenced business, provide
the date the registered ofce began conducting Texas Finance Code,
Chapter 348 transactions. If the form is led in advance, provide the
date the licensee anticipates commencing business under this registered
ofce.
(2) License number of licensed location. Provide the li-
cense number shown on the license of the licensed location issued by
the Ofce of Consumer Credit Commissioner.
(3) Assumed name. If the registered ofce is using an as-
sumed name, provide evidence that it has been led with either the
county clerk’s ofce (proprietors and general partnerships) or the Texas
Secretary of State (corporations, limited liability companies, and lim-
ited partnerships).
(c) Late ling. A licensee who desires to retroactively register
an ofce may do so by complying with Texas Finance Code, §349.302,
and the rules adopted under this chapter.
§84.104. Transfer of License.
(a) Denition. As used in this chapter, a "transfer of owner-
ship" does not include a change in proportionate ownership as dened
in §84.105(c) of this title (relating to Change in Form or Proportionate
Ownership). Transfer of ownership includes the following:
(1) an existing owner of a sole proprietorship relinquishes
that owner’s entire interest in a license or an entirely new entity has
obtained an ownership interest in a sole proprietorship license;
(2) any purchase or acquisition of control of a licensed gen-
eral partnership, in which a partner owning 10% or more relinquishes
that owner’s entire interest or a new general partner obtains an owner-
ship interest of 10% or more;
(3) any purchase or acquisition of a licensed limited part-
nership interest:
(A) of 10% or more of ownership;
(B) in which a general partner relinquishes that owner’s
entire interest in a licensee; or
(C) in which a new general partner obtains an owner-
ship interest in the licensee. A transfer of ownership occurs regardless
of the percentage of ownership exchanged of the general partner;
(4) any purchase or acquisition of control of 10% or more
of the outstanding voting stock of any licensed privately-held corpora-
tion, or of 51% or more of any privately-held corporation which is the
parent or controlling stockholder of a licensed corporation. The term
also includes stock ownership changes that result in a change of control
(i.e. 51% or more) for a publicly-held company;
(5) any purchase or acquisition of control of 10% or more
of a membership interest of any licensed limited liability company, or
of 51% or more of any limited liability company which is the parent or
controlling member of a licensed limited liability company;
(6) any acquisition of a license by gift, devise, or descent;
and
(7) any purchase or acquisition of control of a licensed en-
tity whereby a substantial change in management or control of the busi-
ness occurs, despite not fullling the requirements of subsection (a)(1)
- (5) of this section, and the commissioner has reason to believe that
proper regulation of the licensee dictates that a transfer must be pro-
cessed.
(b) Approval of transfer. No license may be sold, transferred,
or assigned without written approval by the commissioner.
(c) Filing requirements. An application for transfer of a li-
cense must be submitted on forms prescribed by the commissioner and
in accordance with the rules and instructions. The application for trans-
fer shall include the appropriate fees and the following:
(1) Application. The instructions in §84.102 of this title
(relating to Filing of New Application) are applicable to this ling.
(2) Registered ofces. The instructions in §84.102 of this
title are applicable to this ling.
(3) Disclosure of Owners and Principal Parties. The in-
structions in §84.102 of this title are applicable to this ling.
(4) Appointment of Statutory Agent and Consent to Ser-
vice. The instructions in §84.102 of this title are applicable to this l-
ing.
(5) Personal Afdavit, Personal Questionnaire, and Em-
ployment History. The instructions in §84.102 of this title are appli-
cable to these lings.
(6) Fingerprint cards. The instructions in §84.102 of this
title are applicable to this ling.
(7) Evidence of the transfer of ownership. Documentation
evidencing the transfer of ownership must be led with the application
and should include one of the following:
(A) a copy of the asset purchase agreement when only
the assets have been purchased;
(B) a copy of the stock purchase agreement or other ev-
idence of acquisition if voting stock of a corporate licensee has been
purchased or otherwise acquired; or
(C) any document that transferred ownership by gift,
devise, or descent, such as a probated will or a court order.
(d) Permission to operate. No business under the license shall
be conducted by any transferee until the application has been received,
all applicable fees have been paid, and a request for permission to oper-
ate has been approved. A request for permission to operate during the
pendency of the application may be denied. This subsection does not
apply to a change of control of a publicly-held corporation or a change
due to the death or disability of an individual.
(e) Purchaser operating under seller’s license. A written agree-
ment whereby a seller grants a buyer the authority to operate under the
seller’s license pending approval of the buyer’s new license application
is authorized. The agreement must provide that the seller accepts full
responsibility to any customer of the licensed business for any acts of
the buyer in connection with the operation of the business. The writ-
ten agreement between the seller and the buyer must be submitted to
the commissioner with a request to operate under the seller’s license
not less than 10 business days after the closing or the date of the sale.
The agreement shall be for a dened period of time as provided in the
agreement. Two companies may not simultaneously operate under a
single license. If a seller grants another company permission to oper-
ate under the seller’s license, the seller must cease operating under the
authority of the license.
(f) Application ling deadline. Applications led in connec-
tion with transfers of ownership may be led in advance but must be
led no later than 10 calendar days following the actual transfer. Fail-
ure to meet the application ling deadline does not invalidate trans-
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actions unless the agency has obtained a contrary nding through the
administrative process.
§84.105. Change in Form or Proportionate Ownership.
(a) Organizational form. When any licensee desires to change
the organizational form of its business (e.g., from proprietorship to cor-
poration), the licensee must advise the commissioner in writing of the
change within 10 calendar days by ling the appropriate fees and trans-
fer application documents as provided in this title. In addition, the li-
censee shall submit a copy of the relevant portions of the organizational
document for the new entity (e.g., the articles of incorporation) address-
ing the ownership and management of the new entity. Failure to meet
the application ling deadline does not invalidate transactions unless
the agency has obtained a contrary nding through the administrative
process.
(b) Merger. A merger of a licensee is a change of ownership
that results in a new or different surviving entity and requires the ling
of a transfer application pursuant to this title. A merger of the parent
entity of a licensee that leads to the creation of a new entity requires
a transfer application pursuant to this title. A merger of the licensee’s
parent entity resulting in a different surviving parent entity requires a
transfer application pursuant to this title. Mergers or transfers of other
entities with a benecial interest beyond the parent entity level only
require notication within 10 calendar days. Failure to meet the ap-
plication or notication ling deadline does not invalidate transactions
unless the agency has obtained a contrary nding through the admin-
istrative process.
(c) Proportionate ownership.
(1) When a change in proportionate ownership results in
the exact same owners still owning the business, a transfer will not be
required, even if some of those same owners have a change in pro-
portionate ownership resulting in control of 10% or more of the busi-
ness where it did not exist previously. Such a proportional change in
ownership among the current owners does not require the ling of a
transfer application, but does require notication when the cumulative
ownership change to a single entity or individual amounts to 5% or
greater. No later than 10 calendar days following the actual change,
the licensee is required to complete and submit a Notication of Pro-
portionate Ownership Change form as prescribed by the commissioner
and pay an appropriate fee as outlined in §84.110 of this title (relating
to Fees).
(2) This subsection does not apply to a publicly-held cor-
poration that has led with the agency the most recent 10K or 10Q
ling of the licensee or the publicly-held parent corporation.
(3) Failure to meet the notication ling deadline does not
invalidate transactions unless the agency has obtained a contrary nd-
ing through the administrative process.
§84.106. Processing of Application.
(a) Initial review. Applications shall be responded to within
14 calendar days of receipt stating that the application is complete and
accepted for ling or stating that the application is incomplete and spec-
ifying the information required for acceptance.
(b) Complete application. An application is complete when:
(1) it conforms to the rules and published instructions;
(2) all fees have been paid; and
(3) all requests for additional information have been satis-
ed.
(c) Failure to complete application. If a complete application
has not been led within 30 calendar days after notice of deciency has
been sent to the applicant, the application may be denied.
(d) Hearing. Whenever an application is denied, the affected
applicant has 30 calendar days from the date the application was de-
nied to request in writing a hearing to contest the denial. This hearing
shall be conducted pursuant to the Administrative Procedure Act, Texas
Government Code, Chapter 2001, and §9.1 et seq. of this title (relating
to Rules of Procedure for Contested Case Hearings, Appeals, and Rule-
makings), before an administrative law judge who will recommend a
decision to the commissioner. The commissioner will then issue a nal
decision after review of the recommended decision.
(e) Denial. If an application has been denied, the investigation
fee and the ngerprint processing fee in §84.110 of this title (relating
to Fees) shall be forfeited.
(f) Processing time.
(1) A license application shall ordinarily be approved or
denied within a maximum of 60 calendar days after the date of ling
of a completed application.
(2) When a hearing is requested following an initial license
application denial, the hearing shall be held within 60 calendar days
after a written request for a hearing is made unless the parties agree to
an extension of time. A nal decision approving or denying the license
application shall be made after receipt of the proposal for decision from
the administrative law judge.
(3) Exceptions. More time may be taken where good cause
exists, as dened by Texas Government Code, §2005.004, for exceed-
ing the established time periods in paragraphs (1) and (2) of this sub-
section.
(g) Applications and notices as public records. Once a license
application or notice is led with the agency, it becomes a "state record"
under Texas Government Code, §441.180(11), and "public informa-
tion" under Texas Government Code, §552.002. Under Texas Govern-
ment Code, §441.190, §441.191 and §552.004, the original applica-
tions and notices must be preserved as "state records" and "public infor-
mation" unless destroyed with the approval of the director and librarian
of the State Archives and Library Commission under Texas Govern-
ment Code, §441.187. Under Texas Government Code, §441.191, the
agency may not return any original documents associated with a license
application or notice to the applicant or licensee. An individual may
request copies of a state record under the authority of the Texas Public
Information Act, Texas Government Code, Chapter 552.
§84.107. Amendments to Pending Application.
(a) Upon request, each applicant shall provide information
supplemental to that contained in the applicant’s original application
documents and attachments.
(b) Any action, fact, or information that would require a ma-
terially different answer than that given in the original license applica-
tion and which relates to the qualications for license must be reported
within 10 calendar days after the person has knowledge of the action,
fact, or information.
§84.108. Relocation.
(a) Relocation of a licensed location. A licensee may move a
licensed location to any other location by paying the appropriate fees
and giving notice of intended relocation to the commissioner not less
than 10 calendar days prior to the anticipated moving date.
(b) Relocation of a registered ofce. A licensee may move a
registered ofce from the registered location to any other location by
paying the appropriate fees and giving notice of intended relocation to
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the commissioner not less than 10 calendar days prior to the anticipated
moving date.
(c) The notice must include the contemplated new address of
the licensed location or registered ofce and the approximate date of
relocation. Failure to meet the notication deadline does not invalidate
transactions unless the agency has obtained a contrary nding through
the administrative process.
§84.109. License Status.
(a) Inactivation of an active license. A licensee may cease op-
erating a licensed location and choose to inactivate the license. A li-
cense may be inactivated by giving notice of the cessation of operations
on the appropriate form not less than 10 calendar days prior to the an-
ticipated inactivation date and remitting the fee for license amendment.
Registered ofces will be designated as closed when a license is inac-
tivated. A licensee must continue to pay the yearly renewal fees for an
inactive license, or the license will expire.
(b) Activation of an inactive license. A licensee may activate
a license by giving notice of the intended activation on the appropriate
form not less than 10 calendar days prior to the anticipated activation
date and remitting the fee for license amendment. Registered ofces
must be listed and appropriate fees paid upon activation of a license.
(c) Cancellation of a license. A licensee may cancel an inac-
tive license by providing written notice of the cessation of operations
and a request to cancel the license.
(d) Expiration. A license will expire unless a fee is paid by
the due date on the license renewal form. A licensee that pays the
annual renewal and examination assessment will automatically be re-
newed even though a new license may not be issued.
§84.110. Fees.
(a) New licenses.
(1) Investigation fees. A $100 non-refundable investiga-
tion fee is assessed each time an application for a new license is led.
(2) Registered ofce fees. The fee for each registered ofce
is $25.
(b) License transfers. An applicant must pay a non-refundable
investigation fee of $100 for the transfer of a license.
(c) Notication of proportionate ownership change. An appli-
cant must pay a non-refundable fee of $25 when ling a Notication
of Proportionate Ownership Change form as provided by §84.105(c)
of this title (relating to Change in Form or Proportionate Ownership).
(d) Fingerprint record checks. The non-refundable fee to in-
vestigate each applicant’s ngerprint record is $40 per set. This fee
must be paid for each set of ngerprints led with an application for a
new license or a license transfer.
(e) License amendment.
(1) License amendment fees. A fee of $25 must be paid
each time a licensee seeks to amend a license by rendering a license
inactive, activating an inactive license, changing the assumed name of
the licensee, or relocating a licensed location.
(2) Registered ofce amendment fees. The fee for amend-
ing or relocating a registered ofce is $10.
(f) Annual renewal and examination assessment.
(1) An annual renewal fee is required for each licensee con-
sisting of:
(A) a licensed location fee of $75;
(B) a registered ofce fee of $10 per location; and
(C) a variable fee based upon the annual dollar volume
of contracts originated or acquired during the preceding calendar year.
(2) The maximum annual assessment for each active li-
cense shall be no more than $250 excluding the registered ofce fees.
(g) Licensed location or registered ofce duplicate certicate.
The fee for a duplicate certicate is $10.
(h) Costs of hearings. The commissioner may assess the costs
of an administrative appeal pursuant to Texas Finance Code, §14.207
for a hearing afforded under §84.106 of this title (relating to Processing
of Application), including the cost of the administrative law judge, the
court reporter, and agency staff representing the agency at a hearing.
§84.111. Implementation Provisions of Licensing.
(a) Effective date. The effective date of the statutory licensing
requirement is September 1, 2002. After September 1, 2002, a motor
vehicle seller may not engage in any retail installment transaction with-
out a motor vehicle sales nance license granted under this title. Any
motor vehicle seller engaging in a motor vehicle sales nance transac-
tion prior to September 1, 2002, must comply with Texas Finance Code,
§348.401 and §348.402, and 7 TAC, Part 1, Chapter 1, Subchapter P,
as those provisions were in effect. Failure to comply with previously
required registration provisions is grounds for denial of an application
made under §84.106 of this title (relating to Processing of Application).
(b) Securitization of transactions. In the case of securitized
transactions, such as a transaction in which motor vehicle retail install-
ment contracts are held in trust or similar structure with participatory
interests in the structure transferred to investors, the licensing require-
ments may be fullled either by the trust or other securitization entity
or by the servicer that is responsible for servicing the contracts included
in the securitized entity.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Of¿ce of Consumer Credit Commissioner
Effective date: August 31, 2006
Proposal publication date: May 12, 2006
For further information, please call: (512) 936-7640
SUBCHAPTER B. INSTALLMENT SALES
CONTRACT PROVISIONS
7 TAC §§84.201 - 84.210
The Finance Commission of Texas (the commission) adopts new
7 TAC Chapter 84 , concerning Motor Vehicle Installment Sales.
The new rules contained in 7 TAC §§84.201 - 84.210 outline
installment sales contract provisions with regard to motor vehi-
cle dealers licensed by the Ofce of Consumer Credit Commis-
sioner.
These rules are being relocated and reorganized. The agency
believes that the reorganization will benet licensees in that
these rules will be in a more logical location and order and
will be easier to nd. The new rules are substantially similar
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to the rules being repealed, as found in 7 TAC, Subchapter
R, §§1.1301 - 1.1309, concerning Motor Vehicle Installment
Sales Contract Provisions. The commission’s adopted repeal
of Subchapter R is published elsewhere in this issue of the
Texas Register. The commission is also adopting new §84.202,
concerning non-standard contract ling procedures, modeled
after former §1.841. The commission adopts new Chapter 84,
with changes to the proposal published in the May 12, 2006,
issue of the Texas Register (31 TexReg 3783).
The commission received no written comments on the proposal.
In reference to §84.209, on the initial proposal some language
concerning balloon payments in §84.209(24)(B) had been inad-
vertently omitted. Section 84.209 was reproposed for comment
with the balloon payments language in the June 23, 2006, issue
of the Texas Register (31 TexReg 4986). The agency received
no comments on the reproposal of §84.209.
Regarding new Subchapter B, §§84.201 - 84.210, the new rules
implement the provisions of Texas Finance Code, §341.502,
which require contracts under Chapter 342 or 348, whether
in English or in Spanish, to be written in plain language. The
adopted rules provide model contract provisions for use by
creditors who are licensed by the Ofce of Consumer Credit
Commissioner. Use of the model contact is optional; however,
should a licensee choose not to use the model contract, or
a contract comprised of model clauses, then the licensee’s
non-standard contract must be submitted to the agency in
accordance with the provisions of new 7 TAC §84.202.
The following paragraphs regarding the purpose of each rule
track the original purpose language used when each rule was
originally adopted. These purposes still exist. The remaining
changes throughout all sections consist of revisions to format-
ting, grammar, punctuation, spelling, and other technical correc-
tions. If no additional explanation is provided other than the main
purpose of the rule, then the only changes made from the prior
version of a rule being repealed to the new rule being adopted
are technical and nonsubstantive in nature. Minor revisions in
wording have been made to some rules and gures from their
previously enacted version, but often such changes do not sub-
stantively affect the meaning of the rules, model clauses, or con-
tracts and thus, further explanation is unnecessary.
Please note that the rules adopted in new Subchapter B,
§§84.201 - 84.210 (former Subchapter R, §§1.1301 - 1.1309)
were reviewed during 2005, will have only technical corrections,
and are merely being relocated.
Section 84.201 (former §1.1301) sets forth the purpose clause
and discusses the benets of plain language contracts. Section
84.201 explains the motor vehicle model contract provisions and
states the intention that the provisions should constitute a com-
plete plain language motor vehicle retail sales installment con-
tract. Established model contract provisions will encourage uni-
formity and provide benets to consumers by making contracts
easier to understand. A creditor is not limited to the contract pro-
visions contained in these rules and retains exibility to design
contract forms suitable for the creditor’s use. These multi-pur-
pose contract provisions are intended for use by franchised deal-
ers, independent dealers, holders of motor vehicle retail install-
ment sales contracts, and individuals who sell less than ve mo-
tor vehicles per year.
Section 84.202 (new rule) provides the procedures for licensees
to submit non-standard contract submissions to the agency.
Section 84.203 (former §1.1302) explains the relationship of fed-
eral law to the state requirements. The section describes how
any conicts or inconsistencies shall be resolved.
Section 84.204 (former §1.1303) provides denitions in order to
ensure consistent treatment and application of dened terms.
Section 84.205 (former §1.1304) outlines the disclosure and con-
tract provisions required by the Texas Finance Code.
Section 84.206 (former §1.1305) outlines the disclosures re-
quired by Finance Commission rule.
Section 84.207 (former §1.1306) details the required format,
typeface, and font for model plain language motor vehicle
retail installment contracts. The rule attempts to establish
minimum allowable type sizes and typefaces. The rule also
permits exibility for labeling contracts through the use of titles
and headings. The creditor has considerable exibility in the
formatting and arrangement of the information contained in the
model clauses. The minimum requirements are necessary to
ensure that the contract will be easy for consumers to read and
understand.
Section 84.208 (former §1.1307) identies types of provisions
that are typically included in a Chapter 348 motor vehicle retail
installment sales contract. Creditors may determine which pro-
visions are most applicable for their transactions. Creditors may
omit provisions that are not applicable to a particular transac-
tion. If a creditor desires to assess certain charges or exercise
certain rights under the provisions, the creditor must contract for
that fee or right. For example, if a creditor desires to assess a
late charge, the creditor must provide for a late charge provision.
Also, if a creditor desires to purchase collateral protection insur-
ance because the buyer failed to keep required insurance, the
creditor must include a contractual provision permitting the cred-
itor to purchase the required insurance.
Section 84.209 (former §1.1308) contains the model clauses.
These clauses are the administrative interpretation of a plain
language version of typical contract provisions. Some model
clauses are required by state and federal statute and regulations
depending on the circumstances of a particular transaction.
The contract information contained in the alternate notice pro-
vided in §84.209(19) has been revised by deleting the agency’s
local telephone number and adding the agency’s web address.
While the notice maintains the listing of the agency’s toll-free
Consumer Helpline, it will now also provide the agency’s web-
site as an alternative, convenient method of contact for con-
sumers. In addition, the corresponding model contract contained
in §84.210(b) has also been revised to reect this change (see
§84.210 below).
Section 84.210 (former §1.1309) outlines permissible changes
that can be made to a contract and still comply with the model
provisions. This section provides licensees with exibility in us-
ing the model clauses. Licensees may use additional documents
in connection with the model documents contained in this rule.
If a licensee incorporates additional documents, these additions
may need to be submitted as non-standard forms if they do not
employ the model clauses. Certain documents like the odometer
statement, buyer’s order, title application documents, notices to
co-signer, buyer’s guides, and similar documents do not need to
be submitted as non-standard forms. Additional documents such
as arbitration agreements, conditional delivery agreements, and
guarantor agreements will need to be submitted for a readability
review in accordance with new 7 TAC §84.202.
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The Consumer Credit Commissioner notice contained in the
model contract found in §84.210(b) has been revised by deleting
the agency’s local telephone number and adding the agency’s
web address (see explanation under §84.209 above).
These rules provide model clauses and model contracts; how-
ever, licensees are not required to adopt the model language
contained in the rules. Regarding §§84.201 - 84.210, for those
licensees utilizing the model clauses or contract, the prior model
language is acceptable and the agency will permit licensees to
use the prior model language (without a non-standard contract
submission) until October 1, 2007, to deplete supplies of exist-
ing forms during a transition period after the effective date of the
rules.
These new sections are adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §348.513 grants the Finance Commission
the authority to adopt rules to enforce the motor vehicle install-
ment sales chapter.
These rules affect Texas Finance Code, Chapter 348.
§84.201. Purpose.
(a) The purpose of this subchapter is to provide model pro-
visions and a model plain language contract in English for Texas Fi-
nance Code, Chapter 348 motor vehicle installment sales contract pro-
visions. The establishment of model provisions for these transactions
will encourage the use of simplied wording that will ultimately ben-
et consumers by making these contracts easier to understand. Use of
the "plain language" model contract by a seller is not mandatory. The
seller, however, may not use a contract other than a model contract un-
less the seller has submitted the contract to the commissioner in compli-
ance with §84.202 of this tile (relating to Non-Standard Contract Filing
Procedures). The commissioner shall issue an order disapproving the
contract if the commissioner determines the contract does not comply
with this section or rules adopted under this section. A seller may not
claim the commissioner’s failure to disapprove a contract constitutes
approval.
(b) These provisions are intended to constitute a complete
plain language motor vehicle installment sales contract; however, a
seller is not limited to the contract provisions contained in these rules.
§84.202. Non-Standard Contract Filing Procedures.
(a) Non-standard contracts. A non-standard contract is a con-
tract that does not use the model contract provisions. Non-standard
contracts submitted in compliance with the provisions of Texas Finance
Code, §341.502(c) will be reviewed to determine that the contract is
written in plain language. Non-standard contracts submitted for re-
view may gain certain protections under the provisions of Texas Fi-
nance Code, §341.502.
(b) Certication of readability. Contract lings subject to this
chapter must be accompanied by a certication signed by an ofcer of
the creditor or the entity submitting the form on behalf of the credi-
tor. The certication must state that the contract is written in plain lan-
guage (i.e., that the contract can be easily understood by the average
consumer). The certication must also state that the contract is printed
in an easily readable font and type size.
(c) Filing requirements. Contract lings must be identied as
to the transaction type. Contract lings must be submitted on paper
that is suitable for permanent record storage and imaging. Handwritten
forms or handwritten corrections will not be accepted. In addition to
the paper submission, the licensee must also submit the contract lings
in an electronic version. The electronic version must be submitted in a
Corel WordPerfect (.wpd), MS Word (.doc), or a text (.txt) format.
(d) Contact person. One person shall be designated as the con-
tact person for each ling submitted. Each submission should provide
the name, address, phone number, and fax number, if available, of the
contact person for that ling. If the contracts are submitted by anyone
other than the company itself, the contracts must be accompanied by a
dated letter which contains a description of the anticipated users of the
contracts and designates the legal counsel or other designated contact
person for that ling.
§84.203. Relationship with Federal Law.
(a) The disclosure requirements of 12 C.F.R. Part 226 (Reg-
ulation Z) adopted under the Truth in Lending Act (15 U.S.C. §1601
et seq.) and specically 12 C.F.R. §226.18(f), regarding variable rate
disclosures, apply according to their terms to some retail installment
transactions, as more fully provided in the Truth in Lending Act and
federal Regulation Z.
(b) In the event of any inconsistency or conict between the
disclosure or notice requirements in these provisions and any current
or future federal law, regulation, or interpretation, the requirements of
the federal law, regulation, or interpretation will control to the extent
of the inconsistency.
(c) The term "time price differential" may be substituted for
the term "nance charge" as used in the model disclosures provided by
this regulation, except in those instances where use of that term would
be prohibited by controlling federal law, regulation, or interpretation.
(d) The term "amount nanced" may be substituted for "prin-
cipal balance" whenever the amount nanced, computed in accordance
with federal Regulation Z, is the same as the principal balance com-
puted in accordance with the Texas Finance Code.
(e) The term "annual percentage rate" may be substituted for
"annual rate" or "contract rate" whenever the annual percentage rate,
computed in accordance with federal Regulation Z, is the same as the
annual rate computed in accordance with the Texas Finance Code.
§84.204. Denitions.
The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise:
(1) Accrual method--A method to compute a nance
charge and apply the nance charge to the unpaid principal balance.
Both the true daily earnings method and the scheduled installment
earnings method are accrual methods.
(2) Add-on method--A method for calculating a precom-
puted time price differential charge in which the retail buyer agrees to
pay the total of payments. The total of payments includes both the prin-
cipal balance of the contract and the time price differential charge. The
add-on time price differential charge is calculated at the inception of
the contract on the principal balance for the full term, as if the princi-
pal balance of the contract did not decline over the term of the contract.
(3) Contract rate--The annual time price differential rate
that may be stated in a retail installment contract, and that accrues or is
assessed against the principal balance that is subject to a nance charge
for the term of the contract. The contract rate cannot exceed the daily
rate converted to an annualized rate.
(4) Creditor--The seller or any subsequent holder or as-
signee of the retail installment contract.
(5) Daily rate--The rate authorized under Texas Finance
Code, §348.105, or the simple rate equivalent of the rate applicable
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to the contract under Texas Finance Code, §348.104, computed on a
daily basis using a 365-day calendar year.
(6) Irregular payment contract--A contract:
(A) that is payable in installments that are not consecu-
tive, monthly, and substantially equal in amount; or
(B) the rst scheduled installment of which is due later
than one month and 15 days after the date of the contract.
(7) Regular payment contract--Any contract that is not an
irregular payment contract.
(8) Scheduled installment earnings method--The sched-
uled installment earnings method is a method to compute a nance
charge by applying a daily rate to the unpaid principal balance as if
each payment will be made on its scheduled installment date. A pay-
ment received before or after the due date does not affect the amount
of the scheduled reduction in the unpaid principal balance. Under this
method, a nance charge refund is calculated by deducting the earned
nance charges from the total nance charges. If prepayment in full or
demand for payment in full occurs between payment due dates, a daily
rate equal to 1/365th of the annual rate is multiplied by the unpaid
principal balance. The result is then multiplied by the actual number of
days from the date of the previous scheduled installment through the
date of prepayment or demand for payment in full to determine earned
nance charges for the abbreviated period. In addition to the earned
nance charges calculated in this paragraph, the creditor may also earn
a $150 acquisition fee for a heavy commercial vehicle, or a $25 fee
for other vehicles, so long as the total of the earned nance charges
and the acquisition fee do not exceed the nance charge disclosed in
the contract. The creditor is not required to refund unearned nance
charges if the refund is less than $1.00. The scheduled installment
earnings method may be used with either an irregular payment contract
or a regular payment contract. The computation of nance charges
must comply with the U.S. rule as dened in Appendix J of 12 C.F.R.
Part 226 (Regulation Z).
(9) Seller--The seller of the motor vehicle.
(10) Sum of the periodic balances method (Rule of 78s).
(A) Under this method, the nance charge refund is cal-
culated as follows:
(i) Subtract an acquisition fee not greater than $150
for a heavy commercial vehicle, or $25 for other vehicles, from the
total nance charge.
(ii) Multiply the amount computed in clause (i) of
this subparagraph by the refund percentage computed below. The result
is the nance charge refund.
(iii) Compute the refund percentage by:
(I) Computing the sum of the unpaid monthly
balances under the contract’s schedule of payments beginning:
(-a-) On the rst day, after the date of the pre-
payment or demand for payment in full; that is, the date of a month
that corresponds to the date of the month that the rst installment is
due under the contract; or
(-b-) If the prepayment or demand for pay-
ment in full is made before the rst installment date under the contract,
one month after the date of the second scheduled payment of the con-
tract occurring after the prepayment or demand;
(II) Dividing the result in subclause (I) of this
clause by the sum of all of the monthly balances under the contract’s
schedule of payments.
(B) As an alternative for heavy commercial vehicles, as
dened in the Texas Finance Code, the sum of the periodic balances
method may be computed as follows
(i) Multiply the total nance charge by a refund per-
centage determined as follows:
(I) Compute the sum of the unpaid monthly bal-
ances under the contract’s schedule of payments beginning:
(-a-) On the rst day, after the date of the pre-
payment or demand for payment in full; that is, the date of a month
that corresponds to the date of the month that the rst installment is
due under the contract; or
(-b-) If the prepayment or demand for pay-
ment in full is made before the rst installment date under the contract,
one month after the date of the second scheduled payment of the con-
tract occurring after the prepayment or demand;
(II) Divide the result in subclause (I) of this
clause by the sum of all of the monthly balances under the contract’s
schedule of payments.
(ii) From the result derived in clause (i) of this sub-
paragraph, deduct an acquisition fee not to exceed $150.
(C) The creditor is not required to give a nance charge
refund if it would be less than $1.00.
(D) The sum of the periodic balances method may not
be used with an irregular payment contract.
(11) True daily earnings method--The true daily earnings
method is a method to compute the nance charge by applying a daily
rate to the unpaid principal balance. The daily rate is 1/365th of the
equivalent contract rate. The earned nance charge is computed by
multiplying the daily rate of the nance charge by the number of days
the actual unpaid principal balance is outstanding. Payments are cred-
ited as of the time received; therefore, payments received prior to the
scheduled installment date result in a greater reduction of the unpaid
principal balance than the scheduled reduction, and payments received
after the scheduled installment date result in less than the scheduled
reduction of the unpaid principal balance. The computation of nance
charges must comply with the U.S. rule as dened in Appendix J of 12
C.F.R. Part 226 (Regulation Z).
(12) Vehicle--A motor vehicle as dened by Texas Finance
Code, §348.001(4).
§84.205. Disclosures and Contract Provisions Required by the Texas
Finance Code.
The contract shall have the following disclosures and provisions, as
applicable:
(1) The consumer warning required by Texas Finance
Code, §348.102(d).
(2) The cash price as required by Texas Finance Code,
§348.102(a)(5). The cash price may be disclosed as a separate item in
the Itemization of Amount Financed or elsewhere in the contract. The
cash price is the price at which the seller offers in the ordinary course
of business to sell for cash the goods or services that are subject to the
transaction.
(3) The amount of any downpayment, specifying the
amounts paid in money and in goods traded in, as required by Texas
Finance Code, §348.102(a)(6). An amount paid by the seller under
Texas Finance Code, §348.404 to retire an amount owed (including
amounts owed under a vehicle lease) against a motor vehicle used as a
trade-in ("payoff") may be disclosed in several ways. The approaches
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outlined in the Regulation Z Staff Commentary, as from time to time
updated, are permissible.
(4) Itemized charges not included in the cash price, as re-
quired by Texas Finance Code, §348.102(a)(7). Itemized charges may
include, but are not limited to, the following charges as applicable:
(A) State inspection fee;
(B) Documentary fee;
(C) Dealer’s inventory tax;
(D) Sales tax;
(E) Other taxes not included in the cash price (the seller
may disclose one aggregate amount for all taxes or may separately
itemize one or more of the taxes);
(F) Deputy service fee;
(G) Title fee;
(H) License fee;
(I) Vehicle property insurance;
(J) Credit life and credit disability insurance;
(K) GAP insurance, as authorized by Texas Finance
Code, §348.208(b)(4);
(L) Theft protection plan;
(M) Service contract; or
(N) Warranty contract.
(5) The insurance statement required by Texas Finance
Code, §348.204.
(6) Notice of exclusion of bodily injury and property
damage insurance, if excluded, as required by Texas Finance Code,
§348.205.
(7) Any documentary fee charged must be separately dis-
closed, either in the itemization or elsewhere, along with the descrip-
tion required by Texas Finance Code, §348.006 in reasonable prox-
imity to the disclosure of the documentary fee. Any foreign language
translation of this disclosure that is required under Texas Finance Code,
§348.006 may be given in a separate document.
(8) A disclosure that the buyer may renance the nal
scheduled payment upon the terms previously agreed or for any
other period of time and payment schedule to which the buyer and
holder may agree for a contract described in Texas Finance Code,
§348.123(b)(5).
§84.206. Other Disclosures Required by Commission Rule.
(a) The consumer credit commissioner notice required by
§1.901 of this title (relating to Consumer Notications) must be
disclosed.
(b) In a contract using the true daily earnings method, a brief
description of the method of earning nance charge must be given.
In a contract using the scheduled installment earnings method or the
sum of the periodic balances method of refunding precomputed nance
charges, the name of the method used must be given, and at the cred-
itor’s option, a description of that method may be given. If in the
same contract form, the creditor uses the scheduled installment earn-
ings method in certain circumstances and the sum of the periodic bal-
ances method in other circumstances, the creditor shall provide a brief
description of the circumstances under which each method will be used,
along with the name of the method.
§84.207. Format.
(a) Plain language contracts must be printed in an easily read-
able font and type size pursuant to Texas Finance Code, §341.502(a).
If other state or federal law requires a different type size for a specic
disclosure or contractual provision, the type size specied by the other
law should be used.
(b) The text of the document must be set in an easily readable
typeface. Typefaces considered to be readable include Times, Scala,
Caslon, Century Schoolbook, Helvetica, Arial, and Garamond.
(c) Titles, headings, subheadings, numbering, captions, and il-
lustrative or explanatory tables or sidebars may be used to distinguish
between different levels of information or to provide emphasis.
(d) Typeface size is referred to in points. Because different
typefaces in the same point size are not of equal size, typeface is not
strictly dened but is expressed as a minimum size in the Times type-
face for visual comparative purposes. Use of a larger typeface is en-
couraged. The typeface for the federal disclosure box or other dis-
closures required under federal law must be legible, but no minimum
typeface is required. Generally, the typeface for the remainder of the
contract must be at least as large as 8 point in the Times typeface. A
point is generally viewed as 1/72nd of an inch.
(e) The model clauses may be arranged in any order. Addi-
tionally, the seller has considerable exibility in the formatting and ar-
rangement of the information contained in the model clauses.
§84.208. Contract Provisions.
A Texas Finance Code, Chapter 348 motor vehicle installment sales
contract may include the following contract provisions to the extent not
prohibited by law or regulation. If the seller desires to assess certain
charges or exercise certain rights under one of the following provisions,
except provisions relating to default, repossessions, acceleration, and
assignment of the contract, the seller must include the provision in the
contract. A seller may delete inapplicable provisions. A seller who
does not desire to apply a provision is not required to include it in
the contract. For example, the seller may omit the balloon payment
provisions if there is no balloon payment. A seller may also exclude
non-relevant portions of a model clause. For example, a seller who
does not routinely nance certain insurance coverages may omit those
non-applicable portions of the model clause. A Texas Finance Code,
Chapter 348 motor vehicle installment sales contract may contain the
following provisions:
(1) Identication of the parties, including the name and ad-
dress of each party and specifying the pronouns that designate the buyer
and the seller;
(2) An assignment of contract provision;
(3) A buyer’s afrmation and promise to pay provision;
(4) An inspection acknowledgment provision;
(5) An identication of the motor vehicle;
(6) A description of the trade-in vehicle;
(7) A Truth in Lending Act (TILA) disclosure box;
(8) An itemization of amount nanced box;
(9) A documentary fee notice provision;
(10) A deferred downpayments provision;
(11) A required physical damage insurance provision;
(12) Optional insurance coverages provision;
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(13) Optional credit life and accident and health insurance
provision;
(14) A liability insurance provision;
(15) A provision prohibiting oral modication of the con-
tract;
(16) A provision stating the nance charge earnings
method;
(17) A consumer warning provision;
(18) A buyer’s acknowledgment of receipt of the retail in-
stallment contract as permitted under Texas Finance Code, §348.112;
(19) Consumer credit commissioner notice;
(20) A provision stating the nance charge refund method;
(21) A provision describing the application of payments;
(22) A provision describing the effect of early and late pay-
ments;
(23) A provision providing for interest on any matured
amount at any rate permitted by law;
(24) Balloon payment provisions;
(25) An agreement to keep the motor vehicle insured;
(26) An agreement authorizing the creditor to purchase re-
quired insurance if the buyer fails to keep the motor vehicle insured;
(27) Physical damage insurance proceeds provision;
(28) Returned insurance premiums and service contract
charges provision;
(29) An application of credits provision;
(30) A transfer of rights provision;
(31) An agreement granting a security interest in collateral;
(32) Agreements regarding the use and transfer of the mo-
tor vehicle, including prohibiting unauthorized transfer and transfer of
equity fee limitations;
(33) Agreements regarding the care of the motor vehicle,
which may include: keeping the motor vehicle in good working order
and repair; keeping the vehicle free from liens and encumbrances; not
exposing the motor vehicle to seizure, conscation, or other involun-
tary transfer; and repaying the creditor for any amounts paid to satisfy
liens or encumbrances;
(34) Default rights and repossession provisions, including
consequences of default, collection costs, late charges, buyer’s right
to redeem, disposition of the motor vehicle, cancellation of optional
contracts, and acceleration;
(35) A waiver of any right to receive notice of the intent to
accelerate or notice of acceleration;
(36) A provision describing a refund of unearned nance
charge upon acceleration;
(37) An integration provision and severability clause;
(38) Provision expressing no waiver and limitations on
creditor’s rights and usury savings clause;
(39) A provision stating Texas law and federal law will ap-
ply to the contract;
(40) Disclaimer of express or implied warranties;
(41) Preservation of consumers’ claims and defenses pro-
vision;
(42) Used car buyer’s guide provision;
(43) A guarantee provision;
(44) An arbitration provision; and
(45) A negotiation and assignment provision.
§84.209. Model Clauses.
The following model clauses provide the plain language equivalent of
provisions found in contracts subject to Texas Finance Code, Chapter
348.
(1) Identication of parties. This information identies the
parties to the contract.
(A) The model identication clause lists the name and
address of the creditor, the date of the contract, and the name and ad-
dress of the buyer. At the creditor’s option, a creditor may include an
account number or contract number. The model clause reads:
Figure: 7 TAC §84.209(1)(A)
(B) The Buyer is referred to as "I" or "me." The Seller
is referred to as "you" or "your."
(2) Assignment of contract. The model clause regarding
assignment of contract reads: "This contract may be transferred by the
Seller."
(3) Buyer’s afrmation and promise to pay. The model
clause regarding buyer’s afrmation and promise to pay reads: "The
credit price is shown below as the "Total Sales Price." The "Cash Price"
is also shown below. By signing this contract, I choose to purchase
the motor vehicle on credit according to the terms of this contract. I
agree to pay you the Amount Financed, Finance Charge, and any other
charges in this contract. I agree to make payments according to the
Payment Schedule in this contract. If more than one person signs as
a buyer, I agree to keep all the promises in this agreement even if the
others do not."
(4) Inspection acknowledgment. The model clause regard-
ing inspection acknowledgment reads: "I have thoroughly inspected,
accepted, and approved the motor vehicle in all respects."
(5) Identication of motor vehicle. The motor vehicle
identication information provision should contain the following
information about the motor vehicle: the seller’s stock number; the
manufacturer’s year model; the manufacturer’s make; the manufac-
turer’s model type or number; the vehicle identication number; the
license plate number (if applicable); a new/used designation; and the
primary purpose designation. The seller’s stock number and the li-
cense number are both optional; the omission will not make a contract
non-standard. The motor vehicle identication information provision
may include additional information about the vehicle including,
odometer reading, color, the designation as a heavy commercial vehi-
cle, and key code. If the creditor includes this additional information
about the motor vehicle, the change will not make the provision a
non-standard provision. The model clause regarding identication of
the motor vehicle reads:
Figure: 7 TAC §84.209(5)
(6) Trade-in vehicle description. The model clause regard-
ing trade-in vehicle description reads:
Figure: 7 TAC §84.209(6)
(7) Truth in Lending Act disclosure. The model clause re-
garding Truth in Lending Act disclosure reads:
Figure: 7 TAC §84.209(7)
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(8) Itemization of amount nanced. The creditor drafting
the contract is given considerable exibility regarding the itemization
of amount nanced disclosure so long as the itemization of amount
nanced disclosure complies with the Truth in Lending Act. As an ex-
ample, a creditor may disclose the manufacturer’s rebate either as: a
component of the downpayment; or a deduction from the cash price of
the motor vehicle. The model contract provision for the itemization of
the amount nanced discloses the manufacturer’s rebate as a compo-
nent of the downpayment. If the creditor elected to disclose the manu-
facturer’s rebate as a deduction from the cash price of the motor vehicle,
the cash price component of the itemization of amount nanced would
be amended to reect the dollar amount of the manufacturer’s rebate
being deducted from the cash price of the motor vehicle.
(A) The model clause regarding itemization of amount
nanced-sales tax advance reads:
Figure: 7 TAC §84.209(8)(A)
(B) The model clause regarding itemization of amount
nanced-sales tax deferred reads:
Figure: 7 TAC §84.209(8)(B)
(9) Documentary fee.
(A) The following notice satises the requirements of
Texas Finance Code, §348.006 if printed in a size equal to at least
10-point type that is boldfaced, capitalized, underlined, or otherwise
set out from surrounding written material so as to be conspicuous and
within reasonable proximity to the place at which the fee is disclosed.
The parenthetical phrase may be inserted at the dealer’s option or the
disclosure may be made without the parenthetical phrase if the dealer
does not charge an amount in excess of $50 for either ordinary motor
vehicles or heavy commercial vehicles or if the contract form is not
used for heavy commercial vehicles. The model clause is contained
in the Itemization of Amount Financed. The documentary fee clause
reads: "A documentary fee is not an ofcial fee. A documentary fee
is not required by law, but may be charged to buyers for handling doc-
uments and performing services relating to the closing of a sale. A
documentary fee may not exceed $50 (for a motor vehicle contract or
a reasonable amount agreed to by the parties for a heavy commercial
vehicle contract). This notice is required by law."
(B) The following notice is a sufcient Spanish transla-
tion of the documentary fee disclosure required by Texas Finance Code,
§348.006. The parenthetical phrase may be inserted at the dealer’s op-
tion or the disclosure may be made without the parenthetical phrase if
the dealer does not charge an amount in excess of $50 for either or-
dinary motor vehicles or heavy commercial vehicles or if the contract
form is not used for heavy commercial vehicles. The Spanish transla-
tion may read: "Un honorario de documentación no es un honorario of-
cial. Un honorario de documentación no es requerido por la ley, pero
puede ser cargada al comparador como gastos de manojo de documen-
tos y para realizar servicios relacionados con el cierre de una venta.
Un honorario de documentación no puede exceder $50 (un contrato de
vehículo automotor o una cantidad razonable acordada por las partes
para un contrato de vehículo comercial pesado). Esta noticación es
requerida por la ley." Or "Un cargo documental no es un cargo ocial.
La ley no exige que se imponga un cargo documental. Pero éste po-
dría cobrarse a los compradores por el manejo de la documentación y
la prestación de servicios en relación con el cierre de una venta. Un
cargo documental no puede exceder de $50 para (un contrato de ve-
hículo automotor o una cantidad razonable acordada por las partes para
un contrato de vehículo comercial pesado). Esta noticación se exige
por ley."
(10) Deferred downpayments. The creditor has consider-
able exibility in disclosing the deferred downpayments. The model
provision discloses the deferred downpayments by placing the infor-
mation, the due date and dollar amount of the deferred downpayments,
in several boxes. If a creditor uses this model provision, the creditor
would enter the due date and dollar amount of each deferred downpay-
ment in the appropriate boxes. As an alternative to this model provi-
sion, a creditor may disclose the deferred downpayments in the Pay-
ment Schedule of the Amount Financed in the federal disclosure box.
If a creditor elects this option, the due date and the dollar amount of the
deferred downpayment must be shown. If the total amount of the de-
ferred downpayment is not satised by the date of the second regularly
scheduled installment, the deferred downpayment must be included in
the Payment Schedule. As another alternative, the creditor may dis-
close the deferred downpayment amount in the Payment Schedule. The
model clause regarding deferred downpayments reads:
Figure: 7 TAC §84.209(10)
(11) Required physical damage insurance. The creditor
may chose to omit the statement of the retail buyer’s right to obtain
substitute coverage from another source. The model clause regarding
required physical damage insurance reads:
Figure: 7 TAC §84.209(11)
(12) Optional insurance coverages. The model clause re-
garding optional insurance coverages reads:
Figure: 7 TAC §84.209(12)
(13) Optional credit life and accident and health insurance.
The model clause regarding optional credit life and accident and health
insurance reads:
Figure: 7 TAC §84.209(13)
(14) Liability insurance. If liability insurance coverage is
not included in the contract, any of the following notices are sufcient
to satisfy the requirements of Texas Finance Code, §348.205 if printed
in a size equal to at least 10-point type that is boldfaced, capitalized,
underlined, or otherwise set out from surrounding written material so
as to be conspicuous:
(A) "THIS CONTRACT DOES NOT INCLUDE
INSURANCE COVERAGE FOR PERSONAL LIABILITY AND
PROPERTY DAMAGE CAUSED TO OTHERS."
(B) "UNLESS A CHARGE FOR LIABILITY INSUR-
ANCE IS INCLUDED IN THE ITEMIZATION OF AMOUNT FI-
NANCED, LIABILITY INSURANCE COVERAGE FOR BODILY
INJURY AND PROPERTY DAMAGE CAUSED TO OTHERS IS
NOT INCLUDED IN THIS CONTRACT."
(C) "UNLESS A CHARGE FOR LIABILITY IN-
SURANCE IS INCLUDED IN THE ITEMIZATION OF AMOUNT
FINANCED, ANY INSURANCE REFERRED TO IN THIS CON-
TRACT DOES NOT INCLUDE COVERAGE FOR PERSONAL
LIABILITY AND PROPERTY DAMAGE CAUSED TO OTHERS."
(15) Prohibition against oral modications. The contract
may include a provision barring oral modications of the contract. A
unilateral change to a contract may nevertheless occur as prescribed by
the procedures in Texas Finance Code, Chapter 349, Subchapter C. The
model clause regarding prohibition against oral modications reads:
Figure: 7 TAC §84.209(15)
(16) Finance charge earnings methods:
(A) Regular transaction using sum of the periodic bal-
ances method.
(i) Sales tax advance. At the creditor’s option a
creditor may choose one of the following model clauses regarding
sales tax advance:
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(I) "You gure the Finance Charge using the
add-on method as dened by the Texas Finance Commission Rule.
Add-on Finance Charge is calculated on the full amount of the unpaid
principal balance and added as a lump sum to the unpaid principal
balance for the full term of the contract." Or
(II) "The Finance Charge will be calculated by
using the add-on method. Add-on Finance Charge is calculated on the
full amount of the unpaid principal balance and added as a lump sum
to the unpaid principal balance for the full term of the contract. The
add-on Finance Charge is calculated at a rate of $____ per $100.00."
(ii) Deferred sales tax. The model clause regarding
deferred sales tax reads: "The Finance Charge will be calculated by
using the add-on method. Add-on Finance Charge is calculated on the
full amount of the unpaid principal balance subject to a nance charge
and added as a lump sum to the unpaid principal balance subject to a
Finance Charge for the full term of the contract. The add-on Finance
Charge is calculated at a rate of $____ per $100.00."
(B) True daily earnings method.
(i) Sales tax advance. At the creditor’s option a
creditor may choose one of the following model clauses regarding
sales tax advance:
(I) "You gure the Finance Charge using the true
daily earnings method as dened by the Texas Finance Code. Under the
true daily earnings method, the Finance Charge will be gured by ap-
plying the daily rate to the unpaid portion of the Amount Financed for
the number of days the unpaid portion of the Amount Financed is out-
standing. The daily rate is 1/365th of the Annual Percentage Rate. The
unpaid portion of the Amount Financed does not include late charges
or returned check charges." Or
(II) If a retail seller requires a retail buyer to pur-
chase credit life or credit accident and health insurance and the sales tax
is not deferred, the contract rate disclosure should read: "The contract
rate is _____%. This contract rate may not be the same as the Annual
Percentage Rate. You will gure the Finance Charge by applying the
true daily earnings method as dened by the Texas Finance Code to the
unpaid portion of the principal balance. The daily rate is 1/365th of the
contract rate. The unpaid principal balance does not include the late
charges or returned check charges."
(ii) Deferred sales tax: If a retail seller requires a re-
tail buyer to purchase credit life or credit accident and health insurance
and the sales tax is deferred, the contract rate disclosure should read:
"The contract rate is _____%. This contract rate may not be the same
as the Annual Percentage Rate. You will gure the Finance Charge
by applying the true daily earnings method as dened by the Texas Fi-
nance Code to the unpaid portion of the principal balance subject to a
Finance Charge. The daily rate is 1/365th of the contract rate. The un-
paid principal balance subject to a nance charge does not include the
late charges, sales tax, or returned check charges."
(C) Scheduled installment earnings method.
(i) Sales tax advance. At the creditor’s option a
creditor may choose one of the following model clauses regarding
sales tax advance:
(I) "You gure the Finance Charge using the
scheduled installment earnings method as dened by the Texas Fi-
nance Code. Under the scheduled installment earnings method, the
Finance Charge is gured by applying the daily rate to the unpaid
portion of the Amount Financed as if each payment will be made on
its scheduled payment date. The daily rate is 1/365th of the Annual
Percentage Rate. The unpaid portion of the Amount Financed does
not include late charges or returned check charges." Or
(II) If a retail seller requires a retail buyer to pur-
chase credit life or credit accident and health insurance and the sales tax
is not deferred, the contract rate disclosure should read: "The contract
rate is _____%. This contract rate may not be the same as the An-
nual Percentage Rate. You will gure the Finance Charge by applying
the scheduled installment earnings method as dened by the Texas Fi-
nance Code to the unpaid portion of the principal balance. You based
the Finance Charge, Total of Payments, and Total Sale Price as if all
payments were made as scheduled. The unpaid principal balance does
not include the late charges or returned check charges."
(ii) Deferred sales tax. If a retail seller requires a re-
tail buyer to purchase credit life or credit accident and health insurance
and the sales tax is deferred, the contract rate disclosure should read:
"The contract rate is _____%. This contract rate may not be the same as
the Annual Percentage Rate. You gured the Finance Charge by apply-
ing the scheduled installment earnings method as dened by the Texas
Finance Code to the unpaid portion of the principal balance subject to
a Finance Charge. You based the Finance Charge, Total of Payments,
and Total Sale Price as if all payments were made as scheduled. The
unpaid principal balance subject to a Finance Charge does not include
the late charges, sales tax, or returned check charges."
(17) Consumer warning. The following notices satisfy the
requirements of Texas Finance Code §348.102(d) if printed in at least
10-point type that is boldfaced, capitalized, underlined, or otherwise
set out from surrounding written material so as to be conspicuous.
(A) For contracts using the sum of the periodic balances
method (Rule of 78s) or the scheduled installment earnings method, the
notice may read:
(i) "NOTICE TO THE BUYER--I WILL NOT
SIGN THIS CONTRACT BEFORE I READ IT OR IF IT CON-
TAINS ANY BLANK SPACES. I AM ENTITLED TO A COPY OF
THE CONTRACT I SIGN. UNDER THE LAW, I HAVE THE RIGHT
TO PAY OFF IN ADVANCE ALL THAT I OWE AND UNDER
CERTAIN CONDITIONS MAY OBTAIN A PARTIAL REFUND OF
THE FINANCE CHARGE. I WILL KEEP THIS CONTRACT TO
PROTECT MY LEGAL RIGHTS." Or
(ii) "NOTICE TO THE BUYER--THE BUYER
SHOULD NOT SIGN THIS CONTRACT BEFORE READING IT
OR IF IT CONTAINS ANY BLANK SPACES. THE BUYER IS EN-
TITLED TO A COPY OF THE SIGNED CONTRACT. UNDER THE
LAW, THE BUYER HAS THE RIGHT TO PAY OFF IN ADVANCE
ALL THAT THE BUYER OWES AND UNDER CERTAIN CONDI-
TIONS MAY OBTAIN A PARTIAL REFUND OF THE FINANCE
CHARGE. THE BUYER SHOULD KEEP THIS CONTRACT TO
PROTECT ITS LEGAL RIGHTS."
(B) For contracts using the true daily earnings method,
the notice may read: "NOTICE TO THE BUYER--I WILL NOT
SIGN THIS CONTRACT BEFORE I READ IT OR IF IT CONTAINS
ANY BLANK SPACES. I AM ENTITLED TO A COPY OF THE
CONTRACT I SIGN. UNDER THE LAW, I HAVE THE RIGHT TO
PAY OFF IN ADVANCE ALL THAT I OWE AND UNDER CER-
TAIN CONDITIONS MAY SAVE A PORTION OF THE FINANCE
CHARGE. I WILL KEEP THIS CONTRACT TO PROTECT MY
LEGAL RIGHTS."
(18) Buyer’s acknowledgment of contract receipt.
(A) The following acknowledgments conform to the re-
quirements of Texas Finance Code, §348.112 if they appear directly
above the place for the buyer’s signature in at least 10-point type that is
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boldfaced, capitalized, underlined, or otherwise set out from surround-
ing written material so as to be conspicuous. A creditor may choose
the most appropriate option:
(i) If the buyer’s signature is dated. If this clause
is chosen, the copy must be mailed within a reasonable period of
time. A reasonable period of time would ordinarily be three days,
excluding Sundays and holidays. The model acknowledgment may
read: "I AGREE TO THE TERMS OF THIS CONTRACT. WHEN
I SIGN THE CONTRACT, I WILL RECEIVE THE COMPLETED
CONTRACT. IF NOT, I UNDERSTAND THAT A COPY WILL BE
MAILED TO ME WITHIN A REASONABLE TIME."
(ii) If the buyer’s signature is not dated. The model
acknowledgment may read: "I AGREE TO THE TERMS OF THIS
CONTRACT. I CONFIRM THAT BEFORE I SIGNED THIS CON-
TRACT, YOU GAVE IT TO ME, AND I WAS FREE TO TAKE IT
AND REVIEW IT. I RECEIVED THE COMPLETED CONTRACT
ON ___________ (MO.) (DAY) (YR.)."
(iii) If the buyer’s signature is not dated. If this
clause is chosen, the copy must be mailed within a reasonable period
of time. The model acknowledgment may read: "I SIGNED THIS
CONTRACT ON _________ AND A COPY WILL BE MAILED TO
ME WITHIN A REASONABLE TIME."
(iv) If the buyer’s signature is not dated but the con-
tract contains the date of the transaction. The model acknowledg-
ment may read: "I AGREE TO THE TERMS OF THIS CONTRACT
AND ACKNOWLEDGE RECEIPT OF A COMPLETED COPY OF
IT. I CONFIRM THAT BEFORE I SIGNED THIS CONTRACT, YOU
GAVE IT TO ME, AND I WAS FREE TO TAKE IT AND REVIEW
IT."
(B) Acceptance of contract receipt. The model clause
regarding acceptance of contract receipt reads:
Figure: 7 TAC §84.209(18)(B)
(19) Consumer Credit Commissioner notice. The follow-
ing notice satises the requirements of Texas Finance Code, §14.104
and §1.901 of this title (relating to Consumer Notications). The tele-
phone number of the retail seller, creditor, or holder may be printed
in conjunction with the name and address of the retail seller, credi-
tor, or holder elsewhere on the contract or agreement provided the no-
tice required by Texas Finance Code, §14.104 is amended to direct the
reader’s attention to the area of the contract where the telephone num-
ber may be found. The consumer credit commissioner notice reads:"To
contact (insert authorized business name of retail seller, creditor or
holder as appropriate) about this account, call (insert telephone num-
ber of retail seller, creditor, or holder as appropriate). This contract
is subject in whole or in part to Texas law which is enforced by the
Consumer Credit Commissioner, 2601 N. Lamar Blvd., Austin, Texas
78705-4207; (800) 538-1579; www.occc.state.tx.us, and can be con-
tacted relative to any inquiries or complaints."
(20) Finance charge refund method. If a contract uses the
nance charge refunding method of the sum of the periodic balances or
the scheduled installment earnings method, the nance charge refund
provision reads: "If I prepay in full, I may be entitled to a refund of
part of the Finance Charge." On contracts using the true daily earnings
method, this nance charge refund provision should not be disclosed
because it is not applicable.
(A) Contracts using the sum of the periodic balances
method.
(i) Name of method. The model clause to identify
the method of refunding nance charge reads: "You will gure the Fi-
nance Charge refund by using the sum of the periodic balances method
as dened by the Texas Finance Commission rule."
(ii) Optional description of method. The creditor
may include the following additional description of the method. The
model clause reads: "You will gure the Finance Charge refund us-
ing the sum of the periodic balances method as dened by the Texas
Finance Commission rule. The Finance Charge Refund will be com-
puted upon the entire Finance Charge minus the Acquisition Cost. I
will not get a refund if it is less than $1.00."
(iii) Optional description of method for use in con-
tracts for heavy commercial vehicles. At the creditor’s option, a con-
tract for a heavy commercial vehicle, as dened in the Texas Finance
Code, may include the following description of the method. The model
clause reads: "You will gure the Finance Charge refund using the sum
of the periodic balances method as dened by the Texas Finance Com-
mission rule. The Finance Charge refund will be computed based upon
the entire Finance Charge calculated using the sum of the periodic bal-
ances method. Then you will subtract the Acquisition Cost from that
amount. I will not get a refund if it is less than $1.00."
(B) Contracts using the scheduled installment earnings
method.
(i) Name of method. The model clause to identify
the method of refunding nance charge reads: "You will gure the
Finance Charge refund by the scheduled installment earnings method
as dened by the Texas Finance Commission rule."
(ii) Optional description of method. The creditor
may include the following additional description of the method: "You
will gure my refund by deducting earned nance charges from the Fi-
nance Charge. You will gure earned nance charges by applying a
daily rate to the unpaid principal balance as if I paid all my payments
on the date due. If I prepay between payment due dates, you will gure
earned nance charges for the partial payment period. You do this by
counting the number of days from the due date of the prior payment
through the date I prepay. You then multiply that number of days times
the daily rate. The daily rate is 1/365th of the Annual Percentage Rate.
You will also add the acquisition cost of $25 (or $150 for a heavy com-
mercial vehicle) to the earned nance charge. I will not get a refund if
it is less than $1.00."
(C) Flexible contract forms designed to accommodate
alternative methods. Creditors may use a exible contract form with
alternative earnings methods, so long as the method used on a partic-
ular contract is permissible for that contract. The following clause il-
lustrates one way that this exibility may be accomplished: "You will
gure the Finance Charge refund using the sum of the periodic balances
method as dened by the Texas Finance Commission rule if: this con-
tract is a Regular Payment Contract as dened by the Texas Finance
Commission rule, and this contract does not have a term greater than
61 months. If this contract is not a Regular Payment Contract or if it
has a term greater than 61 months, you will gure the Finance Charge
refund using the scheduled installment earnings method as dened by
the Texas Finance Commission rule. I will not get a refund if it is less
than $1.00."
(21) Application of payments. In this provision, the term
"nance charge" should not be construed to have the same meaning as
Finance Charge as dened by the Truth in Lending Act. A default or
late charge is considered to be a nance charge under Texas law; there-
fore, a default or late charge can be charged and collected as part of the
earned nance charge. At the creditor’s option the creditor may mod-
ify the application of payments language by adding "and late charges"
following the phrase "earned but unpaid nance charge." The model
clause reads:
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Figure: 7 TAC §84.209(21)
(22) Effect of early and late payments. For contracts using
the true daily earnings method, the model clause reads: "You based the
Finance Charge, Total of Payments, and Total Sale Price as if all pay-
ments were made as scheduled. If I do not timely make all my payments
in at least the correct amount, I will have to pay more Finance Charge
and my last payment will be more than my nal scheduled payment. If
I make scheduled payments early, my Finance Charge will be reduced
(less). If I make my scheduled payments late, my Finance Charge will
increase."
(23) Interest on matured amount. The model provision for
interest on any matured amount at any rate permitted by law reads:
"If I don’t pay all I owe when the nal payment becomes due, or I do
not pay all I owe if you demand payment in full under this contract,
I will pay an interest charge on the amount that is still unpaid. That
interest charge will be the higher rate of 18% per year or the maximum
rate allowed by law, if that rate is higher. The interest charge for this
amount will begin the day after the nal payment becomes due." In this
provision, the maximum rate allowed by law refers to the rate found in
Texas Finance Code, Chapter 303.
(24) Balloon payments. If the contract has a balloon pay-
ment, the creditor must include a provision in the contract that allows
the buyer to renance the balloon payment over time. The provision
must comply with Texas Finance Code, §348.123. The model provi-
sion for dening the balloon payment reads: "A balloon payment is a
scheduled payment more than twice the amount of the average of my
scheduled payments, other than the downpayment, that are due before
the balloon payment."
(A) Paying the balloon payment. If a retail installment
contract contains a balloon payment that is the nal payment, the con-
tract must also provide the right for the retail buyer to pay the bal-
loon payment. The model provision for paying the amount of the nal
scheduled balloon payment reads: "I can pay all I owe when the bal-
loon payment is due and keep my motor vehicle."
(B) Balloon payment alternatives. If the retail install-
ment contract contains the right for a retail buyer to renance a balloon
installment, the contract provision to renance the installment must
comply with either clause (i) or (ii) of this subparagraph. A contract
under clause (ii) of this subparagraph must also contain the right of the
retail buyer to sell the motor vehicle back to the holder or the retail
seller.
(i) The model clause to describe a buyer’s right to re-
nance a balloon installment under Texas Finance Code, §348.123(a),
when applicable reads: "If I buy the motor vehicle primarily for per-
sonal, family, or household use, I can enter into a new written agree-
ment to renance the balloon payment when due without a renancing
fee. If I renance the balloon payment, my periodic payments will not
be larger or more often than the payments in this contract. The annual
percentage rate in the new agreement will not be more than the An-
nual Percentage Rate in this contract. This provision does not apply
if my Payment Schedule has been adjusted to my seasonal or irregular
income."
(ii) If the contract contains a balloon payment and
the seller intends Texas Finance Code, §348.123(b)(5) to apply to the
contract:
(I) Special right to renance balloon payment
under Texas Finance Code, §348.123(b)(5)(B)(iii). The model clause
reads: "I can enter into a new agreement to renance my last install-
ment if I am not in default. I can renance at an annual percentage
rate up to 5 points greater than the Annual Percentage Rate shown in
this contract. The rate will not be more than applicable law allows.
The new agreement will allow me to renance the last installment for
at least 24 months with equal monthly payments. You and I can also
agree to renance the last installment over another time period or on a
different payment schedule."
(II) Repurchase option. If the contract includes
a balloon payment, the creditor must draft a provision addressing the
repurchase option.
(25) Agreement to keep motor vehicle insured. The model
clause regarding agreement to keep the motor vehicle insured reads: "I
agree to have physical damage insurance covering loss or damage to the
motor vehicle for the term of this contract. The insurance must cover
your interest in the vehicle." The creditor may include the following
optional provision: "The insurance must include collision coverage and
either comprehensive or re, theft, and combined additional coverage."
(26) Creditor’s right to purchase required insurance if
buyer fails to keep motor vehicle insured. The model clause regarding
agreement to allow the creditor to purchase required insurance if
the buyer fails to keep the motor vehicle insured reads: "If I fail to
give you proof that I have insurance, you may buy physical damage
insurance. You may buy insurance that covers my interest and your
interest in the motor vehicle, or you may buy insurance that covers
your interest only. I will pay the premium for the insurance and a
nance charge at the contract rate. If you obtain collateral protection
insurance, you will mail notice to my last known address shown in
your le."
(27) Physical damage insurance proceeds. The model
clause regarding physical damage insurance proceeds reads: "I must
use physical damage insurance proceeds to repair the motor vehicle,
unless you agree otherwise in writing. However, if the motor vehicle
is a total loss, I must use the insurance proceeds to pay what I owe
you. I agree that you can use any proceeds from insurance to repair
the motor vehicle, or you may reduce what I owe under this contract.
If you apply insurance proceeds to the amount I owe, they will be
applied to my payments in the reverse order of when they are due. If
my insurance on the motor vehicle or credit insurance doesn’t pay all I
owe, I must pay what is still owed. Once all amounts owed under this
contract are paid, any remaining proceeds will be paid to me."
(28) Returned insurance premiums and service contract
charges. The contract may authorize a creditor to apply charges
returned to the creditor for canceled insurance, service contract,
and extended warranty charges to the buyer’s obligation under the
agreement as permitted by law, regardless of whether or not the buyer
is in default under the contract.
(A) The model clause for contracts using the true daily
earnings method reads: "If you get a refund on insurance or service
contracts, or other contracts included in the cash price, you will subtract
it from what I owe. Once all amounts owed under this contract are paid,
any remaining refunds will be paid to me."
(B) For contracts using the scheduled installment earn-
ings or sum of the periodic balances methods, the creditor may substi-
tute the following clause: "If you get a refund of insurance or service
contract charges, you will apply it and the unearned nance charges on
it in the reverse order of the payments to as many of my payments as
it will cover. Once all amounts owed under this contract are paid, any
remaining refunds will be paid to me."
(29) Application of credits. The model clause regarding
application of credits reads: "Any credit that reduces my debt will ap-
ply to my payments in the reverse order of when they are due, unless
you decide to apply it to another part of my debt. The amount of the
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credit and all nance charge or interest on the credit will be applied to
my payments in the reverse order of my payments."
(30) Transfer of rights. The seller does not have a duty to
disclose the terms on which a contract or a balance under a contract
is acquired, including any discount or difference between the rates,
charges, or balance under the contract and the rates, charges, or balance
acquired as provided by Texas Finance Code, §348.301. The model
clause regarding transfer of rights reads: "You may transfer this con-
tract to another person. That person will then have all your rights, priv-
ileges, and remedies."
(31) Grant of security interest in collateral. The model
clause regarding a description of a security interest granted in a typical
motor vehicle installment sale reads:
Figure: 7 TAC §84.209(31)
(32) Agreements regarding use and transfer of motor vehi-
cle. The contract may contain a provision prohibiting a buyer from
transferring any interest in the motor vehicle without the creditor’s
written permission, requiring the buyer to notify the seller of change
of address, or prohibiting the removal of the motor vehicle from Texas.
The transfer fee limitation establishes the maximum fee that a creditor
could contract for, charge, or collect for transferring the buyer’s equity
in the motor vehicle to another party. If desired, a creditor may amend
the model provision to reect a lower transfer fee amount. The model
clause concerning agreements regarding the use and transfer of the mo-
tor vehicle reads: "I will not sell or transfer the motor vehicle without
your written permission. If I do sell or transfer the motor vehicle, this
will not release me from my obligations under this contract, and you
may charge me a transfer of equity fee of $25 ($50 for a heavy commer-
cial vehicle). I will promptly tell you in writing if I change my address
or the address where I keep the motor vehicle. I will not remove the
motor vehicle (Optional: motor vehicle or other collateral) from Texas
for more than 30 days unless I rst get your written permission."
(33) Care of motor vehicle. The contract may obligate the
buyer to keep the motor vehicle free of liens and encumbrances, re-
quire the buyer to keep the motor vehicle in good working order and
repair, or prohibit the buyer from allowing the motor vehicle to be ex-
posed to seizure, conscation, or other involuntary transfer. The model
clause regarding care of the motor vehicle reads: "I agree to keep the
motor vehicle free from all liens and claims except those that secure
this contract. I will timely pay all taxes, nes, or charges pertaining
to the motor vehicle. I will keep the motor vehicle in good repair. I
will not allow the motor vehicle to be seized or placed in jeopardy, or
use it illegally. I must pay all I owe even if the motor vehicle is lost,
damaged or destroyed. If a third party takes a lien or claim against or
possession of the motor vehicle, you may pay the third party any cost
required to free the motor vehicle from all liens or claims. You may
immediately demand that I pay you the amount paid to the third party
for the motor vehicle. If I do not pay this amount, you may repossess
the motor vehicle and add that amount to the amount I owe. If you do
not repossess the motor vehicle, you may still demand that I pay you,
but you cannot compute a nance charge on this amount."
(34) Default rights and repossession provisions. This para-
graph details agreements allowing acceleration of the buyer’s obliga-
tion upon the buyer’s default or upon the creditor’s determination of in-
security as permitted by Texas Business and Commerce Code, §1.309.
The following provisions are samples of model clauses regarding some
of the default rights and remedies of a creditor in a typical motor vehi-
cle installment sale transaction:
(A) Acceleration and default. The model clause regard-
ing acceleration and default reads:
Figure: 7 TAC §84.209(34)(A)
(B) Late charge. The model clause regarding late
charge reads: "I will pay you a late charge as agreed to in this contract
when it accrues."
(C) Repossession. At the creditor’s option, a creditor
may choose one of the following model provisions pertaining to repos-
session. The model clauses regarding repossession read:
(i) "If I default, you may repossess the motor vehicle
from me if you do so peacefully. If any personal items are in the motor
vehicle, you can store them for me and give me written notice at my
last address shown on your records within 15 days of discovering that
you have my personal items. If I do not ask for these items back within
31 days from the day you mail or deliver the notice to me, you may
dispose of them as applicable law allows. Any accessory, equipment,
or replacement part stays with the motor vehicle." In this provision, the
term "peacefully" is intended to have the same meaning as "without
breaching the peace," as determined by the Texas courts, and as found
under clause (ii) of this subparagraph. Or
(ii) "If I default, you may repossess the motor vehi-
cle from me if you do so without breaching the peace. If any personal
items are in the motor vehicle, you can store them for me and give me
written notice at my last address shown on your records within 15 days
of discovering that you have my personal items. If I do not ask for these
items back within 31 days from the day you mail or deliver the notice
to me, you may dispose of them as applicable law allows. Any acces-
sory, equipment, or replacement part stays with the motor vehicle."
(D) Buyer’s right to redeem. The model clause regard-
ing buyer’s right to redeem reads: "If you take my motor vehicle, you
will tell me how much I have to pay to get it back. If I do not pay you to
get the motor vehicle back, you can sell it or take other action allowed
by law. My right to redeem ends when the motor vehicle is sold or you
have entered into a contract for sale or accepted the collateral as full or
partial satisfaction of a contract."
(E) Disposition of motor vehicle. The model clause re-
garding disposition of the motor vehicle reads: "If I don’t pay you to
get the motor vehicle back, you can sell it or take other action allowed
by law. You will send me notice at least 10 days before you sell it. You
can use the money you get from selling it to pay allowed expenses and
to reduce the amount I owe. Allowed expenses are expenses you pay
as a direct result of taking the motor vehicle, holding it, preparing it for
sale, and selling it. If any money is left, you will pay it to me unless you
must pay it to someone else. If the money from the sale is not enough
to pay all I owe, I must pay the rest of what I owe you plus interest.
If you take or sell the motor vehicle, I will give you the certicate of
title and any other document required by state law to record transfer of
title."
(F) Collection costs. The model clause regarding col-
lection costs reads: "If you hire an attorney who is not your employee
to enforce this contract, I will pay reasonable attorney’s fees and court
costs as the applicable law allows."
(G) Cancellation of optional insurance or service con-
tracts. The model clause regarding cancellation of optional insurance
or service contracts reads: "This contract may contain charges for in-
surance or service contracts or for services included in the cash price.
If I default, I agree that you can claim benets under these contracts to
the extent allowable, and terminate them to obtain refunds of unearned
charges to reduce what I owe or repair the motor vehicle."
(35) Acceleration, waiver of notice of intent to accelerate,
and notice of acceleration. A model clause regarding the holder’s
right to accelerate maturity of the contract and to waive the buyer’s or
co-buyer’s common law right to notice of intent to accelerate, notice
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of acceleration, or both reads: "If I default, or you believe in good
faith that I am not going to keep any of my promises, you can demand
that I immediately pay all that I owe. You don’t have to give me notice
that you are demanding or intend to demand immediate payment of
all that I owe."
(36) Refund upon acceleration. For contracts using the
sum of the periodic balances or scheduled installment earnings meth-
ods, the model clause regarding the buyer’s right to a nance charge
refund upon acceleration of the contract reads: "If you demand that I
pay you all that I owe, you will give me a credit of part of the Finance
Charge as if I had prepaid in full."
(37) Integration and severability.
(A) The contract may include an integration clause in-
dicating that the parties to the contract intend it to be the nal written
expression of their agreement. The model clause regarding integration
reads: "This contract contains the entire agreement between you and
me relating to the sale and nancing of the motor vehicle."
(B) The contract may also include a severability clause
providing that the invalidity of any portion of the contract does not
render invalid other parts of the contract that would otherwise be valid.
The model clause regarding severability reads: "If any part of this con-
tract is not valid, all other parts stay valid."
(38) No waiver and limitations on creditor’s rights and
usury savings.
(A) A model clause to prevent a creditor’s delay in en-
forcing rights under the contract from affecting a waiver of those rights
reads: "If you don’t enforce your rights every time, you can still enforce
them later."
(B) A provision establishing limitations on the credi-
tor’s rights reads: "You will exercise all of your rights in a lawful way."
(C) The model clause regarding usury savings reads: "I
don’t have to pay nance charge or other amounts that are more than the
law allows. This provision prevails over all other parts of this contract
and over all your other acts."
(39) Applicable law. A model clause to establish the law
that will apply to the contract reads: "Federal law and Texas law apply
to this contract."
(40) Warranty disclaimer. The disclaimer of express and
implied warranties should be set out from the surrounding text so that
the disclosure is conspicuous. A disclaimer of express and implied
warranties, such as the following, is permitted by Texas Business and
Commerce Code, Article 2, Subchapter C, and reads: "Unless the seller
makes a written warranty, or enters into a service contract within 90
days from the date of this contract, the seller makes no warranties, ex-
press or implied, on the motor vehicle, and there will be no implied
warranties of merchantability or of tness for a particular purpose. This
provision does not affect any warranties covering the motor vehicle that
the motor vehicle manufacturer may provide."
(41) Preservation of consumer’s claims and defenses
notice. This notice only applies if the motor vehicle nanced in the
contract was purchased for personal, family, or household use. The
preservation of consumer’s claims and defenses notice disclosure
should be set out from the surrounding text so that the disclosure is in
all capitals, boldfaced and in at least 10-point type. The preservation
of consumer’s claims and defenses notice disclosure, as required by
the Federal Trade Commission’s preservation of consumer’s claims
and defenses notice, 16 C.F.R. §433.1 et seq., reads: "NOTICE:
ANY HOLDER OF THIS CONSUMER CREDIT CONTRACT
IS SUBJECT TO ALL CLAIMS AND DEFENSES WHICH THE
DEBTOR COULD ASSERT AGAINST THE SELLER OF GOODS
OR SERVICES OBTAINED PURSUANT HERETO OR WITH
THE PROCEEDS HEREOF. RECOVERY HEREUNDER BY THE
DEBTOR SHALL NOT EXCEED AMOUNTS PAID BY THE
DEBTOR HEREUNDER. This provision applies to this contract
only if the motor vehicle nanced in the contract was purchased for
personal, family, or household use."
(42) Used car buyer’s guide. The used car buyer’s guide
disclosure should be set out from the surrounding text so that the dis-
closure is conspicuous. The disclosure should be prefaced by the words
"In this box only, the word "you" refers to the Buyer." The used car
buyer’s guide disclosure, as required by the Federal Trade Commis-
sion’s Used Car Regulation, 16 C.F.R. §455.1 et seq., reads:
(A) "Used Car Buyer’s Guide. The information you see
on the window form for this vehicle is part of this contract. Information
on the window form overrides any contrary provisions in the contract
of sale."
(B) Spanish Translation: "Guía para compradors de ve-
hículos usados. La información que ve en el formulario de la ventanilla
para este vehículo forma parte del presente contrato. La información
del formulario de la ventanilla deja sin efecto toda disposición en con-
trario contenida en el contrato de venta."
(43) Negotiability and assignment. The disclosure of the
negotiability of the contract should be placed on the front side of the
contract and may read:
(A) "The Annual Percentage Rate may be negotiated
with the Seller. The Seller may assign this contract and retain its right
to receive a part of the Finance Charge";
(B) "The rates of this contract are negotiable. The seller
may assign or otherwise sell this contract and receive a discount or
other payment for the difference between the rate, charges, or balance";
or
(C) "A customer may obtain their own nancing. The
nance charge may be negotiable. The dealership may assign the retail
installment contract. There is no duty to disclose the terms for the
sale of this contract (e.g., price paid to retail seller to purchase retail
installment contract)."
§84.210. Permissible Changes.
(a) Creditors may make the following types of changes to the
model clauses and the model contracts and may still be eligible for the
defenses provided by Texas Finance Code, §349.101;
(1) Deleting inapplicable disclosures;
(2) Using a line for the consumer to initial, rather than a
checkbox;
(3) Adding a signature line to the insurance disclosures to
reect joint policies;
(4) Substituting another term for "buyer," "seller," or "cred-
itor" that has the same meaning, or use of pronouns such as "you," "we,"
and "us" or "it";
(5) Changing the person of the pronouns to refer to the
seller as "I" or "me" and the buyer as "you" or "your";
(6) Substituting the word "vehicle" for the term "motor ve-
hicle";
(7) Presenting the model clauses in any order, and combin-
ing or further segregating the model clauses;
(8) Inserting descriptive headings or number provisions;
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(9) Changing the case of a word if otherwise permitted by
the Texas Finance Code;
(10) Omitting references to different provisions for heavy
commercial vehicles where the creditor elects to treat buyers of heavy
commercial vehicles under the rules applicable to other vehicles;
(11) Moving provisions from one side of the form to the
other and directing the buyer to see the other side, or placing all of the
provisions on the same side of the form; or
(12) Changing any provision to comply with federal law.
(b) A sample model motor vehicle retail installment contract
is presented in the following example.
Figure: 7 TAC §84.210(b)
(c) A contract may include other provisions that are not pro-
hibited by law, but the other provisions must be submitted to the Ofce
of Consumer Credit Commissioner for readability review before the
creditor includes them.
(d) Nothing in this regulation prohibits a contract from includ-
ing provisions that provide more favorable results for the buyer than
those that would result from the use of a model clause.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER C. SALES FINANCE
OPERATIONS
7 TAC §84.301, §84.302
The Finance Commission of Texas (the commission) adopts new
7 TAC, Chapter 84, concerning Motor Vehicle Installment Sales.
The new rules contained in 7 TAC §84.301 and §84.302 outline
sales nance operations with regard to motor vehicle dealers
licensed by the Ofce of Consumer Credit Commissioner.
These rules are being relocated and reorganized. The agency
believes that the reorganization will benet licensees in that
these rules will be in a more logical location and order and
will be easier to nd. The new rules are substantially similar
to the rules being repealed, as found in 7 TAC, Subchapter T,
§1.1501 and §1.1502, concerning Motor Vehicle Sales Finance
Operations. The commission’s adopted repeal of Subchapter
T is published elsewhere in this issue of the Texas Register.
The commission adopts new Chapter 84, with changes to the
proposal published in the May 12, 2006, issue of the Texas
Register (31 TexReg 3794).
The commission received no written comments on the proposal.
Section 84.301 (former §1.1501) denes a prepaid maintenance
agreement and service contract.
Section 84.302 (former §1.1502) outlines the methods of disclo-
sure on a retail installment sales contract for prepaid mainte-
nance agreements sold in connection with motor vehicles. Pre-
paid maintenance agreements that are required or otherwise in-
cluded with the sale of a motor vehicle must be disclosed as a
component of the cash price. Those agreements sold on a vol-
untary basis may be disclosed under two methods specied in
the rule.
These rules provide model clauses and model contracts; how-
ever, licensees are not required to adopt the model language
contained in the rules. Regarding §§84.201 - 84.210, for those
licensees utilizing the model clauses or contract, the prior model
language is acceptable and the agency will permit licensees to
use the prior model language (without a non-standard contract
submission) until October 1, 2007, to deplete supplies of exist-
ing forms during a transition period after the effective date of the
rules.
These new sections are adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §348.513 grants the Finance Commission
the authority to adopt rules to enforce the motor vehicle install-
ment sales chapter.
These rules affect Texas Finance Code, Chapter 348.
§84.301. Denitions.
(a) Prepaid Maintenance Agreement--A maintenance agree-
ment as dened in Texas Occupations Code, §1304.004.
(b) Service Contract--Has the meaning assigned in Texas Oc-
cupations Code, §1304.003,. Pursuant to Texas Occupations Code,
§1304.004, a prepaid maintenance agreement is a type of service con-
tract.
§84.302. Prepaid Maintenance Agreements.
(a) If the prepaid maintenance agreement is required in con-
nection with the sale of a motor vehicle, regardless of whether the sale
is a cash sale or a credit sale, the charge for the prepaid maintenance
agreement should be disclosed or otherwise included as a component
of the cash price.
(b) If the prepaid maintenance agreement is offered as a vol-
untary purchase in connection with the credit sale of a motor vehicle,
the prepaid maintenance agreement may be disclosed:
(1) as a component of the cash price; or
(2) as an itemized charge on the retail installment sales con-
tract.
(c) At the time of the sale, the services covered by the prepaid
maintenance agreement should be reasonably expected to be delivered
during the term of the agreement.
(d) The agency may evaluate the assessed charge for a prepaid
maintenance agreement. If the agency determines that the charge is
excessive considering relevant factors, then the agency may consider
the excessive amount as nance charge. One of the relevant factors the
agency will consider is whether the assessed charge and sales represen-
tations between cash and credit transactions differ.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 11, 2006.
TRD-200604209
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CHAPTER 90. CHAPTER 342, PLAIN
LANGUAGE CONTRACT PROVISIONS
SUBCHAPTER A. GENERAL PROVISIONS
7 TAC §§90.101 - 90.105
The Finance Commission of Texas (the commission) adopts new
7 TAC, Chapter 90, concerning plain language contract provi-
sions for Texas Finance Code, Chapter 342 transactions. The
new rules contained in 7 TAC §§90.101 - 90.105 outline general
provisions.
These rules are being relocated and reorganized. The agency
believes that the reorganization will benet licensees in that
these rules will be in a more logical location and order and will
be easier to nd. The new rules are substantially similar to
the rules being repealed, as found in 7 TAC, Subchapter Q,
§§1.1201 - 1.1207, 1.1211, 1.1212, 1.1214 - 1.1217, 1.1221,
1.1222, 1.1224 - 1.1227, 1.1231, 1.1232, 1.1234 - 1.1237,
1.1241, 1.1242, 1.1244 - 1.1247, and 1.1251 - 1.1256. The
commission’s adopted repeal of Subchapter Q is published
elsewhere in this issue of the Texas Register. In addition,
the commission is also proposing the repeal and relocation of
the language contained in 7 TAC §1.841 and §1.845, as the
commission believes these two rules relate to Chapter 342
plain language contract provisions and are more appropriately
included within new Chapter 90. The commission adopts new
Chapter 90, with changes to the proposal published in the May
12, 2006, issue of the Texas Register (31 TexReg 3795).
The commission received no written comments on the proposal.
In general, the purpose of §§90.101 - 90.706 is to implement the
provisions of Texas Finance Code, §341.502, which require con-
tracts for consumer loans under Chapter 342, whether in English
or in Spanish, to be written in plain language. Use of the model
contracts is optional. However, for §§90.101 - 90.604, should a
lender choose not to use the model contracts, contracts must be
submitted to the agency in accordance with the provisions of 7
TAC §90.104.
The following paragraphs regarding the purpose of each rule
track the original purpose language used when each rule was
originally adopted. These purposes still exist. Additional expla-
nation is provided under sections where recent changes in lan-
guage have been incorporated into the adopted new rules as a
result of the agency’s rule review of Subchapter Q, under Title
7, Part 1, Chapter 1 of the Texas Administrative Code. The re-
maining changes throughout all sections consist of revisions to
formatting, grammar, punctuation, spelling, and other technical
corrections. If no additional explanation is provided other than
the main purpose of the rule, then the only changes made from
the prior version of a rule being repealed to the new rule be-
ing adopted are technical and nonsubstantive in nature. Please
note that minor revisions in wording have been made to some
rules and gures from their previously enacted version, but of-
ten such changes do not substantively affect the meaning of the
rules, model clauses, or contracts and thus, further explanation
is unnecessary.
Section 90.101 (former §1.1203) provides denitions in order to
ensure consistent treatment and application of dened terms.
Section 90.102 (former §1.1212) explains the relationship of fed-
eral law to the state requirements. The section describes how
any conicts or inconsistencies shall be resolved. Please note
that current §§1.1202, 1.1212, 1.1222, 1.1232, and 1.1242 have
all been consolidated into new §90.102.
Section 90.103 (former §1.1204) details the required format,
typeface, and font for model plain language Chapter 342 con-
tracts. The requirements are necessary to ensure that the
contracts will be easy for consumers to read and understand.
Please note that current §§1.1204, 1.1214, 1.1224, 1.1234, and
1.1244 have all been consolidated into new §90.103.
Section 90.104 (former §1.841) provides the procedures for
lenders to submit non-standard contract submissions to the
agency.
Section 90.105 (former §1.845) outlines the complaints and in-
quiries notice that lenders must provide to consumers.
The contact information contained in the alternate notice pro-
vided in §90.105(b)(5)(B) has been revised by deleting the
agency’s local telephone number and adding the agency’s web
address. While the notice maintains the listing of the agency’s
toll-free Consumer Helpline, it will now also provide the agency’s
website as an alternative, convenient method of contact for con-
sumers. In addition, throughout all of the new rules contained
in Chapter 90, the complaints and inquiries notices have been
revised (if necessary) for consistency purposes.
Because these rules provide model clauses and model con-
tracts, licensees are not required to adopt the model language
contained in the rules. However, regarding §§90.101 - 90.604,
for those licensees utilizing the model contracts, the prior model
language is acceptable and the agency will permit licensees to
use the prior model language (without a non-standard contract
submission) until September 15, 2007, to deplete supplies of
existing forms during a transition period after the effective date
of the rules.
These new sections are adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §341.502 grants the Finance Commission
the authority to adopt rules to govern the form of Chapter 342
contracts and to adopt model plain language contracts.
These rules affect Texas Finance Code, Chapter 342, Subchap-
ters E, F, and G.
§90.101. Denitions.
The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise:
(1) Acquisition Charge--A nance charge assessed for
making the loan as authorized under Texas Finance Code, §342.252.
(2) Borrower--The person or persons who sign the loan
agreement.
(3) Collateral--An interest in personal property which
serves to secure the payment or performance of an obligation. See
"Security."
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(4) Deferment--An additional period of time beyond a due
date for the borrower to make a payment or payments; also known as
"Extension."
(5) Installment Account Handling Charge--A nance
charge assessed on the loan as authorized under Texas Finance Code,
§342.252.
(6) Prepayment--Any whole or partial payment of an
amount equal to one or more full installments made by the borrower
prior to the date the payment is due.
(7) Security--An interest in personal property which serves
to secure the payment or performance of an obligation. See "Collat-
eral."
§90.102. Relationship with Federal Law.
In the event of an inconsistency or conict between the disclosure or
notice requirements in these provisions and any current or future fed-
eral law, regulation, or interpretation, the requirements of the federal
law, regulation, or interpretation will control to the extent of the incon-
sistency. The remainder of the contract will remain in full force and
effect. Use of the Federal Reserve Board’s promulgated model forms
complies with the Truth in Lending requirements of this chapter.
§90.103. Format.
(a) Plain language contracts must be printed in an easily read-
able font and type size pursuant to Texas Finance Code, §341.502(a).
If other state or federal law requires a different type size for a specic
disclosure or contractual provision, the type size specied by the other
law should be used.
(b) The text of the document must be set in an easily readable
typeface. Typefaces considered to be readable include: Times, Scala,
Caslon, Century Schoolbook, Helvetica, Arial, and Garamond.
(c) Titles, headings, subheadings, numbering, captions, and il-
lustrative or explanatory tables or sidebars may be used to distinguish
between different levels of information or to provide emphasis.
(d) Typeface size is referred to in points. Because different
typefaces in the same point size are not of equal size, typeface is not
strictly dened but is expressed as a minimum size in the Times type-
face for visual comparative purposes. Use of a larger typeface is en-
couraged. The typeface for the federal disclosure box or other dis-
closures required under federal law must be legible, but no minimum
typeface is required. Generally, the typeface for the remainder of the
contract must be at least as large as 8 point in the Times typeface. A
point is generally viewed as 1/72nd of an inch.
§90.104. Non-Standard Contract Filing Procedures.
(a) Non-standard contracts. A non-standard contract is a con-
tract that does not use the model contract provisions. Non-standard
contracts submitted in compliance with the provisions of Texas Finance
Code, §341.502(c) will be reviewed to determine that the contract is
written in plain language. Non-standard contracts submitted for re-
view may gain certain protections under the provisions of Texas Fi-
nance Code, §341.502.
(b) Certication of readability. Contract lings subject to this
chapter must be accompanied by a certication signed by an ofcer of
the creditor or the entity submitting the form on behalf of the credi-
tor. The certication must state that the contract is written in plain lan-
guage (i.e., that the contract can be easily understood by the average
consumer). The certication must also state that the contract is printed
in an easily readable font and type size.
(c) Filing requirements. Contract lings must be identied as
to the transaction type. Contract lings must be submitted on paper
that is suitable for permanent record storage and imaging. Handwritten
forms or handwritten corrections will not be accepted. In addition to
the paper submission, the licensee must also submit the contract lings
in an electronic version. The electronic version must be submitted in a
Corel WordPerfect (.wpd), MS Word (.doc), or a text (.txt) format.
(d) Contact person. One person shall be designated as the con-
tact person for each ling submitted. Each submission should provide
the name, address, phone number, and fax number, if available, of the
contact person for that ling. If the contracts are submitted by anyone
other than the company itself, the contracts must be accompanied by a
dated letter which contains a description of the anticipated users of the
contracts and designates the legal counsel or other designated contact
person for that ling.
§90.105. Complaints and Inquiries Notice.
(a) Denitions. "Privacy notice" means any notice that a
lender gives regarding a consumer’s right to privacy as required by a
specic state or federal law.
(b) Required notice.
(1) The following notice must be given to let consumers
know how to le complaints: "The (your name) is (licensed and ex-
amined or registered) under the laws of the State of Texas and by state
law is subject to regulatory oversight by the Ofce of Consumer Credit
Commissioner. Any consumer wishing to le a complaint against the
(your name) should contact the Ofce of Consumer Credit Commis-
sioner through one of the means indicated below: In Person or U.S.
Mail: 2601 North Lamar Boulevard, Austin, Texas 78705-4207. Tele-
phone No.: (800) 538-1579. Fax No.: (512) 936-7610. E-mail: con-
sumer.complaints@occc.state.tx.us. Website: www.occc.state.tx.us."
(2) The required notice must be given in the language in
which a transaction is conducted.
(3) The required notice must be included with each privacy
notice.
(4) Regardless of whether any state or federal law requires
the lender to give privacy notices, the lender must take appropriate
steps to let consumers know how to le complaints by giving the re-
quired notice in compliance with paragraph (1) of this subsection.
(5) In addition to the notice required to be included on each
privacy notice, a notice is also required on each contract of a licensed
lender pursuant to Texas Finance Code, §14.104.
(A) The text of the notice required by paragraph (1) of
this subsection is acceptable to meet this requirement; or
(B) A lender may use the following notice: "This lender
is licensed and examined by the State of Texas - Ofce of Consumer
Credit Commissioner. Call the Consumer Credit Hotline or write for
credit information or assistance with credit problems. Ofce of Con-
sumer Credit Commissioner, 2601 North Lamar Boulevard, Austin,
Texas 78705-4207, (800) 538-1579. www.occc.state.tx.us"
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 11, 2006.
TRD-200604213
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SUBCHAPTER B. SECURED CONSUMER
INSTALLMENT LOANS (SUBCHAPTER E)
7 TAC §§90.201 - 90.204
The Finance Commission of Texas (the commission) adopts
new 7 TAC, Chapter 90, concerning plain language contract
provisions for Texas Finance Code, Chapter 342 transactions.
The new rules contained in 7 TAC §§90.201 - 90.204 outline
model plain language provisions for secured consumer install-
ment loans (Subchapter E).
These rules are being relocated and reorganized. The agency
believes that the reorganization will benet licensees in that
these rules will be in a more logical location and order and will
be easier to nd. The new rules are substantially similar to
the rules being repealed, as found in 7 TAC, Subchapter Q,
§§1.1201 - 1.1207, 1.1211, 1.1212, 1.1214 - 1.1217, 1.1221,
1.1222, 1.1224 - 1.1227, 1.1231, 1.1232, 1.1234 - 1.1237,
1.1241, 1.1242, 1.1244 - 1.1247, and 1.1251 - 1.1256. The
commission’s adopted repeal of Subchapter Q is published
elsewhere in this issue of the Texas Register. In addition,
the commission is also proposing the repeal and relocation of
the language contained in 7 TAC §1.841 and §1.845, as the
commission believes these two rules relate to Chapter 342
plain language contract provisions and are more appropriately
included within new Chapter 90. The commission adopts new
Chapter 90, with changes to the proposal published in the May
12, 2006, issue of the Texas Register (31 TexReg 3797).
The commission received no written comments on the proposal.
In general, the purpose of §§90.101 - 90.706 is to implement the
provisions of Texas Finance Code, §341.502, which require con-
tracts for consumer loans under Chapter 342, whether in English
or in Spanish, to be written in plain language. Use of the model
contracts is optional. However, for §§90.101 - 90.604, should a
lender choose not to use the model contracts, contracts must be
submitted to the agency in accordance with the provisions of 7
TAC §90.104.
The following paragraphs regarding the purpose of each rule
track the original purpose language used when each rule was
originally adopted. These purposes still exist. Additional expla-
nation is provided under sections where recent changes in lan-
guage have been incorporated into the adopted new rules as a
result of the agency’s rule review of Subchapter Q, under Title
7, Part 1, Chapter 1 of the Texas Administrative Code. The re-
maining changes throughout all sections consist of revisions to
formatting, grammar, punctuation, spelling, and other technical
corrections. If no additional explanation is provided other than
the main purpose of the rule, then the only changes made from
the prior version of a rule being repealed to the new rule be-
ing adopted are technical and nonsubstantive in nature. Please
note that minor revisions in wording have been made to some
rules and gures from their previously enacted version, but of-
ten such changes do not substantively affect the meaning of the
rules, model clauses, or contracts and thus, further explanation
is unnecessary.
New 7 TAC §§90.201 - 90.204 include plain language contract
provisions, disclosures, model clauses, permissible changes,
and model contracts for Chapter 342, Subchapter E transac-
tions.
Section 90.201 (former §1.1211) outlines the purpose of new
Subchapter B, which is to provide model plain language for se-
cured consumer installment loans (Chapter 342, Subchapter E).
Section 90.202 (former §1.1215) identies the types of provi-
sions that may be included in a Subchapter E contract.
Section 90.203 (former §1.1216) contains the model clauses.
These clauses are the agency’s interpretation of a plain lan-
guage version of typical Subchapter E contract provisions.
Section 90.203(b)(21) concerning nal agreement and mod-
ications in writing has been revised in order to clarify the
model language with respect to the prohibition of modication
by oral agreement. The corresponding gures contained in
§90.204(a)(7) and §90.204(a)(8) have also been revised to
reect this change (see §90.204 below).
Section 90.204 (former §1.1217) outlines permissible changes
that can be made to a contract and still comply with the model
provisions. This section provides licensees with exibility in us-
ing a model contract and includes gures containing entire plain
language model contracts for Subchapter E transactions.
The model contracts contained in §90.204(a)(7) and
§90.204(a)(8) have been revised to reect a clarication
concerning the prohibition of modication by oral agreement
(see §90.203 above).
Because these rules provide model clauses and model con-
tracts, licensees are not required to adopt the model language
contained in the rules. However, regarding §§90.101 - 90.604,
for those licensees utilizing the model contracts, the prior model
language is acceptable and the agency will permit licensees to
use the prior model language (without a non-standard contract
submission) until September 15, 2007, to deplete supplies of
existing forms during a transition period after the effective date
of the rules.
These new sections are adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §341.502 grants the Finance Commission
the authority to adopt rules to govern the form of Chapter 342
contracts and to adopt model plain language contracts.
These rules affect Texas Finance Code, Chapter 342, Subchap-
ters E, F, and G.
§90.201. Purpose.
(a) The purpose of the rules contained in this subchapter is to
provide a model plain language contract in English for Texas Finance
Code, Chapter 342, Subchapter E transactions. The establishment of
model provisions for these transactions will encourage use of simpli-
ed wording that will ultimately benet consumers by making these
contracts easier to understand. The use of the "plain language" model
contract by a licensee is not mandatory. The licensee, however, may
not use a contract other than a model contract unless the licensee has
submitted the contract to the commissioner in compliance with §90.104
of this title (relating to Non-Standard Contract Filing Procedures). The
commissioner shall issue an order disapproving the contract if the com-
missioner determines the contract does not comply with this section or
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rules adopted under this section. A licensee may not claim the com-
missioner’s failure to disapprove a contract constitutes an approval.
(b) The provisions in this subchapter are intended to constitute
a complete plain language Chapter 342, Subchapter E contract; how-
ever, a licensee is not limited to the contract provisions addressed by
these rules.
§90.202. Contract Provisions.
A Chapter 342, Subchapter E contract may include, but is not limited
to, the following contract provisions to the extent not prohibited by law
or regulation. If the licensee desires to exercise its rights under one of
the following provisions, it must include the provision in the contract.
A licensee who does not desire to apply a provision is not required
to include it in the contract. For example, if a licensee does not take
a security interest in the borrower’s personal property, the provisions
addressing security interests are not required. A licensee may also ex-
clude non-relevant portions of a model clause. For example, a licensee
who does not routinely nance certain insurance coverages may omit
those non-applicable portions of the model clause. A Chapter 342, Sub-
chapter E contract may contain the following provisions:
(1) Identication of the parties, including the name and ad-
dress of each party;
(2) A Truth in Lending Act (TILA) disclosure box;
(3) An itemization of amount nanced box;
(4) A denitions section specifying the pronouns that des-
ignate the borrower and the lender;
(5) A promise to pay;
(6) A late charge provision;
(7) A provision for after maturity interest;
(8) A provision specifying that prepayment is permitted;
(9) A provision specifying the nance charge earnings and
refund method;
(10) A provision authorizing deferments;
(11) A provision contracting for a fee for a dishonored
check;
(12) A provision specifying the conditions causing default;
(13) A provision relating to property insurance;
(14) A provision relating to credit insurance;
(15) A provision regarding the mailing of notices to the
borrower;
(16) Statement of truthful information;
(17) A waiver of notice of intent to accelerate and waiver
of notice of acceleration;
(18) A provision expressing no waiver of the licensee’s
rights;
(19) A collection expenses clause;
(20) A clause providing for joint liability;
(21) A usury savings clause;
(22) A savings clause stating that if any part of the contract
is declared invalid, the rest of the contract remains valid; and
(23) Complaints and inquiries notice.
§90.203. Model Clauses.
(a) Generally. These model clauses are the plain language ren-
dition of contract clauses that have typically been stated in technical
legal terms. Nothing in this regulation prohibits a contract from in-
cluding provisions that provide more favorable results for the borrower
than those that would result from the use of a model clause.
(b) For a Chapter 342, Subchapter E secured consumer install-
ment loan contract:
(1) Pronoun designation of parties. The model clauses re-
fer to the Borrower as "I" or "me." The Lender is referred to as "you"
or "your."
(2) Itemization of amount nanced box. Two model
clauses for the itemization of amount nanced are presented in this
paragraph. One is for use when the licensee nances an administrative
fee. The other is for use when the administrative fee is paid in
cash by the borrower. A licensee may delete portions applicable to
any insurance premiums that are not nanced and may also delete
other inapplicable portions. The model clause options regarding the
itemization of the amount nanced read:
(A) For use when the administrative fee is nanced:
Figure: 7 TAC §90.203(b)(2)(A)
(B) For use when the administrative fee is paid in cash:
Figure: 7 TAC §90.203(b)(2)(B)
(3) Promise to pay. The model clause for the borrower’s
promise to pay reads:
(A) For contracts using the scheduled installment earn-
ings method: "I promise to pay the Total of Payments to the order of
you, the Lender. I will make the payments at your address above. I
will make the payments on the dates and in the amounts shown in the
Payment Schedule."
(B) For contracts using the true daily earnings method:
"I promise to pay the cash advance plus the accrued interest to the order
of you, the Lender. I will make the payments at your address above. I
will make the payments on the dates and in the amounts shown in the
Payment Schedule."
(4) Late charge. At the lender’s option, the late charge pro-
vision may be made applicable to loans with more than one installment.
Alternatively, a lender may omit the late charge provision for loans with
a single repayment. The late charge model clause reads: "If I don’t pay
all of a payment within 10 days after it is due, you can charge me a late
charge. The late charge will be 5% of the scheduled payment."
(5) After maturity interest. The after maturity interest
model clause reads: "If I don’t pay all I owe when the nal payment
becomes due, I will pay interest on the amount that is still unpaid.
That interest will be the higher rate of 18% per year or the maximum
rate allowed by law. That interest will begin the day after the nal
payment becomes due."
(6) Prepayment clause. The model prepayment clause op-
tions read:
(A) For contracts using the scheduled installment earn-
ings method: "I can make a whole payment early. Unless you agree
otherwise in writing, I may not skip payments. If I make a payment
early, my next payment will still be due as scheduled."
(B) For contracts using the true daily earnings method:
"I can make any payment early. Unless you agree otherwise in writing,
I may not skip payments. If I make a payment early, my next payment
will still be due as scheduled."
31 TexReg 6674 August 25, 2006 Texas Register
(7) Finance charge earnings and refund method. The
model nance charge earnings and refund method clause options read:
(A) For contracts using the scheduled installment earn-
ings method, Texas Finance Code, §342.201(a):
Figure: 7 TAC §90.203(b)(7)(A)
(B) For contracts using the scheduled installment earn-
ings method, Texas Finance Code, §342.201(d): "The annual rate of
interest is ___%. This interest rate may not be the same as the An-
nual Percentage Rate. You gure the Finance Charge by applying the
scheduled installment earnings method as dened by the Texas Finance
Code to the unpaid cash advance. The unpaid cash advance does not in-
clude the administrative fee, late charges, and returned check charges.
If I prepay my loan in full before the nal payment is due, I may save
a portion of the Finance Charge. I will not get a refund if the refund
would be less than $1.00. You base the Finance Charge and Total of
Payments as if I will make each payment on the day it is due. My nal
payment may be larger or smaller than my regular payment."
(C) For contracts using the scheduled installment earn-
ings method, Texas Finance Code, §342.201(e):
Figure: 7 TAC §90.203(b)(7)(C)
(D) For contracts using the true daily earnings method,
Texas Finance Code, §342.201(d): "The annual rate of interest is
_____%. This interest rate may not be the same as the Annual Percent-
age Rate. You gure the Finance Charge by applying the true daily
earnings method as dened by the Texas Finance Code to the unpaid
portion of the cash advance. You base the Finance Charge and Total
of Payments as if I will make each payment on the day it is due. You
will apply payments on the date they are received. This may result in
a different Finance Charge or Total of Payments. My nal payment
may be larger or smaller than my regular payment."
(E) For contracts using the true daily earnings method,
Texas Finance Code, §342.201(e):
Figure: 7 TAC §90.203(b)(7)(E)
(8) Deferment clause. The deferment model clause reads:
(A) "If I ask for more time to make any payment and
you agree, I will pay more interest to extend the payment. The extra
interest will be gured under the Finance Commission rules."
(B) Optional language for unilateral deferment(s):
"You may extend one or more of my payments without my permission.
You have to wait six months to do it again."
(9) Fee for dishonored check clause. The model clause
species the maximum allowable dishonored check fee. An authorized
lender may always choose a lesser amount. The fee for dishonored
check model clause reads: "I agree to pay you a fee of up to $30 for a
returned check. You can add the fee to the amount I owe or collect it
separately."
(10) Default clause. The model default clause reads: "I
will be in default if: I do not timely make a payment; I break any
promise I made in this agreement; I allow a judgment to be entered
against me or the collateral; I sell, lease, or dispose of the collateral;
I use the collateral for an illegal purpose; or you believe in good faith
that I am not going to keep any of my promises. If there is more than
one Borrower, each Borrower agrees to keep all of the promises in the
loan documents."
(11) Property insurance disclosure box. The model provi-
sion for the disclosure of property insurance reads:
Figure: 7 TAC §90.203(b)(11)
(12) Credit insurance disclosure box. The model provision
for the disclosure of credit insurance reads:
Figure: 7 TAC §90.203(b)(12)
(13) Mailing of notices to borrower. The model agreement
regarding the mailing of notices to the borrower reads: "You can mail
any notice to me at my last address in your records. Your duty to give
me notice will be satised when you mail it."
(14) Statement of truthful information. The following
clause is sufcient as the borrower’s agreement that the information
provided to the licensee is true: "I promise that all information I gave
you is true."
(15) Waiver of notice of intent to accelerate and waiver of
notice of acceleration clause. The waiver of notice of intent to acceler-
ate and waiver of notice of acceleration clause reads: "If I am in default,
you may require me to repay the entire unpaid principal balance, and
any accrued interest at once. You don’t have to give me notice that you
are demanding or intend to demand immediate payment of all that I
owe."
(16) No waiver of lender’s rights. The model agreement
regarding the lender’s rights reads: "If you don’t enforce your rights
every time, you can still enforce them later."
(17) Collection expenses clause. The model provision re-
lating to the collection of expenses if default occurs reads: "If this debt
is referred to an attorney for collection, I will pay any attorney fees set
by the court plus court costs."
(18) Joint liability clause. The model joint liability clause
reads: "I understand that you may seek payment from only me without
rst looking to any other Borrower."
(19) Usury savings clause. The model usury savings clause
reads: "I don’t have to pay interest or other amounts that are more than
the law allows."
(20) Savings clause. The model savings clause reads: "If
any part of this contract is declared invalid, the rest of the contract
remains valid."
(21) Final agreement and modications in writing. For
loan agreements exceeding $50,000.00, this notice must be boldfaced,
capitalized, underlined, or otherwise set out from the surrounding
written material to be conspicuous. The model agreement requiring
any change to be in writing reads: "This written loan agreement is the
nal agreement between you and me and may not be changed by prior,
current, or future oral agreements between you and me. There are no
oral agreements between you and me relating to this loan agreement.
Any change to this agreement must be in writing. Both you and I have
to sign written agreements."
(22) Security agreement clause. The model clause for the
security agreement reads: "If I am giving collateral for this loan, I will
see the separate security agreement for more information and agree-
ments."
(23) Application of law. The model agreement regarding
the law to be applied to the contract reads: "Federal law and Texas law
apply to this contract."
(24) Complaints and inquiries notice. "This lender is li-
censed and examined by the State of Texas - Ofce of Consumer Credit
Commissioner. Call the Consumer Credit Hotline or write for credit
information or assistance with credit problems: Ofce of Consumer
Credit Commissioner, 2601 North Lamar Boulevard, Austin, Texas
78705-4207, www.occc.state.tx.us, (800) 538-1579."
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(25) Clause describing collateral. In the TILA disclo-
sure box, the model clause describing the collateral reads: "You
will have a security interest in the following described collateral
________________."
(26) Clause relating to prepayment. In the TILA disclosure
box, the model clause options for prepayment read:
(A) For contracts using the scheduled installment earn-
ings method: "Prepayment: If I pay off early, I may be entitled to a re-
fund of part of the Finance Charge and I will not have to pay a penalty."
(B) For contracts using the true daily earnings method:
"Prepayment: If I pay off early, I will not have to pay a penalty."
(27) Security agreement. If the loan is secured, a separate
security agreement should be used.
(A) The model clause stating the secured nature of the
agreement reads: "To secure this loan, I give you a security interest
in the collateral. The collateral includes the property listed below, im-
provements and attachments to the property, insurance refunds, and
proceeds."
(B) Prohibition on transfer and collateral free of encum-
brance. The model agreement keeping the collateral free from encum-
brance and against transferring it reads: "I own the collateral. I won’t
sell or transfer it without your written permission. I won’t allow any-
one else to have an interest in the collateral except you."
(C) Location and restrictions on movement or transfer
of collateral. The model agreement regarding the location of the col-
lateral reads: "I will keep the collateral at my address shown above. I
will promptly tell you in writing if I change my address. I won’t per-
manently remove the collateral from Texas unless you give me written
permission."
(D) Upkeep and use of collateral. The model agreement
regarding the upkeep and use of the collateral reads: "I will timely pay
all taxes and license fees on the collateral. I will keep it in good repair.
I won’t use the collateral illegally."
(E) Modications in writing. The model agreement re-
garding changes made to the security agreement reads: "Any change
to this security agreement has to be in writing. Both you and I have to
sign it."
(F) Any default is a default of the security agreement.
The model agreement in the security agreement regarding defaults
reads: "Any default under my agreements with you will be a default
of this security agreement."
(G) Default clause. The model clause setting out the
security agreement in case of default reads: "If there is a default, you
can take the collateral. You will only do this lawfully and without a
breach of the peace. If you take my collateral, you will tell me how
much I have to pay to get it back. If I don’t pay you to get the collateral
back, you can sell it or take other action allowed by law. You will
send me notice at least 10 days before you sell it. My right to get the
collateral back ends when you sell it. You can use the money you get
from selling it to pay amounts the law allows and to reduce the amount
I owe. If any money is left, you will pay it to me. If the money from
the sale is not enough to pay all I owe, I must pay the rest of what I
owe you plus interest."
§90.204. Permissible Changes.
(a) A licensed lender may consider making the following types
of changes to the secured consumer installment loans plain language
model clauses:
(1) Adding information related to information set forth in
the model clauses that is not otherwise prohibited by law;
(2) Substituting another term for "Lender" or "Borrower"
that has the same meaning, or using pronouns such as "you," "we," and
"us";
(3) Presenting the model clauses in any order, and combin-
ing or further segregating the model clauses;
(4) Inserting descriptive headings or number provisions;
(5) Changing the case of a word if otherwise permitted by
the Texas Finance Code; or
(6) Making other changes which do not affect the substance
of the disclosures.
(7) A sample model contract using the scheduled install-
ment earnings method is presented in the following example.
Figure: 7 TAC §90.204(a)(7)
(8) A sample model contract using the true daily earnings
method is presented in the following example.
Figure: 7 TAC §90.204(a)(8)
(9) A sample model security agreement is presented in the
following example.
Figure: 7 TAC §90.204(a)(9)
(b) An authorized licensee has considerable exibility to ar-
range the format of the model form if the revised format does not signif-
icantly adversely affect the substance, clarity, or meaningful sequence
of the disclosures.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER C. SIGNATURE LOANS
(SUBCHAPTER F)
7 TAC §§90.301 - 90.304
The Finance Commission of Texas (the commission) adopts new
7 TAC, Chapter 90, concerning plain language contract provi-
sions for Texas Finance Code, Chapter 342 transactions. The
new rules contained in 7 TAC §§90.301 - 90.304 outline model
plain language provisions for signature loans (Subchapter F).
These rules are being relocated and reorganized. The agency
believes that the reorganization will benet licensees in that
these rules will be in a more logical location and order and will
be easier to nd. The new rules are substantially similar to
the rules being repealed, as found in 7 TAC, Subchapter Q,
§§1.1201 - 1.1207, 1.1211, 1.1212, 1.1214 - 1.1217, 1.1221,
1.1222, 1.1224 - 1.1227, 1.1231, 1.1232, 1.1234 - 1.1237,
1.1241, 1.1242, 1.1244 - 1.1247, and 1.1251 - 1.1256. The
commission’s adopted repeal of Subchapter Q is published
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elsewhere in this issue of the Texas Register. In addition,
the commission is also proposing the repeal and relocation of
the language contained in 7 TAC §1.841 and §1.845, as the
commission believes these two rules relate to Chapter 342
plain language contract provisions and are more appropriately
included within new Chapter 90. The commission adopts new
Chapter 90, with changes to the proposal published in the May
12, 2006, issue of the Texas Register (31 TexReg 3801).
The commission received no written comments on the proposal.
In general, the purpose of §§90.101 - 90.706 is to implement the
provisions of Texas Finance Code, §341.502, which require con-
tracts for consumer loans under Chapter 342, whether in English
or in Spanish, to be written in plain language. Use of the model
contracts is optional. However, for §§90.101 - 90.604, should a
lender choose not to use the model contracts, contracts must be
submitted to the agency in accordance with the provisions of 7
TAC §90.104.
The following paragraphs regarding the purpose of each rule
track the original purpose language used when each rule was
originally adopted. These purposes still exist. Additional expla-
nation is provided under sections where recent changes in lan-
guage have been incorporated into the adopted new rules as a
result of the agency’s rule review of Subchapter Q, under Title
7, Part 1, Chapter 1 of the Texas Administrative Code. The re-
maining changes throughout all sections consist of revisions to
formatting, grammar, punctuation, spelling, and other technical
corrections. If no additional explanation is provided other than
the main purpose of the rule, then the only changes made from
the prior version of a rule being repealed to the new rule be-
ing adopted are technical and nonsubstantive in nature. Please
note that minor revisions in wording have been made to some
rules and gures from their previously enacted version, but of-
ten such changes do not substantively affect the meaning of the
rules, model clauses, or contracts and thus, further explanation
is unnecessary.
New 7 TAC §§90.301 - 90.304 include plain language contract
provisions, disclosures, model clauses, permissible changes,
and model contracts for Chapter 342, Subchapter F transac-
tions.
Section 90.301 (former §1.1201) outlines the purpose of new
Subchapter C, which is to provide model plain language for sig-
nature loans (Chapter 342, Subchapter F).
Section 90.302 (former §1.1205) identies the types of provi-
sions that may be included in a Subchapter F contract.
Section 90.303 (former §1.1206) contains the model clauses.
These clauses are the agency’s interpretation of a plain lan-
guage version of typical Subchapter F contract provisions.
In order to implement changes resulting from House Bill 955 as
enacted by the 79th Texas Legislature, §90.303(3) has been re-
vised concerning the late charge provision. Lenders may now
use the following language (Option 2): "If I don’t pay all of the
payment within 10 days after it is due, you can charge me a
late charge. If the amount nanced is less than $100, the late
charge will be 5% of the amount of the installment. If the amount
nanced is $100 or more, the late charge will be the greater of
$10 or 5% of the amount of the installment." The corresponding
gure contained in §90.304(a)(7) has also been revised to reect
this statutory change (see §90.304 below).
Section 90.304 (former §1.1207) outlines permissible changes
that can be made to a contract and still comply with the model
provisions. This section provides lenders with exibility in using
a model contract and includes gures containing entire plain lan-
guage model contracts for Subchapter F transactions.
The model contract contained in §90.304(a)(7) has been revised
to reect a statutory change resulting from the enactment of
House Bill 955 by the 79th Texas Legislature (see explanation
under §90.303 above). In addition, other wording changes have
been made throughout this model contract for Chapter 342, Sub-
chapter F transactions, in order to make the language more con-
sistent (where legally permissible) with the model contracts for
Chapter 342, Subchapter E transactions, as found in §90.204.
The agency received one verbal comment concerning the model
contract found in §90.304(a)(7). The commenter had discovered
that the language of Option 2 (see quote under §90.303 above)
had inadvertently been left out of the body of the contract (al-
though it had been included in the Truth in Lending Act (TILA)
disclosure box). Thus, the agency has corrected this oversight
by adding the Option 2 language to the body of the Subchapter
F model contract, as contained in §90.304(a)(7).
Because these rules provide model clauses and model con-
tracts, licensees are not required to adopt the model language
contained in the rules. However, regarding §§90.101 - 90.604,
for those licensees utilizing the model contracts, the prior model
language is acceptable and the agency will permit licensees to
use the prior model language (without a non-standard contract
submission) until September 15, 2007, to deplete supplies of
existing forms during a transition period after the effective date
of the rules.
These new sections are adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §341.502 grants the Finance Commission
the authority to adopt rules to govern the form of Chapter 342
contracts and to adopt model plain language contracts.
These rules affect Texas Finance Code, Chapter 342, Subchap-
ters E, F, and G.
§90.301. Purpose.
(a) The purpose of the rules contained in this subchapter is to
provide a model plain language contract in English for Texas Finance
Code, Chapter 342, Subchapter F transactions. The establishment of
model provisions for these transactions will encourage use of simpli-
ed wording that will ultimately benet consumers by making these
contracts easier to understand. The use of the "plain language" model
contract by a creditor is not mandatory. The creditor, however, may not
use a contract other than a model contract unless the creditor has sub-
mitted the contract to the commissioner in compliance with §90.104
of this title (relating to Non-Standard Contract Filing Procedures). The
commissioner shall issue an order disapproving the contract if the com-
missioner determines the contract does not comply with this section or
rules adopted under this section. A creditor may not claim the commis-
sioner’s failure to disapprove a contract constitutes an approval.
(b) The provisions in this subchapter are intended to constitute
a complete plain language Chapter 342, Subchapter F contract; how-
ever, a creditor is not limited to the contract provisions addressed by
these rules.
§90.302. Contract Provisions.
A Chapter 342, Subchapter F contract may include, but is not limited
to, the following contract provisions to the extent not prohibited by law
or regulation. If the lender desires to exercise its rights under one of
the following provisions, it must include the provision in the contract.
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A lender who does not desire to apply a provision is not required to in-
clude it in the contract. For example, if a lender does not take a security
interest in the borrower’s personal property, the provisions addressing
security interests are not required. A Chapter 342, Subchapter F con-
tract may contain the following provisions:
(1) Identication of the parties, including the name and ad-
dress of each party;
(2) A Truth in Lending Act (TILA) disclosure box;
(3) A denitions section specifying the pronouns that des-
ignate the borrower and the lender;
(4) A promise to pay;
(5) A late charge provision;
(6) A provision for after maturity interest;
(7) A provision specifying that prepayment is permitted;
(8) A provision specifying the nance charge earnings and
refund method;
(9) A provision authorizing deferments;
(10) A provision specifying the conditions causing default;
(11) A waiver of notice of intent to accelerate and waiver
of notice of acceleration;
(12) A provision contracting for a fee for a dishonored
check;
(13) A signature block;
(14) A security agreement including provisions address-
ing:
(A) a statement that the collateral is free from encum-
brances;
(B) the location and restrictions on movement or trans-
fer of the collateral; and
(C) a statement that the borrower will appropriately
maintain and use the collateral;
(15) A provision regarding the mailing of notices to the
borrower;
(16) Statement of truthful information;
(17) A provision expressing no waiver of the lender’s
rights;
(18) A clause stating that all modications to the contract
must be in writing;
(19) A provision stating Texas law and federal law will ap-
ply to the contract;
(20) A clause providing for joint liability;
(21) A usury savings clause;
(22) Complaints and inquiries notice;
(23) An arbitration agreement; and
(24) A savings clause stating that if any part of the contract
is invalid, all other parts remain valid.
§90.303. Model Clauses.
(a) Generally. These model clauses are the plain language ren-
dition of contract clauses that have typically been stated in technical
legal terms. Nothing in this regulation prohibits a contract from in-
cluding provisions that provide more favorable results for the borrower
than those that would result from the use of a model clause.
(b) For a Chapter 342, Subchapter F signature loan contract:
(1) Pronoun designation of parties. The model clauses re-
fer to the Borrower as "I" or "me." The Lender is referred to as "you"
or "your."
(2) Promise to pay. The model clause for the borrower’s
promise to pay reads: "I promise to pay the Total of Payments to the
order of you, the Lender. I will make the payments at your address
above. I will make the payments on the dates and in the amounts shown
in the Payment Schedule."
(3) Late charge. At the lender’s option, the late charge
clause may be made applicable only to loans with more than one in-
stallment. As other options, a lender may include one of the model late
charge clause options, as set out in the subparagraphs below, in both
single and multiple installment loans, so long as the lender does not
collect a default charge on a single payment loan or the lender omits
the late charge clause for loans with a single repayment. The lender
may use one of the following late charge model provisions:
(A) Option 1: "If I don’t pay all of the payment within
10 days after it is due, you can charge me a late charge. The late charge
will be 5% of the scheduled payment." Or
(B) Option 2: "If I don’t pay all of the payment within
10 days after it is due, you can charge me a late charge. If the amount
nanced is less than $100, the late charge will be 5% of the amount of
the installment. If the amount nanced is $100 or more, the late charge
will be the greater of $10 or 5% of the amount of the installment."
(4) After maturity interest. The after maturity interest
model clause reads: "If I don’t pay all I owe by the date the nal
payment becomes due, I will pay interest on the amount that is still
unpaid. That interest will be at a rate of 18% per year and will begin
the day after the nal payment becomes due."
(5) Prepayment clause. The model prepayment clause
reads: "I can make a whole payment early."
(6) Finance charge earnings and refund method.
(A) The model nance charge earnings and refund
method clause reads: "The acquisition charge on this loan will not
be refunded if I pay off early. If I pay all I owe before the beginning
of the last monthly period, I will save part of the installment account
handling charge. You will gure the amount I save by the sum of the
periodic balances method. This method is explained in the Finance
Commission rules. You don’t have to refund or credit any amount less
than $1.00."
(B) At the lender’s option, the lender may include the
following model nance charge and refund method language if the
lender makes loans of $30 or less: "The acquisition charge on this loan
will not be refunded if I pay off early. If this loan is for more than $30
and I pay all I owe before the beginning of the last monthly period,
I will save part of the installment account handling charge. You will
gure the amount I save by the sum of the periodic balances method.
This method is explained in the Finance Commission rules. You don’t
have to refund or credit any amount less than $1.00."
(7) Deferment clause. The deferment model clause reads:
"If I ask for more time to make any payment and you agree, I will pay
more interest to extend the payment. The extra interest will be gured
under the Finance Commission rules."
(8) Default clause. The model default clause reads: "If I
break any of my promises in this document, you can demand that I
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immediately pay all that I owe. You can also do this if you in good
faith believe that I am not going to be willing or able to keep all of my
promises."
(9) Waiver of notice of intent to accelerate and waiver of
notice of acceleration clause. The model waiver of notice of intent to
accelerate and waiver of notice of acceleration clause reads: "I agree
that you don’t have to give me notice that you are demanding or intend
to demand immediate payment of all that I owe."
(10) Fee for dishonored check clause. The model clause
species the maximum allowable dishonored check fee. The lender
may always choose a lesser amount. The fee for dishonored check
model clause reads: "I agree to pay you a fee of up to $30 for a returned
check. You can add the fee to the amount I owe or collect it separately."
(11) Signature block. At the lender’s option, a witness sig-
nature block may be added.
(12) Clause describing collateral.
(A) In the TILA disclosure box, the model clause de-
scribing the collateral reads: "You will have a security interest in the
following described collateral ________________."
(B) At the creditor’s option, if the promissory note is
unsecured, the lender may use the following clause: "This note is un-
secured."
(13) Security agreement clause. The model clause setting
out the security agreement in case of default reads: "If I am giving
collateral for this loan, I will see the separate security agreement for
more information and agreements."
(14) Mailing of notice to borrower. The model agreement
regarding the mailing of notices to the borrower reads: "You can mail
any notice to me at my last address in your records. Your duty to give
me notice will be satised when you mail it."
(15) Statement of truthful information. The following
clause is sufcient as the borrower’s agreement that the information
provided to the lender is true: "I promise that all information I gave
you is true."
(16) No waiver of lender’s rights. The model agreement
regarding the lender’s rights reads: "If you don’t enforce your rights
every time, you can still enforce them later."
(17) Modications in writing. The model agreement re-
quiring any change to be in writing reads: "Any change to this agree-
ment has to be in writing. Both you and I have to sign it."
(18) Application of law. The model clause regarding the
law to be applied to the contract reads: "Federal law and Texas law
apply to this contract."
(19) Joint liability. The model joint liability agreement
reads: "I will keep all of my promises in this document. If there is
more than one Borrower, each Borrower agrees to keep all of the
promises in the loan document."
(20) Usury savings clause. The model usury savings clause
reads: "I don’t have to pay interest or other amounts that are more than
the law allows."
(21) Complaints and inquiries notice. "This lender is li-
censed and examined by the State of Texas - Ofce of Consumer Credit
Commissioner. Call the Consumer Credit Hotline or write for credit
information or assistance with credit problems: Ofce of Consumer
Credit Commissioner, 2601 North Lamar Boulevard, Austin, Texas
78705-4207; www.occc.state.tx.us; (800) 538-1579."
(22) Security agreement. The model clause setting out the
security agreement reads: "We are entering into this security agreement
at the same time that we are entering into a loan. In exchange for the
loan referenced above, I agree to the follow terms and conditions: To
secure this loan, I give you a security interest in the collateral. The
collateral includes the property listed below, anything that becomes
attached to it, and all proceeds of the collateral. This security interest
also secures all other debt I owe you now. I understand that all collateral
that I have given to secure loans may also be used to secure this and any
other loans you may make to me. I own the collateral. I won’t sell or
transfer it without your written permission. I won’t allow anyone else
to have an interest in the collateral except you. I will keep the collateral
at my address shown above. I will promptly tell you in writing if I
change my address. I won’t permanently remove the collateral from
Texas unless you give me written permission. I will timely pay all taxes
and license fees on the collateral. I will keep it in good repair. I won’t
use the collateral illegally. Any change to this security agreement has
to be in writing. Both you and I have to sign it. Any default under
my agreements with you will be a default of this security agreement.
Federal law and Texas law apply to this security agreement. If I don’t
keep any of my promises, you can take the collateral. You will only
take the collateral lawfully and without a breach of the peace. If you
take my collateral, you will tell me how much I have to pay to get it
back. If I don’t pay you to get the collateral back, you can sell it or take
other action allowed by law. You will send me notice at least 10 days
before you sell it. My right to get the collateral back ends when you
sell it. You can use the money you get from selling it to pay amounts
the law allows, and to reduce the amount I owe. If any money is left,
you will pay it to me. If the money from the sale is not enough to pay
all I owe, I must pay the rest of what I owe you plus interest."
§90.304. Permissible Changes.
(a) An authorized lender may consider making the following
types of changes to the signature loans plain language model clauses:
(1) Adding information related to information set forth in
the model clauses that is not otherwise prohibited by law;
(2) Substituting another term for "Lender" or "Borrower"
that has the same meaning, or using pronouns such as "you," "we," and
"us";
(3) Presenting model clauses in any order, and combining
or further segregating the model clauses;
(4) Inserting descriptive headings or number provisions;
(5) Changing the case of a word if otherwise permitted by
the Texas Finance Code; or
(6) Making other changes which do not affect the substance
of the disclosures.
(7) A sample model contract is presented in the following
example.
Figure: 7 TAC §90.304(a)(7)
(8) A sample model security agreement is presented in the
following example.
Figure: 7 TAC §90.304(a)(8)
(b) An authorized lender has considerable exibility to arrange
the format of the model form if the revised format does not signicantly
adversely affect the substance, clarity, or meaningful sequence of the
disclosures.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: August 31, 2006
Proposal publication date: May 12, 2006
For further information, please call: (512) 936-7640
SUBCHAPTER D. SECOND LIEN HOME
EQUITY LOANS (SUBCHAPTER G)
7 TAC §§90.401 - 90.404
The Finance Commission of Texas (the commission) adopts
new 7 TAC, Chapter 90, concerning plain language contract
provisions for Texas Finance Code, Chapter 342 transactions.
The new rules contained in 7 TAC §§90.401 - 90.404 outline
model plain language provisions for second lien home equity
loans (Subchapter G).
These rules are being relocated and reorganized. The agency
believes that the reorganization will benet licensees in that
these rules will be in a more logical location and order and will
be easier to nd. The new rules are substantially similar to
the rules being repealed, as found in 7 TAC, Subchapter Q,
§§1.1201 - 1.1207, 1.121, 1.1212, 1.1214 - 1.1217, 1.1221,
1.1222, 1.1224 - 1.1227, 1.1231, 1.1232, 1.1234 - 1.1237,
1.1241, 1.1242, 1.1244 - 1.1247, and 1.1251 - 1.1256. The
commission’s adopted repeal of Subchapter Q is published
elsewhere in this issue of the Texas Register. In addition,
the commission is also proposing the repeal and relocation of
the language contained in 7 TAC §1.841 and §1.845, as the
commission believes these two rules relate to Chapter 342
plain language contract provisions and are more appropriately
included within new Chapter 90. The commission adopts new
Chapter 90, with changes to the proposal published in the May
12, 2006, issue of the Texas Register (31 TexReg 3805).
The commission received no written comments on the proposal.
In general, the purpose of §§90.101 - 90.706 is to implement the
provisions of Texas Finance Code, §341.502, which require con-
tracts for consumer loans under Chapter 342, whether in English
or in Spanish, to be written in plain language. Use of the model
contracts is optional. However, for §§90.101 - 90.604, should a
lender choose not to use the model contracts, contracts must be
submitted to the agency in accordance with the provisions of 7
TAC §90.104.
The following paragraphs regarding the purpose of each rule
track the original purpose language used when each rule was
originally adopted. These purposes still exist. Additional expla-
nation is provided under sections where recent changes in lan-
guage have been incorporated into the adopted new rules as a
result of the agency’s rule review of Subchapter Q, under Title
7, Part 1, Chapter 1 of the Texas Administrative Code. The re-
maining changes throughout all sections consist of revisions to
formatting, grammar, punctuation, spelling, and other technical
corrections. If no additional explanation is provided other than
the main purpose of the rule, then the only changes made from
the prior version of a rule being repealed to the new rule be-
ing adopted are technical and nonsubstantive in nature. Please
note that minor revisions in wording have been made to some
rules and gures from their previously enacted version, but of-
ten such changes do not substantively affect the meaning of the
rules, model clauses, or contracts and thus, further explanation
is unnecessary.
New 7 TAC §§90.401 - 90.404 include plain language contract
provisions, disclosures, model clauses, permissible changes,
and model contracts for Chapter 342, Subchapter G second lien
home equity loans.
Section 90.401 (former §1.1221) outlines the purpose of new
Subchapter D, which is to provide model plain language for sec-
ond lien home equity loans (Chapter 342, Subchapter G).
Section 90.402 (former §1.1225) identies the types of provi-
sions that may be included in a Subchapter G second lien home
equity loan contract.
Section 90.403 (former §1.1226) contains the model clauses.
These clauses are the agency’s interpretation of a plain lan-
guage version of typical contract provisions for second lien home
equity transactions.
The gures contained in §90.403(b)(8)(A) - (C) concerning the
nance charge and refund method have been revised in order to
correct an error with respect to refunding prepaid interest. Since
points as well as loan origination fees are paid as prepaid inter-
est and are refundable if the loan is paid in full early, the word
"points" in the second paragraph, third sentence, has been re-
moved and replaced with "prepaid interest." The corresponding
model contract contained in §90.404(a)(7) has also been revised
to reect this change (see §90.404 below).
Section 90.403(b)(12) concerning credit insurance has been
revised in order to clarify the optional language with respect
to past due premiums. Although four times is the industry
standard regarding the relationship between total past due
premiums and the rst month’s premium in this equation, the
lender does have the opportunity to use a different number or
time frame if more appropriate. Thus, the use of "four times" in
the optional language quoted has been removed and replaced
with "(insert number)." The corresponding gures contained in
§90.403(b)(12) and §90.404(a)(7) have also been revised to
reect this change (see §90.404 below).
Section 90.403(b)(17) concerning joint or non-recourse liability
has been revised by deleting the second "against" occurring in
the second sentence. This changed wording better tracks the
language of Texas Constitution, Section 50(a)(6)(C). The corre-
sponding gures contained in §90.403(c)(28) and §90.404(a)(7)
have also been revised to reect this change (see §90.404 be-
low).
Section 90.403(b)(20) has been revised concerning the prior
agreements provision to correct an oversight and for consis-
tency purposes. As required by Texas Business and Commerce
Code, §26.02, the following language has been added to the
rule: "For loan agreements exceeding $50,000, this notice must
be boldfaced, capitalized, underlined, or otherwise set out from
the surrounding written material to be conspicuous." This model
clause concerning prior agreements has been boldfaced in the
corresponding model contracts contained in §90.404(a)(7) and
§90.404(a)(8) (see §90.404 below).
Section 90.404 (former §1.1227) outlines permissible changes
that can be made to a contract and still comply with the model
provisions. This section provides licensees with exibility in
using a model contract and includes gures containing entire
plain language model contracts for Subchapter G second lien
31 TexReg 6680 August 25, 2006 Texas Register
home equity loan contracts. Licensees may use additional
documents, including afdavits, in connection with the model
documents contained in this rule. The additional documents
may provide the parties with additional certainty on particular
issues, including whether the home equity loan was made on
the conditions expressed in Texas Constitution, Article XVI,
§50(a)(6)(Q). Licensees may change the model documents so
that they are in compliance with Mortgage Electronic Registra-
tion Systems, Inc. ("MERS").
The model contract contained in §90.404(a)(7) has been revised
concerning credit insurance to reect a clarication for the op-
tional language with respect to past due premiums (see expla-
nation under §90.403 above). This model contract has also been
revised concerning the nance charge and refund method in or-
der to correct an error with respect to refunding prepaid interest
(see explanation under §90.403 above. In addition, the model
clause concerning prior agreements has been boldfaced in or-
der to correct an oversight and been revised for consistency pur-
poses (see explanation under §90.403 above). Concerning the
model contracts in both §90.404(a)(7) and §90.404(a)(8), an-
other revision has been made concerning the joint or non-re-
course liability provisions in order to more closely track the Texas
Constitution (see explanation under §90.403 above).
Because these rules provide model clauses and model con-
tracts, licensees are not required to adopt the model language
contained in the rules. However, regarding §§90.101 - 90.604,
for those licensees utilizing the model contracts, the prior model
language is acceptable and the agency will permit licensees to
use the prior model language (without a non-standard contract
submission) until September 15, 2007, to deplete supplies of
existing forms during a transition period after the effective date
of the rules.
These new sections are adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §341.502 grants the Finance Commission
the authority to adopt rules to govern the form of Chapter 342
contracts and to adopt model plain language contracts.
These rules affect Texas Finance Code, Chapter 342, Subchap-
ters E, F, and G.
§90.401. Purpose.
(a) The purpose of the rules contained in this subchapter is to
provide a model plain language contract in English for Texas Finance
Code, Chapter 342, Subchapter G (secondary mortgage loans with an
effective rate of greater than 10%) home equity loan transactions. The
establishment of model provisions for these transactions will encour-
age use of simplied wording that will ultimately benet consumers
by making these contracts easier to understand. Use of the "plain lan-
guage" model contract by a licensee is not mandatory. The licensee,
however, may not use a contract other than a model contract unless
the licensee has submitted the contract to the commissioner in compli-
ance with §90.104 of this title (relating to Non-Standard Contract Filing
Procedures). The commissioner shall issue an order disapproving the
contract if the commissioner determines the contract does not comply
with this section or rules adopted under this section. A licensee may
not claim the commissioner’s failure to disapprove a contract consti-
tutes an approval.
(b) The provisions in this subchapter are intended to constitute
a complete plain language Chapter 342, Subchapter G home equity loan
contract; however, a licensee is not limited to the contract provisions
addressed by these rules.
§90.402. Contract Provisions.
(a) A Chapter 342, Subchapter G home equity loan contract
may include, but is not limited to, the following contract provisions to
the extent not prohibited by law or regulation. If the licensee desires to
exercise its rights under one of the following provisions, it must include
that provision in the contract. A licensee who does not desire to apply
a provision is not required to include it in the contract. For example,
a licensee who does not assess a fee for dishonored checks may omit
the fee for dishonored check clause. A licensee may also exclude non-
relevant portions of a model clause. For example, a licensee who does
not routinely nance certain insurance coverages may omit those non-
applicable portions of the model clause. A Chapter 342, Subchapter
G second lien home equity loan contract may contain the following
provisions:
(1) Identication of the parties, including the name and ad-
dress of each party and specifying the pronouns that designate the bor-
rower and the lender;
(2) A Truth in Lending Act (TILA) disclosure box;
(3) An itemization of amount nanced box;
(4) A promise to pay;
(5) A late charge provision;
(6) A provision for after maturity interest;
(7) A prepayment clause;
(8) A provision specifying the nance charge earnings and
refund method;
(9) A provision contracting for a fee for a dishonored
check;
(10) A provision specifying the conditions causing default;
(11) A provision regarding property insurance;
(12) A credit insurance disclosure box;
(13) A provision regarding the mailing of notices to the
borrower;
(14) A provision regarding the due on sale clause, notice
of intent to accelerate, and notice of acceleration;
(15) A provision expressing no waiver of the licensee’s
rights;
(16) A collection expenses clause;
(17) A provision providing for joint liability;
(18) A usury savings clause;
(19) A savings clause stating that if any part of the loan
agreement is declared invalid, the rest remains valid;
(20) An integration clause stating that the contract super-
sedes all prior agreements and that the contract may not be changed by
oral agreement;
(21) A provision stating that the homestead described in the
loan agreement is subject to the lien of the security document;
(22) A provision specifying that federal law and Texas law
apply to the contract;
(23) Complaints and inquiries notice;
(24) A provision describing the collateral; and
(25) Signature blocks.
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(b) The security document for a Chapter 342, Subchapter G
second lien home equity loan contract may contain the following pro-
visions:
(1) A denitions section;
(2) A provision regarding the secured nature of the agree-
ment;
(3) A provision regarding the transfer of rights in the prop-
erty;
(4) Borrower and Lender’s promise;
(5) A provision regarding late charges and prepayment of
principal and interest;
(6) A provision regarding the funds for escrow items;
(7) A provision regarding charges and liens;
(8) A provision regarding property insurance;
(9) A provision stating that the borrower occupies the prop-
erty as his homestead;
(10) A provision regarding preservation, maintenance, pro-
tection, and inspection of the property;
(11) A provision specifying the conditions causing actual
fraud;
(12) A provision regarding protection of the lender’s inter-
est in the property and rights under the security document;
(13) A provision regarding the assignment of miscella-
neous proceeds and forfeiture;
(14) A provision specifying that the borrower is not re-
leased from liability if the lender modies the payment schedule;
(15) A provision regarding joint and several liability and
specifying that the person who signs the contract grants his ownership
in the homestead and binds his successors and assigns;
(16) A provision regarding the extension of credit charges;
(17) A provision regarding the delivery of notices;
(18) A provision regarding the law governing the contract,
stating that if any part of the contract is declared invalid, the rest of the
contract remains valid;
(19) A provision regarding rules of clause construction;
(20) A provision specifying that the lender will give the
borrower a copy of all signed documents at the time the loan agreement
is made;
(21) A provision regarding a transfer of interest in the prop-
erty;
(22) A provision regarding the borrower’s right to reinstate
after acceleration;
(23) A provision regarding the sale of the loan, change of
loan servicer, notice of grievance, and the lender’s right to comply;
(24) A provision regarding hazardous substances;
(25) A provision regarding acceleration and remedies;
(26) A provision regarding the power of sale;
(27) A provision regarding the release of the lien securing
the loan agreement;
(28) A provision specifying that the loan agreement is
given without personal liability against each owner of the homestead
and the spouse of each owner;
(29) A provision specifying that the borrower has not been
required to repay another debt with the proceeds of the loan;
(30) A provision specifying that the borrower has not as-
signed wages as security for the loan agreement;
(31) A provision specifying that the lender and the bor-
rower have agreed in writing to the fair market value of the homestead;
(32) A provision regarding trustees and trustee liability;
(33) A provision regarding the lender’s waiving additional
collateral;
(34) A default provision;
(35) Signature blocks;
(36) A non-purchase disclosure; and
(37) A provision regarding notice of condentiality rights.
§90.403. Model Clauses.
(a) Generally. These model clauses are the plain language ren-
dition of contract clauses that have typically been stated in technical
legal terms. Nothing in this regulation prohibits a contract from in-
cluding provisions that provide more favorable results for the borrower
than those that would result from the use of a model clause.
(b) For a Chapter 342, Subchapter G second lien home equity
loan contract:
(1) Identication. The model identication clause lists the
account or contract number, the name and address of the creditor or
lender, the date of the note, and the name and address of the borrower.
The model clause identifying the pronouns used for the borrower and
the lender reads: "A word like "I" or "me" means each person who signs
as a Borrower. A word like "you" or "your" means the Lender or "Note
Holder." The Lender is _________. The Lender may sell or transfer
this Note. The Lender or anyone who is entitled to receive payments
under this Note is called the "Note Holder." You will tell me in writing
who is to receive my payments."
(2) Truth in Lending Act (TILA) disclosure box. The
model Truth in Lending Act (TILA) disclosure box reads:
Figure: 7 TAC §90.403(b)(2)
(3) Itemization of amount nanced box. The itemization
of amount nanced box is not required if the licensee provides the bor-
rower with a good faith estimate or a settlement statement as permitted
by the Truth in Lending Act. An itemization of amount nanced box
which complies with Regulation Z is considered to be in compliance
with this paragraph and will not require a non-standard submission.
(4) Promise to pay. One permissible change to the model
language for the scheduled installment earnings method would be to
allow partial prepayments of the principal during the term of the loan.
This variation on the Texas scheduled installment earnings method
would allow periodic reductions of the principal balance by partial
prepayments. This variation would allow reductions of the principal
balance that were not originally scheduled. The model clause for the
borrower’s promise to pay reads: "This loan is an Extension of Credit
dened by Section 50(a)(6), Article XVI of the Texas Constitution."
(A) For contracts using the scheduled installment earn-
ings method: "I promise to pay the Total of Payments to the order of
you. (The "principal" or "cash advance" is $________. This amount
plus interest must be paid by _________ (maturity date).) I will make
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payments to you at the address above or as you direct. I will make
the payments on the dates and in the amounts shown in the Payment
Schedule."
(B) For contracts using the true daily earnings method:
"I promise to pay the cash advance plus the accrued interest to the order
of you. (The "principal" or "cash advance" is $________. This amount
plus interest must be paid by _________ (maturity date).) I will make
payments to you at the address above or as you direct. I will make
the payments on the dates and in the amounts shown in the Payment
Schedule."
(5) Late charge. Licensees using contracts using the true
daily earnings method are not permitted to assess a late charge. The
model late charge provision for contracts using the scheduled install-
ments earnings method reads: "If I don’t pay all of a payment within
10 days after it is due, you can charge me a late charge. The late charge
will be 5% of the scheduled payment."
(6) After maturity interest. The model provision for after
maturity interest reads: "If I don’t pay all I owe when the nal payment
becomes due, I will pay interest on the amount that is still unpaid. That
interest will be the higher of the rate of 18% per year or the maximum
rate allowed by law. That interest will begin the day after the nal
payment becomes due."
(7) Prepayment clause. The model prepayment clause op-
tions read:
(A) For contracts using the scheduled installment earn-
ings method: "I can make a whole payment early. Unless you agree
otherwise in writing, I may not skip payments. If I make a payment
early, my next payment will still be due as scheduled."
(B) For contracts using the true daily earnings method:
"I can make any payment early. Unless you agree otherwise in writing,
I may not skip payments. If I make a payment early, my next payment
will still be due as scheduled."
(8) Finance charge earnings and refund method. The
model provision options specifying the nance charge earnings and
refund method read:
(A) For contracts using the scheduled installment earn-
ings method - Section 342.301 rate loans, the model language reads:
Figure: 7 TAC §90.403(b)(8)(A)
(B) For contracts using the scheduled installment earn-
ings method with prepayments option - Section 342.301 rate loans, the
model language reads:
Figure: 7 TAC §90.403(b)(8)(B)
(C) For contracts using the true daily earnings method
- Section 342.301 rate loans, the model language reads:
Figure: 7 TAC §90.403(b)(8)(C)
(9) Fee for dishonored check clause. The model clause
species the maximum allowable dishonored check fee. A licensed
lender may always choose a lesser amount. The fee for dishonored
check model clause reads: "I agree to pay you a fee of up to $30 for a
returned check. You may add the fee to the amount I owe or collect it
separately."
(10) Default clause. The model provision specifying the
conditions causing default reads:
Figure: 7 TAC §90.403(b)(10)
(11) Property insurance. The model provision regarding
property insurance reads:
Figure: 7 TAC §90.403(b)(11)
(12) Credit insurance. If single premium credit insurance
is allowable, a permissible change to the disclosure can be to offer a
single charge for the entire term of the loan. The term for the single
premium charge should be shown for the original term of the loan,
unless otherwise specied. The licensee has the option of including
language that reads: "The insurance will cancel on the date when the
total past due premiums equal or exceed (insert number) times the rst
month’s premium. "The industry standard regarding the relationship
between total past due premiums and the rst month’s premium in this
equation appears to be four (4) times. However, if a different time
frame is more appropriate, that time frame may be used. The model
credit insurance disclosure box reads:
Figure: 7 TAC §90.403(b)(12)
(13) Mailing of notices to borrower. The model provision
regarding the mailing of notices to the borrower reads: "You or I may
mail or deliver any notice to the address above. You or I may change
the notice address by giving written notice. Your duty to give me notice
will be satised when you mail it by rst class mail."
(14) Due on sale clause, notice of intent to accelerate, and
notice of acceleration. The model provision regarding the due on sale
clause, notice of intent to accelerate, and notice of acceleration reads:
"If all or any interest in the homestead is sold or transferred without
your prior written consent, you may require immediate payment in full
of all that I owe under this Loan Agreement. You will not exercise this
option if prohibited by law. If you exercise this option, you will give me
notice of acceleration (i.e., payment of all I owe at once). This notice
will give me a period of not less than 21 days from the date of the notice
within which I must pay all that I owe under this Loan Agreement. If I
fail to pay all that I owe before the end of this period, you may use any
remedy allowed by the Loan Agreement."
(15) No waiver of lender’s rights. The model provision
expressing no waiver of the lender’s rights reads: "If you don’t enforce
your rights every time, you can still enforce them later."
(16) Collection expenses clause. The model collection ex-
penses clause reads: "If you require me to pay all that I owe at once,
you will have the right to be paid back by me for all of your costs and
expenses in enforcing this Loan Agreement to the extent not prohibited
by law, including Section 50(a)(6), Article XVI of the Texas Constitu-
tion. These expenses include, for example, reasonable attorneys’ fees.
I understand that these fees are not for maintaining or servicing this
Loan Agreement."
(17) Joint liability. The model provision providing for joint
liability reads: "I understand that you may seek payment from only
me without rst looking to any other Borrower. You can enforce your
rights under this Loan Agreement solely against the homestead. This
Loan Agreement is made without personal liability against each owner
of the homestead and the spouse of each owner unless the owner or
spouse obtained this loan by actual fraud. If this loan is obtained by
actual fraud, I will be personally liable for the debt, including a judg-
ment for any deciency that results from your sale of the homestead
for an amount less than is owed under this Loan Agreement."
(18) Usury savings clause. The model usury savings clause
reads: "I do not have to pay interest or other amounts that are more than
the law allows."
(19) Savings clause. The model savings clause stating that
if any part of the contract is invalid, the rest remains valid reads: "If
any part of this Loan Agreement is declared invalid, the rest of the Loan
Agreement remains valid. If any part of this Loan Agreement conicts
with any law, that law will control. The part of the Loan Agreement
that conicts with the law will be modied to comply with the law. The
rest of the Loan Agreement remains valid."
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(20) Contract supersedes prior agreements. For loan agree-
ments exceeding $50,000.00, this notice must be boldfaced, capital-
ized, underlined, or otherwise set out from the surrounding written
material to be conspicuous. The model integration clause providing
that the contract supersedes prior agreements reads: "This written Loan
Agreement is the nal agreement between you and me and may not be
changed by prior, current, or future oral agreements between you and
me. There are no oral agreements between you and me relating to this
Loan Agreement. Any change to this Loan Agreement must be in writ-
ing. Both you and I have to sign written agreements."
(21) Security document. The model provision stating that
the homestead described in the loan agreement is subject to the lien
of the security document reads: "The homestead described above by
the property address is subject to the lien of the Security Document.
I will see the separate Security Document for more information about
my rights and responsibilities."
(22) Application of law. The model clause specifying that
federal law and Texas law apply to the contract reads: "Federal law and
Texas law apply to this Loan Agreement. The Texas Constitution will
be applied to resolve any conict between the Texas Constitution and
any other law."
(23) Complaints and inquiries notice. The model com-
plaints and inquiries notice reads: "This lender is licensed and
examined by the State of Texas - Ofce of Consumer Credit Com-
missioner. Call the Consumer Credit Hotline or write for credit
information or assistance with credit problems. Ofce of Consumer
Credit Commissioner, 2601 North Lamar Boulevard, Austin, Texas
78705-4207, www.occc.state.tx.us, (800) 538-1579."
(24) Clause describing collateral. The model provision de-
scribing the collateral reads: "The homestead described above by the
property address is subject to the lien of the Security Document."
(25) Signature blocks. The licensee may also provide ad-
ditional signature lines for witness signatures. The model provision
regarding signature blocks reads:
Figure: 7 TAC §90.403(b)(25)
(c) For the security document for a Chapter 342, Subchapter
G second lien home equity loan contract:
(1) The model denitions section reads:
(A) ""Loan Agreement" means the Note, Security Doc-
ument, deed of trust, any other related document, or any combination
of those documents, under which you have extended credit to me.
(B) "Security Document" means this document, which
is dated ________, together with all Riders to this document.
(C) "I" or "me" means
_________________________________________, the grantor
under this Security Document and the person who signed the
Note ("Borrower").
(D) "You" means
__________________________________________, the Lender and
any holder entitled to receive payments under the Note. Your address
is _________________________________________. You are the
beneciary under this Security Document.
(E) "Trustee" is ______________________________.
Trustee’s address is ___________________________________.
(F) "Note" means the promissory Note signed by me
and dated ______________. The Note states that the amount I owe
you is _________________ dollars (U.S. $_______) plus interest. I
have promised to pay this debt in regular Periodic Payments and to
pay the debt in full not later than ______________________________
(maturity date).
(G) "My Homestead" means the property that is de-
scribed below under the heading "Transfer of Rights in the Property."
(H) "Extension of Credit" means the debt evidenced by
the Note, as dened by Section 50(a)(6), Article XVI of the Texas Con-
stitution and all the documents executed in connection with the debt.
(I) "Riders" means all Riders to this Security Document
that I execute.
Figure: 7 TAC §90.403(c)(1)(I)
(J) "Applicable Law" means all controlling applicable
federal, Texas and local constitutions, statutes, regulations, adminis-
trative rules, local ordinances, judicial and administrative orders (that
have the effect of law) as well as all applicable nal, non-appealable
judicial opinions.
(K) "Community Association Dues, Fees, and Assess-
ments" means all dues, fees, assessments and other charges that are im-
posed on me or My Homestead by a condominium association, home-
owners association, or similar organization.
(L) "Electronic Funds Transfer" means any transfer of
funds, other than a transaction originated by check, draft, or similar pa-
per instrument, which is initiated through an electronic terminal, tele-
phonic instrument, computer, or magnetic tape so as to order, instruct,
or authorize a nancial institution to debit or credit an account. The
term includes point-of-sale transfers, automated teller machine trans-
actions, transfers initiated by telephone, wire transfers, and automated
clearinghouse transfers.
(M) "Escrow Items" means those items that are de-
scribed in Section ___ of this Security Document.
(N) "Miscellaneous Proceeds" means any compensa-
tion, settlement, award of damages, or proceeds paid by any third
party (other than proceeds paid under my insurance) for: damage or
destruction of My Homestead; condemnation or other taking of all or
any part of My Homestead; conveyance instead of condemnation; or
misrepresentations or omissions related to the value or condition of
My Homestead.
(O) "Periodic Payment" means the regularly scheduled
amount due for principal and interest under the Note plus any amounts
under this Security Document.
(P) "RESPA" means the Real Estate Settlement Proce-
dures Act (12 U.S.C. §2601 et seq.) and Regulation X (24 C.F.R. Part
3500), as they might be amended from time to time, or any additional or
successor legislation or regulation that governs the same subject matter.
As used in this Security Document, "RESPA" refers to all requirements
and restrictions that are imposed in regard to a "federally related mort-
gage loan" even if the Loan Agreement does not qualify as a "federally
related mortgage loan" under RESPA.
(Q) "Successor in Interest of me" means any party that
has taken title to My Homestead, whether or not that party has assumed
my obligations under the Loan Agreement.
(R) "Ground Rents" means amounts I owe if I rented the
real property under the buildings covered by this Security Document.
Such an arrangement usually takes the form of a long-term "ground
lease"."
(2) Secured agreement. The model provision regarding the
secured nature of the agreement reads: "To secure this loan, I give you
a security interest in My Homestead including existing and future im-
provements, easements, xtures, attachments, replacements and addi-
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tions to the property, insurance refunds, and proceeds. This security
interest is intended to be limited to the homestead property and not
other collateral, as required under the Texas Constitution."
(3) Transfer of rights in the property. The model provision
regarding a transfer of rights in the property reads:
Figure: 7 TAC §90.403(c)(3)
(4) Borrower and Lender’s promise. The model provision
regarding the borrower and lender’s promise to comply with the terms
of the security document reads: "YOU AND I PROMISE:".
(5) Late charges and prepayment. The model provision re-
garding late charges and prepayment of principal and interest reads:
Figure: 7 TAC §90.403(c)(5)
(6) Funds for escrow items. The model provision regarding
the funds for escrow items reads:
Figure: 7 TAC §90.403(c)(6)
(7) Charges and liens. The model provision regarding
charges and liens reads:
Figure: 7 TAC §90.403(c)(7)
(8) Property insurance. The model provision regarding
property insurance reads:
Figure: 7 TAC §90.403(c)(8)
(9) Homestead. The model provision stating that the bor-
rower occupies the property as his homestead reads: "I now occupy
and use the property secured by this Security Document as my Texas
homestead."
(10) Preservation, maintenance, protection, and inspection
of the property. The model provision regarding preservation, main-
tenance, protection, and inspection of the property reads: "I will not
destroy, damage or impair My Homestead, allow it to deteriorate, or
commit waste. Whether or not I live in My Homestead, I will main-
tain it in order to prevent it from deteriorating or decreasing in value
due to its condition. I will promptly repair the damage to My Home-
stead to avoid further deterioration or damage unless you and I agree
in writing that it is economically unreasonable. I will be responsible
for repairing or restoring My Homestead only if you release the insur-
ance or condemnation proceeds for the damage to or the taking of My
Homestead. You may release proceeds for the repairs and restoration in
a single payment or in a series of payments as the work is completed. I
still am obligated to complete repairs or restoration of My Homestead
even if there are not enough proceeds to complete the work. You or
your agent may inspect My Homestead. You may inspect the interior
of My Homestead with reasonable cause. You will give me notice stat-
ing reasonable cause when or before the interior inspection occurs."
(11) Conditions causing actual fraud. The model provision
specifying the conditions causing actual fraud reads:
Figure: 7 TAC §90.403(c)(11)
(12) Protection of lender’s interest in the property and
rights under the security document. The model provision regarding
the protection of the lender’s interest in the property and rights under
the security document reads:
Figure: 7 TAC §90.403(c)(12)
(13) Assignment of miscellaneous proceeds and forfeiture.
The model provision regarding the assignment of miscellaneous pro-
ceeds and forfeiture reads:
Figure: 7 TAC §90.403(c)(13)
(14) Forbearance not a waiver. The model provision spec-
ifying that the borrower is not released from liability if the lender mod-
ies the payment schedule reads: "My successors and I will not be
released from liability if you extend the time for payment or modify
the payment schedule. If I pay late, you will not have to sue me or my
successor to require timely future payments. You may refuse to extend
time for payment or modify this Loan Agreement even if I request it.
If you do not enforce your rights every time, you may enforce them
later."
(15) Joint and several liability, security document execu-
tion, successors obligated. The model provision regarding joint and
several liability and specifying that the person who signs the contract
grants his ownership in the homestead and binds his successors and as-
signs reads:
Figure: 7 TAC §90.403(c)(15)
(16) Extension of credit charges. The model provision re-
garding the extension of credit charges reads:
Figure: 7 TAC §90.403(c)(16)
(17) Delivery of notices. The model provision regarding
the delivery of notices reads: "Under the Loan Agreement, you and I
will give notices to each other in writing. Any notice under the Loan
Agreement will be considered given to me when it is mailed by rst
class mail or when actually delivered to me at my address if given by
another means. You will give notice to My Homestead address un-
less I provide you a different address. I will notify you promptly of
any change of address. I will comply with any reasonable procedure
for giving a change of address that you provide. There will only be
one address for notice under the Loan Agreement. Notice to me will
be considered notice to all persons who are obligated under the Loan
Agreement unless Applicable Law requires a separate notice. I may
give you notice by delivering or mailing it by rst class mail to the ad-
dress provided by you, unless you require a different procedure. You,
however, will not receive notice under the Loan Agreement until you
actually receive it. Legal requirements governing notices subject to the
Loan Agreement will prevail over conditions in the Loan Agreement."
(18) Governing law and severability. The model provision
regarding the law governing the contract, stating that if any part of
the contract is declared invalid, the rest of the contract remains valid
reads: "The Loan Agreement will be governed by Texas law and federal
law. If any provision in the Loan Agreement conicts with any legal
requirement, all non-conicting provisions will remain effective."
(19) Rules of construction. The model provision regarding
rules of clause construction reads:
Figure: 7 TAC §90.403(c)(19)
(20) Loan agreement copies. The model provision speci-
fying that the lender will give the borrower a copy of all signed docu-
ments at the time the loan agreement is made reads: "At the time the
Loan Agreement is made, you will give me copies of all documents I
sign."
(21) Transfer of interest in property. The model provision
regarding a transfer of interest in the property reads: ""Interest in My
Homestead" means any legal or benecial interest. This term includes
those benecial interests transferred in a bond for deed, contract for
deed, installment sales contract or escrow agreement (the intent of
which is the transfer of title by me at a future date to a purchaser).
If any part of My Homestead is sold or transferred without your prior
written permission, you may require immediate payment of all I owe.
You will not exercise this option if disallowed by Applicable Law. If
you accelerate, you will give me notice. The notice of acceleration will
allow me at least 21 days from the date the notice is given to pay all
I owe. If I fail to timely pay all I owe, you may pursue any remedy
allowed by the Loan Agreement without further notice or demand."
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(22) Borrower’s right to reinstate after acceleration. The
model provision regarding the borrower’s right to reinstate after accel-
eration reads:
Figure: 7 TAC §90.403(c)(22)
(23) Sale of note, change of loan servicer, notice of
grievance, and lender’s right to comply. The model provision regard-
ing the sale of the loan, change of loan servicer, notice of grievance,
and the lender’s right to comply reads:
Figure: 7 TAC §90.403(c)(23)
(24) Hazardous substances. The model provision regard-
ing hazardous substances reads:
Figure: 7 TAC §90.403(c)(24)
(25) Acceleration and remedies. The model provision re-
garding acceleration and remedies reads:
Figure: 7 TAC §90.403(c)(25)
(26) Power of sale. The model provision regarding the
power of sale reads:
Figure: 7 TAC §90.403(c)(26)
(27) Release. The model provision regarding the release
of the lien securing the loan agreement reads: "You will cancel and
return the Note to me and give me, in recordable form, a release of
lien securing the Loan Agreement or a copy of any endorsement of
the Note and assignment of the lien to a lender that is renancing the
Loan Agreement. I will pay only the cost of recording the release of
lien. My acceptance of the release or endorsement and assignment will
end all of your duties under Section 50(a)(6), Article XVI of the Texas
Constitution."
(28) Non-recourse liability. The model provision specify-
ing that the loan agreement is given without personal liability against
each owner of the homestead and the spouse of each owner reads:
Figure: 7 TAC §90.403(c)(28)
(29) Proceeds. The model provision specifying that the
borrower has not been required to repay another debt with the proceeds
of the loan reads: "I am not required to apply the proceeds of the Loan
Agreement to repay another debt except a debt secured by My Home-
stead or a debt to another lender."
(30) No assignment of wages. The model provision speci-
fying that the borrower has not assigned wages as security for the loan
agreement reads: "I have not assigned wages as security for the Loan
Agreement."
(31) Acknowledgment of fair market value. The model
provision specifying that the lender and the borrower have agreed in
writing to the fair market value of the homestead reads: "You and I
agreed in writing to the fair market value of My Homestead on the date
of the Loan Agreement."
(32) Trustees and trustee liability. The model provision re-
garding trustees and trustee liability reads:
Figure: 7 TAC §90.403(c)(32)
(33) Waiver of additional collateral. The model provision
regarding the lender’s waiving additional collateral reads:
Figure: 7 TAC §90.403(c)(33)
(34) Default. The model default provision reads: "Any de-
fault of my agreements with you will be a default of this Security Doc-
ument."
(35) Signature blocks. The model provision regarding sig-
nature blocks reads:
Figure: 7 TAC §90.403(c)(35)
(36) Non-purchase disclosure. The model provision indi-
cating that the security document does not nance a purchase transac-
tion should appear at the beginning of the document, below the heading
and prior to the denitions section. The model non-purchase disclosure
provision reads: "This Security Document is not intended to nance
Borrower’s acquisition of the Property."
(37) Notice of condentiality rights disclosure. On or after
January 1, 2004, the security document must incorporate a "Notice of
Condentiality Rights" disclosure. The disclosure or notice must:
(A) appear on the rst page of the security document;
(B) be in at least 12-point boldfaced type or 12-point
uppercase lettering; and
(C) be substantially similar to the required notice or dis-
closure under Texas Property Code, §11.008(b). The model notice
of condentiality rights reads: "NOTICE OF CONFIDENTIALITY
RIGHTS: I MAY REMOVE OR STRIKE MY SOCIAL SECURITY
NUMBER OR MY DRIVER’S LICENSE NUMBER FROM THIS
DOCUMENT BEFORE IT IS FILED IN THE PUBLIC RECORDS."
§90.404. Permissible Changes.
(a) A licensed lender may consider making the following types
of changes to the second lien home equity loans plain language model
clauses:
(1) Adding information related to information set forth in
the model clauses that is not otherwise prohibited by law;
(2) Substituting another term for "Lender" or "Borrower"
that has the same meaning, or using pronouns such as "you," "we," and
"us";
(3) Presenting the model clauses in any order, and combin-
ing or further segregating the model clauses;
(4) Inserting descriptive headings or number provisions;
(5) Changing the case of a word if otherwise permitted by
the Texas Finance Code; or
(6) Making other changes which do not affect the substance
of the disclosures.
(7) A sample model note is presented in the following ex-
ample.
Figure: 7 TAC §90.404(a)(7)
(8) A sample model security document is presented in the
following example.
Figure: 7 TAC §90.404(a)(8)
(b) An authorized licensee has considerable exibility to ar-
range the format of the model form if the revised format does not signif-
icantly adversely affect the substance, clarity, or meaningful sequence
of the disclosures.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER E. SECOND LIEN PURCHASE
MONEY LOANS (SUBCHAPTER G)
7 TAC §§90.501 - 90.504
The Finance Commission of Texas (the commission) adopts new
7 TAC, Chapter 90, §§90.501 - 90.504 concerning plain lan-
guage contract provisions for Texas Finance Code, Chapter 342
transactions. The new rules contained in 7 TAC §§90.501 -
90.504 outline model plain language provisions for second lien
purchase money loans (Subchapter G).
These rules are being relocated and reorganized. The agency
believes that the reorganization will benet licensees in that
these rules will be in a more logical location and order and will be
easier to nd. The new rules are substantially similar to the rules
being repealed, as found in 7 TAC, Subchapter Q, §§1.1201
- 1.1207, 1.1211 - 1.1212, 1.1214 - 1.1217, 1.1221 - 1.1222,
1.1224 - 1.1227, 1.1231 - 1.1232, 1.1234 - 1.1237, 1.1241 -
1.1242, 1.1244 - 1.1247, and 1.1251 - 1.1256. The commis-
sion’s adopted repeal of Subchapter Q is published elsewhere
in this issue of the Texas Register. In addition, the commission
is also proposing the repeal and relocation of the language
contained in 7 TAC §1.841 and §1.845, as the commission
believes these two rules relate to Chapter 342 plain language
contract provisions and are more appropriately included within
new Chapter 90. The commission adopts §§90.501 - 90.504
, with changes to the proposal published in the May 12, 2006,
issue of the Texas Register (31 TexReg 3812).
The commission received no written comments on the proposal.
In general, the purpose of §§90.501 - 90.504 is to implement the
provisions of Texas Finance Code, §341.502, which require con-
tracts for consumer loans under Chapter 342, whether in English
or in Spanish, to be written in plain language. Use of the model
contracts is optional. However, for §§90.501 - 90.504, should a
lender choose not to use the model contracts, contracts must be
submitted to the agency in accordance with the provisions of 7
TAC §90.104.
The following paragraphs regarding the purpose of each rule
track the original purpose language used when each rule was
originally adopted. These purposes still exist. Additional expla-
nation is provided under sections where recent changes in lan-
guage have been incorporated into the adopted new rules as a
result of the agency’s rule review of Subchapter Q, under Title
7, Part 1, Chapter 1 of the Texas Administrative Code. The re-
maining changes throughout all sections consist of revisions to
formatting, grammar, punctuation, spelling, and other technical
corrections. If no additional explanation is provided other than
the main purpose of the rule, then the only changes made from
the prior version of a rule being repealed to the new rule be-
ing adopted are technical and nonsubstantive in nature. Please
note that minor revisions in wording have been made to some
rules and gures from their previously enacted version, but of-
ten such changes do not substantively affect the meaning of the
rules, model clauses, or contracts and thus, further explanation
is unnecessary.
New 7 TAC §§90.501 - 90.504 include plain language contract
provisions, disclosures, model clauses, permissible changes,
and model contracts for Chapter 342, Subchapter G second lien
purchase money loans.
Section 90.501 (former §1.1231) outlines the purpose of new
Subchapter E, which is to provide model plain language for sec-
ond lien purchase money loans (Chapter 342, Subchapter G).
Section 90.502 (former §1.1235) identies the types of provi-
sions that may be included in a Subchapter G second lien pur-
chase money loan contract.
Section 90.503 (former §1.1236) contains the model clauses.
These clauses are the agency’s interpretation of a plain lan-
guage version of typical contract provisions for second lien pur-
chase money transactions.
Section 90.503(b)(12) concerning credit insurance has been
revised in order to clarify the optional language with respect to
past due premiums. Although four times is the industry standard
regarding the relationship between total past due premiums and
the rst month’s premium in this equation, the lender does have
the opportunity to use a different number or time frame if more
appropriate. Thus, "four times" has been removed from the
optional language quoted and replaced with "(insert number)."
The corresponding gures contained in §90.503(b)(12) and
§90.504(a)(7) have also been revised to reect this change (see
§90.504 below).
Section 90.503(b)(20) has been revised concerning the prior
agreements provision to correct an oversight. As required by
Texas Business and Commerce Code, §26.02, the following
language has been added to the rule: "For loan agreements
exceeding $50,000, this notice must be boldfaced, capitalized,
underlined, or otherwise set out from the surrounding written
material to be conspicuous." This model clause concerning prior
agreements has been bolded in the corresponding model con-
tract contained in §90.504(a)(7) (see §90.504 below). Section
90.503(c)(31) concerning partial invalidity has been revised in
order clarify the model language with respect to the refunding
of excess interest. The corresponding gure contained in
§90.504(a)(8) has also been revised to reect this change (see
§90.504 below).
Section 90.504 (former §1.1237) outlines permissible changes
that can be made to a contract and still comply with the model
provisions. This section provides licensees with exibility in us-
ing a model contract and includes gures containing entire plain
language model contracts for Subchapter G purchase money
home equity loan contracts. Licensees may use additional doc-
uments, including afdavits, in connection with the model doc-
uments contained in this rule. The additional documents may
provide the parties with additional certainty on particular issues.
Licensees may change the model documents so that they are in
compliance with Mortgage Electronic Registration Systems, Inc.
("MERS").
The model contract contained in §90.504(a)(7) has been re-
vised concerning credit insurance to reect a clarication for
the optional language with respect to past due premiums (see
explanation under §90.503 above). This model contract has
also been revised by bolding the model clause concerning prior
agreements in order to correct an oversight (see explanation
under §90.503 above).
The model contract contained in §90.504(a)(8) has been revised
concerning partial invalidity to reect a clarication for the refund-
ing of excess interest (see §90.503 above).
Because these rules provide model clauses and model con-
tracts, licensees are not required to adopt the model language
contained in the rules. However, regarding §§90.501 - 90.504,
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for those licensees utilizing the model contracts, the prior model
language is acceptable and the agency will permit licensees to
use the prior model language (without a non-standard contract
submission) until September 15, 2007, to deplete supplies of
existing forms during a transition period after the effective date
of the rules.
These new sections are adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §341.502 grants the Finance Commission
the authority to adopt rules to govern the form of Chapter 342
contracts and to adopt model plain language contracts.
These rules affect Texas Finance Code, Chapter 342, Subchap-
ters E, F, and G.
§90.501. Purpose.
(a) The purpose of the rules contained in this subchapter is
to provide a model plain language contract in English for Texas Fi-
nance Code, Chapter 342, Subchapter G purchase money loan trans-
actions. The establishment of model provisions for these transactions
will encourage use of simplied wording that will ultimately benet
consumers by making these contracts easier to understand. Use of the
"plain language" model contract by a licensee is not mandatory. The
licensee, however, may not use a contract other than a model contract
unless the licensee has submitted the contract to the commissioner in
compliance with §90.104 of this title (relating to Non-Standard Con-
tract Filing Procedures). The commissioner shall issue an order disap-
proving the contract if the commissioner determines the contract does
not comply with this section or rules adopted under this section. A li-
censee may not claim the commissioner’s failure to disapprove a con-
tract constitutes an approval.
(b) The provisions in this subchapter are intended to constitute
a complete plain language Chapter 342, Subchapter G purchase money
loan contract; however, a licensee is not limited to the contract provi-
sions addressed by these rules.
§90.502. Contract Provisions.
(a) A Chapter 342, Subchapter G purchase money loan trans-
action may include, but is not limited to, the following contract provi-
sions to the extent not prohibited by law or regulation. If the licensee
desires to exercise its rights under one of the following provisions, it
must include that provision in the contract. A licensee who does not de-
sire to apply a provision is not required to include it in the contract. For
example, a licensee who does not assess a fee for dishonored checks
may omit the fee for dishonored check clause. A licensee may also ex-
clude non-relevant portions of a model clause. For example, a licensee
who does not routinely nance certain insurance coverages may omit
those non-applicable portions of the model clause. A Chapter 342, Sub-
chapter G second lien purchase money loan transaction may contain the
following provisions:
(1) Identication of the parties, including the name and ad-
dress of each party and specifying the pronouns that designate the bor-
rower and the lender, and the property address;
(2) A Truth in Lending Act (TILA) disclosure box;
(3) An itemization of amount nanced box;
(4) A promise to pay;
(5) A late charge provision;
(6) A provision for after maturity interest;
(7) A prepayment clause;
(8) A provision specifying the nance charge earnings and
refund method;
(9) A provision contracting for a fee for a dishonored
check;
(10) A provision specifying the conditions causing default;
(11) A provision regarding property insurance;
(12) A credit insurance disclosure box;
(13) A provision regarding the mailing of notices to the
borrower;
(14) A provision regarding the due on sale clause, notice
of intent to accelerate, and notice of acceleration;
(15) A provision expressing no waiver of the licensee’s
rights;
(16) A collection expenses clause;
(17) A provision providing for joint liability;
(18) A usury savings clause;
(19) A savings clause stating that if any part of the loan
agreement is declared invalid, the rest remains valid;
(20) An integration clause stating that the contract super-
sedes all prior agreements and that the contract may not be changed by
oral agreement;
(21) A provision stating that the property described in the
loan agreement is subject to the lien of the security document;
(22) A provision specifying that federal law and Texas law
apply to the contract;
(23) Complaints and inquiries notice;
(24) A provision describing the collateral; and
(25) Signature blocks.
(b) The security document for a Chapter 342, Subchapter G
second lien purchase money loan contract may contain the following
provisions:
(1) A denitions section;
(2) A provision regarding the secured nature of the agree-
ment;
(3) A provision regarding the transfer of rights in the prop-
erty;
(4) Borrower and Lender’s promise;
(5) A provision regarding late charges and prepayment of
principal and interest;
(6) A provision regarding the funds for escrow items;
(7) A provision regarding charges and liens;
(8) A provision regarding property insurance;
(9) A provision regarding preservation, maintenance, pro-
tection, and inspection of the property;
(10) A provision regarding protection of the lender’s inter-
est in the property and rights under the security document;
(11) A provision regarding the assignment of miscella-
neous proceeds and forfeiture;
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(12) A provision specifying that the borrower is not re-
leased from liability if the lender modies the payment schedule;
(13) A provision regarding joint and several liability and
specifying that the person who signs the contract grants his ownership
in the homestead and binds his successors and assigns;
(14) A provision regarding the extension of credit charges;
(15) A provision regarding the delivery of notices;
(16) A provision regarding the law governing the contract,
stating that if any part of the contract is declared invalid, the rest of the
contract remains valid;
(17) A provision regarding rules of clause construction;
(18) A provision specifying that the lender will give the
borrower a copy of all signed documents at the time the loan agreement
is made;
(19) A provision regarding a transfer of interest in the prop-
erty;
(20) A provision regarding the borrower’s right to reinstate
after acceleration;
(21) A provision regarding the sale of the loan, change of
loan servicer, notice of grievance, and the lender’s right to comply;
(22) A provision regarding hazardous substances;
(23) A provision regarding acceleration and remedies;
(24) A provision regarding the assignment of rents, ap-
pointment of receiver, and the lender in possession;
(25) A provision regarding the power of sale;
(26) A provision regarding the release of the lien securing
the loan agreement;
(27) A provision regarding the lender’s rights and the bor-
rower’s responsibilities;
(28) A provision regarding trustees and trustee liability;
(29) A default provision;
(30) A provision regarding subrogation;
(31) A provision regarding what happens if the sum se-
cured and other charges violate applicable law;
(32) A request for notice of default and foreclosure under
superior mortgages or security documents provision;
(33) Signature blocks;
(34) An acknowledgment; and
(35) A provision regarding notice of condentiality rights.
§90.503. Model Clauses.
(a) Generally. These model clauses are the plain language ren-
dition of contract clauses that have typically been stated in technical
legal terms. Nothing in this regulation prohibits a contract from in-
cluding provisions that provide more favorable results for the borrower
than those that would result from the use of a model clause.
(b) For a Chapter 342, Subchapter G second lien purchase
money loan contract:
(1) Identication. The model identication clause lists the
account or contract number, the name and address of the creditor or
lender, the date of the note, the name and address of the borrower, and
the property address. The model clause identifying the pronouns used
for the borrower and the lender reads: A word like "I" or "me" means
each person who signs as a Borrower. A word like "you" or "your"
means the Lender or "Note Holder". The Lender is _________. The
Lender may sell or transfer this Note. The Lender or anyone who is
entitled to receive payments under this Note is called the "Note Holder."
You will tell me in writing who is to receive my payments."
(2) Truth in Lending Act (TILA) disclosure box. The
model Truth in Lending Act (TILA) disclosure box reads:
Figure: 7 TAC §90.503(b)(2)
(3) Itemization of amount nanced box. The itemization
of amount nanced box is not required if the licensee provides the bor-
rower with a good faith estimate or a settlement statement as permitted
by the Truth in Lending Act. An itemization of amount nanced box
which complies with Regulation Z is considered to be in compliance
with this paragraph and will not require a non-standard submission.
(4) Promise to pay. One permissible change to the model
language for the scheduled installment earnings method would be to
allow partial prepayments of the principal during the term of the loan.
This variation on the scheduled installment earnings method would al-
low periodic reductions of the principal balance by partial prepayments.
This variation would allow reductions of the principal balance that were
not originally scheduled. The model clause options for the borrower’s
promise to pay read:
(A) For contracts using the scheduled installment earn-
ings method: "I promise to pay the Total of Payments to the order of
you. (The "principal" or "cash advance" is $________. This amount
plus interest must be paid by _________ (maturity date).) I will make
payments to you at the address above or as you direct. I will make
the payments on the dates and in the amounts shown in the Payment
Schedule."
(B) For contracts using the true daily earnings method:
"I promise to pay the cash advance plus the accrued interest to the order
of you. (The "principal" or "cash advance" is $________. This amount
plus interest must be paid by _________ (maturity date).) I will make
payments to you at the address above or as you direct. I will make
the payments on the dates and in the amounts shown in the Payment
Schedule."
(5) Late charge. Licensees using contracts using the true
daily earnings method are not permitted to assess a late charge. The
model late charge provision for contracts using the scheduled install-
ment earnings method reads: "If I don’t pay all of a payment within 10
days after it is due, you can charge me a late charge. The late charge
will be 5% of the scheduled payment."
(6) After maturity interest. The model clause species the
maximum interest rate allowed by law for after maturity interest. A
creditor may always choose a lower rate. The model provision for after
maturity interest reads: "If I don’t pay all I owe when the nal payment
becomes due, I will pay interest on the amount that is still unpaid. That
interest will be the higher of the rate of 18% per year or the maximum
rate allowed by law. That interest will begin the day after the nal
payment becomes due."
(7) Prepayment clause. The model prepayment clause op-
tions read:
(A) For contracts using the scheduled installment earn-
ings method: "I can make a whole payment early. Unless you agree
otherwise in writing, I may not skip payments. If I make a payment
early, my next payment will still be due as scheduled."
(B) For contracts using the true daily earnings method:
"I can make any payment early. Unless you agree otherwise in writing,
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I may not skip payments. If I make a payment early, my next payment
will still be due as scheduled."
(8) Finance charge earnings and refund method. The
model provision options specifying the nance charge earnings and
refund method read:
(A) For contracts using the scheduled installment earn-
ings method - Section 342.301 rate loans, the model language reads:
Figure: 7 TAC §90.503(b)(8)(A)
(B) For contracts using the scheduled installment earn-
ings method with prepayments option - Section 342.301 rate loans, the
model language reads:
Figure: 7 TAC §90.503(b)(8)(B)
(C) For contracts using the true daily earnings method
- Section 342.301 rate loans, the model language reads:
Figure: 7 TAC §90.503(b)(8)(C)
(9) Fee for dishonored check clause. The model clause
species the maximum allowable dishonored check fee. A creditor
may always choose a lesser amount. The model fee for dishonored
check provision reads: "I agree to pay you a fee of up to $30 for a re-
turned check. You may add the fee to the amount I owe or collect it
separately."
(10) Default clause. The model provision specifying the
conditions causing default reads:
Figure: 7 TAC §90.503(b)(10)
(11) Property insurance. The model provision regarding
property insurance reads:
Figure: 7 TAC §90.503(b)(11)
(12) Credit insurance. If single premium credit insurance
is offered, a permissible change to the disclosure can be to offer a single
charge for the entire term of the loan. The term for the single premium
charge should be shown for the original term of the loan, unless other-
wise specied. The licensee has the option of including language that
reads: "The insurance will cancel on the date when the total past due
premiums equal or exceed (insert number) times the rst month’s pre-
mium." The industry standard regarding the relationship between total
past due premiums and the rst month’s premium in this equation ap-
pears to be four (4) times. However, if a different time frame is more
appropriate, that time frame may be used. The model credit insurance
disclosure box reads:
Figure: 7 TAC §90.503(b)(12)
(13) Mailing of notices to borrower. The duty to give no-
tice is satised when it is mailed by rst class mail. The model pro-
vision regarding the mailing of notices to the borrower reads: "You or
I may mail or deliver any notice to the address above. You or I may
change the notice address by giving written notice. Your duty to give
me notice will be satised when you mail it."
(14) Due on sale clause, notice of intent to accelerate, and
notice of acceleration. The model provision regarding the due on sale
clause, notice of intent to accelerate, and notice of acceleration reads:
"If all or any interest in the Property is sold or transferred without your
prior written consent, you may require immediate payment in full of
all that I owe under this Loan Agreement. You will not exercise this
option if prohibited by law. If you exercise this option, you will give
me notice that you are demanding immediate payment of all that I owe.
This notice will give me a period of not less than 21 days from the date
of the notice within which I must pay all that I owe under this Loan
Agreement. If I fail to pay all that I owe before the end of this period,
you may use any remedy allowed by the Loan Agreement."
(15) No waiver of lender’s rights. The model provision
expressing no waiver of the lender’s rights reads: "If you don’t enforce
your rights every time, you can still enforce them later."
(16) Collection expenses clause. The model collection ex-
penses clause reads: "If you require me to pay all that I owe at once,
you will have the right to be paid back by me for all of your costs and
expenses in enforcing this Loan Agreement to the extent not prohibited
by Applicable Law. These expenses include, for example, reasonable
attorneys’ fees."
(17) Joint liability. The model provision providing for joint
liability reads: "I understand that you may seek payment from only me
without rst looking to any other Borrower."
(18) Usury savings clause. The model usury savings clause
reads: "I do not have to pay interest or other amounts that are more than
Applicable Law allows."
(19) Savings clause. The model savings clause stating that
if any part of the contract is invalid, the rest remains valid reads: "If
any part of this Loan Agreement is declared invalid, the rest of the Loan
Agreement remains valid. If any part of this Loan Agreement conicts
with any law, that law will control. The part of the Loan Agreement
that conicts with the law will be modied to comply with the law. The
rest of the Loan Agreement remains valid."
(20) Contract supersedes prior agreements. For loan agree-
ments exceeding $50,000.00, this notice must be boldfaced, capital-
ized, underlined, or otherwise set out from the surrounding written
material to be conspicuous. The model integration clause providing
that the contract supersedes prior agreements reads: "This written Loan
Agreement is the nal agreement between you and me and may not be
changed by prior, current, or future oral agreements between you and
me. There are no oral agreements between you and me relating to this
Loan Agreement. Any change to this Loan Agreement must be in writ-
ing. Both you and I have to sign written agreements."
(21) Security document. The model provision stating
that the property described in the loan agreement is subject to the
lien of the security document reads: "In addition to the protections
given to the Note Holder under this Note, a Security Document, dated
______________, protects the Note Holder from possible losses that
might result if I do not keep the promises that I make in this Note. The
Security Document describes how and under what conditions I may
be required to make immediate payment in full of any amounts that I
owe under this Note."
(22) Application of law. The model clause specifying that
federal law and Texas law apply to the contract reads: "Federal law and
Texas law apply to this Loan Agreement."
(23) Complaints and inquiries notice. The model com-
plaints and inquiries notice reads: "The (name of Lender or Note
Holder) is licensed and examined under the laws of the State of Texas
and by state law is subject to regulatory oversight by the Ofce of
Consumer Credit Commissioner. Any consumer wishing to le a com-
plaint against the (name of Lender or Note Holder) should contact the
Ofce of Consumer Credit Commissioner through one of the means
indicated below: In Person or U.S. Mail: 2601 North Lamar Boule-
vard, Austin, Texas 78705-4207; Telephone No.: (800) 538-1579; Fax
No.: (512) 936-7610; E-mail: consumer.complaints@occc.state.tx.us;
Website: www.occc.state.tx.us."
(24) Clause describing collateral. The model provision de-
scribing the collateral reads: "The collateral described above by the
property address is subject to the lien of the Security Document."
31 TexReg 6690 August 25, 2006 Texas Register
(25) Signature blocks. The licensee may also provide ad-
ditional signature lines for witness signatures. The model provision
regarding signature blocks reads.
Figure: 7 TAC §90.503(b)(25)
(c) For the security document for a Chapter 342, Subchapter
G second lien purchase money loan contract:
(1) The model denitions section reads:
(A) "Loan Agreement" means the Note, Security Doc-
ument, deed of trust, any other related document, or any combination
of those documents, under which you have made a loan to me.
(B) "Security Document" means this document, which
is dated ________, together with all Riders to this document.
(C) "I" or "me" means
_________________________________________, the grantor
under this Security Document and the person who signed the
Note ("Borrower").
(D) "You" means
__________________________________________, the Lender and
any holder entitled to receive payments under the Note. Your address
is _________________________________________. You are the
beneciary under this Security Document.
(E) "Trustee" is ______________________________.
Trustee’s address is _________________________________.
(F) "Note" means the Purchase Money Note
signed by me and dated ______________. The Note states
that the amount I owe you is _________________ dollars (U.S.
$______) plus interest. I have promised to pay this debt in reg-
ular Periodic Payments and to pay the debt in full not later than
____________________________________ (maturity date).
(G) "Property" means the real estate that is described
below under the heading "Transfer of Rights in the Property."
(H) "Riders" means all Riders to this Security Docu-
ment that I execute.
Figure: 7 TAC §90.503(c)(1)(H)
(I) "Applicable Law" means all controlling applicable
federal, Texas and state constitutions, statutes, regulations, adminis-
trative rules, local ordinances, judicial and administrative orders (that
have the effect of law) as well as all applicable nal, non-appealable
judicial opinions.
(J) "Community Association Dues, Fees, and Assess-
ments" means all dues, fees, assessments and other charges that are
imposed on me or the Property by a condominium association, home-
owners association, or similar organization.
(K) "Electronic Funds Transfer" means any transfer of
funds, other than a transaction originated by check, draft, or similar pa-
per instrument, which is initiated through an electronic terminal, tele-
phonic instrument, computer, or magnetic tape so as to order, instruct,
or authorize a nancial institution to debit or credit an account. The
term includes point-of-sale transfers, automated teller machine trans-
actions, transfers initiated by telephone, wire transfers, and automated
clearinghouse transfers.
(L) "Escrow Items" means those items that are de-
scribed in Section ___ of this Security Document.
(M) "Miscellaneous Proceeds" means any compensa-
tion, settlement, award of damages, or proceeds paid by any third party
(other than proceeds paid under my insurance) for: damage or destruc-
tion of the Property; condemnation or other taking of all or any part of
the Property; conveyance instead of condemnation; or misrepresenta-
tions or omissions related to the value or condition of the Property.
(N) "Periodic Payment" means the regularly scheduled
amount due for principal and interest under the Note plus any amounts
under this Security Document.
(O) "RESPA" means the Real Estate Settlement Proce-
dures Act (12 U.S.C. §2601 et seq.) and Regulation X (24 C.F.R. Part
3500), as they might be amended from time to time, or any additional or
successor legislation or regulation that governs the same subject matter.
As used in this Security Document, "RESPA" refers to all requirements
and restrictions that are imposed in regard to a "federally related mort-
gage loan" even if the Loan Agreement does not qualify as a "federally
related mortgage loan" under RESPA.
(P) "Successor in Interest of me" means any party that
has taken title to the Property, whether or not that party has assumed
my obligations under the Loan Agreement.
(Q) "Ground Rents" means amounts I owe if I rented the
real property under the buildings covered by this Security Document.
Such an arrangement usually takes the form of a long-term "ground
lease".
(2) Secured agreement. The model provision regarding the
secured nature of the agreement reads: "To secure this Loan Agree-
ment, I give you a security interest in the Property including existing
and future improvements, easements, xtures, attachments, replace-
ments and additions to the Property, insurance refunds, and proceeds."
(3) Transfer of rights in the property. The model provision
regarding a transfer of rights in the property reads:
Figure: 7 TAC §90.503(c)(3)
(4) Borrower and Lender’s promise. The model provision
regarding the borrower and lender’s promise to comply with the terms
of the security document reads: "YOU AND I PROMISE:".
(5) Late charges and prepayment. The model provision re-
garding late charges and prepayment of principal and interest reads:
Figure: 7 TAC §90.503(c)(5)
(6) Funds for escrow items. The model provision regarding
the funds for escrow items reads:
Figure: 7 TAC §90.503(c)(6)
(7) Charges and liens. The model provision regarding
charges and liens reads:
Figure: 7 TAC §90.503(c)(7)
(8) Property insurance. The model provision regarding
property insurance reads:
Figure: 7 TAC §90.503(c)(8)
(9) Preservation, maintenance, protection, and inspection
of the property. The model provision regarding preservation, main-
tenance, protection, and inspection of the property reads: "I will not
destroy, damage or impair the Property, allow it to deteriorate, or com-
mit waste. Whether or not I live in the Property, I will maintain it in
order to prevent it from deteriorating or decreasing in value due to its
condition. I will promptly repair the damage to the Property to avoid
further deterioration or damage unless you and I agree in writing that
it is economically unreasonable. I will be responsible for repairing or
restoring the Property only if you release the insurance or condemna-
tion proceeds for the damage to or the taking of the Property. You may
release proceeds for the repairs and restoration in a single payment or
in a series of payments as the work is completed. I still am obligated
to complete repairs or restoration of the Property even if there are not
enough proceeds to complete the work. If this Security Document se-
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cures a unit in a condominium or planned unit development, I will per-
form all of my obligations under the declaration or covenants creating
or governing the condominium or planned unit development, and any
other relevant document. You or your agent may inspect the Property.
You may inspect the interior of the Property with reasonable cause.
You will give me notice stating reasonable cause when or before the
interior inspection occurs."
(10) Protection of lender’s interest in the property and
rights under the security document. The model provision regarding
protection of the lender’s interest in the property and rights under the
security document reads:
Figure: 7 TAC §90.503(c)(10)
(11) Assignment of miscellaneous proceeds and forfeiture.
The model provision regarding the assignment of miscellaneous pro-
ceeds and forfeiture reads:
Figure: 7 TAC §90.503(c)(11)
(12) Forbearance not a waiver. The model provision spec-
ifying that the borrower is not released from liability if the lender mod-
ies the payment schedule reads: "My successors and I will not be
released from liability if you extend the time for payment or modify
the payment schedule. If I pay late, you will not have to sue me or my
successor to require timely future payments. You may refuse to extend
time for payment or modify this Loan Agreement even if I request it.
If you do not enforce your rights every time, you may enforce them
later."
(13) Joint and several liability, security document execu-
tion, successors obligated. The model provision regarding joint and
several liability and specifying that the person who signs the contract
grants his ownership in the property and binds his successors and as-
signs reads:
Figure: 7 TAC §90.503(c)(13)
(14) Extension of credit charges. The model provision for
the extension of credit charges reads:
Figure: 7 TAC §90.503(c)(14)
(15) Delivery of notices. The model provision regarding
the delivery of notices reads: "Under the Loan Agreement, you and I
will give notices to each other in writing. Any notice under the Loan
Agreement will be considered given to me when it is mailed by rst
class mail or when actually delivered to me at my address if given
by another means. You will give notice to the Property address un-
less I provide you a different address. I will notify you promptly of
any change of address. I will comply with any reasonable procedure
for giving a change of address that you provide. There will only be
one address for notice under the Loan Agreement. Notice to me will
be considered notice to all persons who are obligated under the Loan
Agreement unless Applicable Law requires a separate notice. I may
give you notice by delivering or mailing it by rst class mail to the ad-
dress provided by you, unless you require a different procedure. You,
however, will not receive notice under the Loan Agreement until you
actually receive it. Legal requirements governing notices subject to the
Loan Agreement will prevail over conditions in the Loan Agreement."
(16) Governing law and severability. The model provision
regarding the law governing the contract, stating that if any part of
the contract is declared invalid, the rest of the contract remains valid
reads: "The Loan Agreement will be governed by Texas law and federal
law. If any provision in the Loan Agreement conicts with any legal
requirement, all non-conicting provisions will remain effective."
(17) Rules of construction. The model provision regarding
rules of clause construction reads:
Figure: 7 TAC §90.503(c)(17)
(18) Loan agreement copies. The model provision speci-
fying that the lender will give the borrower a copy of all signed docu-
ments at the time the loan agreement is made reads: "At the time the
Loan Agreement is made, you will give me copies of all documents I
sign."
(19) Transfer of interest in property. The model provision
regarding a transfer of interest in the property reads: "Interest in the
Property" means any legal or benecial interest. This term includes
those benecial interests transferred in a bond for deed, contract for
deed, installment sales contract or escrow agreement (the intent of
which is the transfer of title by me at a future date to a purchaser). If
any part of the Property is sold or transferred without your prior written
permission, you may require immediate payment of all I owe. You will
not exercise this option if disallowed by Applicable Law. If you accel-
erate, you will give me notice. The notice of acceleration will allow
me at least 21 days from the date the notice is given to pay all I owe. If
I fail to timely pay all I owe, you may pursue any remedy allowed by
the Loan Agreement without further notice or demand."
(20) Borrower’s right to reinstate after acceleration. The
model provision regarding the borrower’s right to reinstate after accel-
eration reads:
Figure: 7 TAC §90.503(c)(20)
(21) Sale of note, change of loan servicer, notice of
grievance, and lender’s right to comply. The model provision regard-
ing the sale of the loan, change of loan servicer, notice of grievance,
and the lender’s right to comply reads: "A full or partial interest in the
Loan Agreement can be sold one or more times without prior notice
to me. The sale may result in a change of the company servicing or
handling the Loan Agreement. The company servicing or handling the
Loan Agreement will collect my monthly payment and will comply
with other servicing conditions required by the Loan Agreement or
Applicable Law. In some cases, the company servicing or handling
the Loan Agreement may change even if the Loan Agreement is not
sold. If the company servicing or handling the Loan Agreement is
changed, I will be given written notice of the change. The notice will
state the name and address of the new company, the address to which
my payments should be made, and any other information required by
RESPA. Any notice of acceleration and opportunity to cure under the
Loan Agreement will satisfy the notice and opportunity to address the
alleged violation provisions of this Section. No agreement between
you and me or any third party will limit your ability to comply with
your duties under the Loan Agreement and the Applicable Law. You
and I are limiting all agreements so that all current or future interest or
fees in connection with this Loan Agreement will not be greater than
the highest amount allowed by Applicable Law. You and I intend to
conform the Loan Agreement to the provisions of Applicable Law.
If any part of the Loan Agreement is in conict with the Applicable
Law, then that part will be corrected or removed. This correction will
be automatic and will not require any amendment or new document.
Your right to correct any violation will survive my paying off the
Loan Agreement. My right to correct will override any conicting
provision of the Loan Agreement. Your right to comply as provided
in this Section will survive the payoff of the Loan Agreement. The
provisions of this Section will supersede any inconsistent provision of
the Loan Agreement."
(22) Hazardous substances. The model provision regard-
ing hazardous substances reads:
Figure: 7 TAC §90.503(c)(22)
(23) Acceleration and remedies. The model provision re-
garding acceleration and remedies reads:
Figure: 7 TAC §90.503(c)(23)
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(24) Assignment of rents, appointment of receiver, and
lender in possession. The model provision regarding assignment of
rents, appointment of receiver, and the lender in possession reads: "As
additional security, I assign to you the rents of the Property, provided
that I have the right, prior to acceleration or abandonment of the
Property, to collect and retain the rents as they become due. Upon
acceleration or abandonment, you, by agent or by court-appointed re-
ceiver, will be entitled to enter, take possession, manage the Property,
and collect due and past due rents. All rents you or the court-appointed
receiver collect will be applied rst to payment of the costs of man-
agement of the Property and collection of rents, including receiver’s
fees, premiums on receiver’s bonds, and reasonable attorneys’ fees,
and then to the sums secured by this Security Document. You and the
receiver will be liable to account only for rents received."
(25) Power of sale. The lender has the option to choose
wording to indicate that a Trustee’s deed will convey good title to the
Property that cannot be defeated. The model provision regarding the
power of sale reads:
Figure: 7 TAC §90.503(c)(25)
(26) Release. If the lender cannot return the note to the
borrower, the lender may provide the borrower with a discharge and
release of all obligations under the loan. The discharge must meet
the requirements of Texas Finance Code, §342.454. The model pro-
vision regarding the release of the lien securing the loan agreement
reads: "Upon payment of all that I owe under this Loan Agreement,
you will cancel and return the Note to me and give me, in recordable
form, a release of lien securing the Loan Agreement or a copy of any
endorsement of the Note and assignment of the lien to a lender that is
renancing the Loan Agreement. If you cannot, you will provide me
with a discharge and release of all obligations under the loan. I will
pay only the cost of recording the release of lien."
(27) Lender’s rights and borrower’s responsibilities. The
model provision specifying that each person who signs the document is
responsible for each promise and duty in the security document reads:
Figure: 7 TAC §90.503(c)(27)
(28) Trustees and trustee liability. The model provision re-
garding trustees and trustee liability reads:
Figure: 7 TAC §90.503(c)(28)
(29) Default. The model default provision reads: "Any de-
fault of my agreements with you will be a default of this Security Doc-
ument."
(30) Subrogation. The model provision regarding subroga-
tion reads: "If I ask, you will use proceeds from the Loan Agreement
to pay off all valid outstanding liens against the Property. You will then
own all rights, superior titles, liens, and interests owned or claimed by
any owner or holder of an outstanding lien or debt. You own these
things whether the lien or debt is transferred to you or whether it is re-
leased by the holder upon payment."
(31) Partial invalidity. The model provision regarding
what happens if the sums secured and other charges violate applicable
law reads: "If any portion of the sums secured by this Security Docu-
ment cannot be lawfully secured, payments minus those sums will be
applied rst to the portions not secured. If any charge provided for in
this Loan Agreement, separately or together with other charges that
are considered part of this Loan Agreement, violates Applicable Law,
the charge is reduced to the extent necessary to eliminate the violation.
Lender will refund the amount of interest or other charges paid to
Lender in excess of the amount permitted by Applicable Law. At
Lender’s option, the amount in excess will either be refunded directly
to me or will be applied to reduce the principal of the debt."
(32) Request for notice of default and foreclosure under su-
perior mortgages or security documents. The model provision regard-
ing the lender and borrower’s request for notice of default and foreclo-
sure under superior mortgages or security documents reads:
Figure: 7 TAC §90.503(c)(32)
(33) Signature blocks. The model provision regarding sig-
nature blocks reads:
Figure: 7 TAC §90.503(c)(33)
(34) Acknowledgment. The model provision regarding the
acknowledgment reads:
Figure: 7 TAC §90.503(c)(34)
(35) Notice of condentiality rights disclosure. On or after
January 1, 2004, the security document must incorporate a "Notice of
Condentiality Rights" disclosure. The disclosure or notice must:
(A) appear on the rst page of the security document;
(B) be in at least 12-point boldfaced type or 12-point
uppercase lettering; and
(C) be substantially similar to the required notice or dis-
closure under Texas Property Code, §11.008(b). The model notice
of condentiality rights reads: "NOTICE OF CONFIDENTIALITY
RIGHTS: I MAY REMOVE OR STRIKE MY SOCIAL SECURITY
NUMBER OR MY DRIVER’S LICENSE NUMBER FROM THIS
DOCUMENT BEFORE IT IS FILED IN THE PUBLIC RECORDS."
§90.504. Permissible Changes.
(a) A licensee may consider making the following types of
changes to the second lien purchase money loans plain language model
clauses:
(1) Adding information related to information set forth in
the model clauses that is not otherwise prohibited by law;
(2) Substituting another term for "Lender" or "Borrower"
that has the same meaning, or using pronouns such as "you," "we," and
"us";
(3) Presenting the model clauses in any order, and combin-
ing or further segregating the model clauses;
(4) Inserting descriptive headings or number provisions;
(5) Changing the case of a word if otherwise permitted by
the Texas Finance Code; or
(6) Making other changes which do not affect the substance
of the disclosures.
(7) A sample model note is presented in the following ex-
ample.
Figure: 7 TAC §90.504(a)(7)
(8) A sample model security document is presented in the
following example.
Figure: 7 TAC §90.504(a)(8)
(b) A licensee has considerable exibility to arrange the for-
mat of the model form if the revised format does not signicantly ad-
versely affect the substance, clarity, or meaningful sequence of the dis-
closures.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 11, 2006.
TRD-200604214
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Leslie L. Pettijohn
Commissioner
Of¿ce of Consumer Credit Commissioner
Effective date: August 31, 2006
Proposal publication date: May 12, 2006
For further information, please call: (512) 936-7640
SUBCHAPTER F. SECOND LIEN HOME
IMPROVEMENT CONTRACTS (SUBCHAPTER
G)
7 TAC §§90.601 - 90.604
The Finance Commission of Texas (the commission) adopts new
7 TAC Chapter 90, concerning plain language contract provi-
sions for Texas Finance Code, Chapter 342 transactions. The
new rules contained in 7 TAC §§90.601 - 90.604 outline model
plain language provisions for second lien home improvement
loans (Subchapter G).
These rules are being relocated and reorganized. The agency
believes that the reorganization will benet licensees in that
these rules will be in a more logical location and order and will
be easier to nd. The new rules are substantially similar to
the rules being repealed, as found in 7 TAC, Subchapter Q,
§§1.1201 - 1.1207, 1.1211 - 1.1212, 1.1214 - 1.1217, 1.1221
- 1.1222, 1.1224 - 1.1227, 1.1231 - 1.1232, 1.1234 - 1.1237,
1.1241 - 1.1242, 1.1244 - 1.1247, and 1.1251 - 1.1256. The
commission’s adopted repeal of Subchapter Q is published
elsewhere in this issue of the Texas Register. In addition,
the commission is also proposing the repeal and relocation of
the language contained in 7 TAC §1.841 and §1.845, as the
commission believes these two rules relate to Chapter 342
plain language contract provisions and are more appropriately
included within new Chapter 90. The commission adopts new
Chapter 90, with changes to the proposal published in the May
12, 2006, issue of the Texas Register (31 TexReg 3795).
The commission received no written comments on the proposal.
In general, the purpose of §§90.601 - 90.604 is to implement the
provisions of Texas Finance Code, §341.502, which require con-
tracts for consumer loans under Chapter 342, whether in English
or in Spanish, to be written in plain language. Use of the model
contracts is optional. However, for §§90.601 - 90.604, should a
lender choose not to use the model contracts, contracts must be
submitted to the agency in accordance with the provisions of 7
TAC §90.104.
The following paragraphs regarding the purpose of each rule
track the original purpose language used when each rule was
originally adopted. These purposes still exist. Additional expla-
nation is provided under sections where recent changes in lan-
guage have been incorporated into the adopted new rules as a
result of the agency’s rule review of Subchapter Q, under Title
7, Part 1, Chapter 1 of the Texas Administrative Code. The re-
maining changes throughout all sections consist of revisions to
formatting, grammar, punctuation, spelling, and other technical
corrections. If no additional explanation is provided other than
the main purpose of the rule, then the only changes made from
the prior version of a rule being repealed to the new rule be-
ing adopted are technical and nonsubstantive in nature. Please
note that minor revisions in wording have been made to some
rules and gures from their previously enacted version, but of-
ten such changes do not substantively affect the meaning of the
rules, model clauses, or contracts and thus, further explanation
is unnecessary.
New 7 TAC §§90.601 - 90.604 include plain language contract
provisions, disclosures, model clauses, permissible changes,
and model contracts for Chapter 342, Subchapter G second lien
home improvement contracts.
Section 90.601 (former §1.1241) outlines the purpose of new
Subchapter F, which is to provide model plain language for sec-
ond lien home improvement contracts (Chapter 342, Subchapter
G).
Section 90.602 (former §1.1245) identies the types of provi-
sions that may be included in a Subchapter G second lien home
improvement loan contract.
Section 90.603 (former §1.1246) contains the model clauses.
These clauses are the agency’s interpretation of a plain lan-
guage version of typical contract provisions for second lien home
improvement transactions.
Subsections (c)(15) and (e)(15) of §90.603 concerning credit in-
surance have been revised in order to clarify the optional lan-
guage with respect to past due premiums. Although four times
is the industry standard regarding the relationship between total
past due premiums and the rst month’s premium in this equa-
tion, the lender does have the opportunity to use a different num-
ber or time frame if more appropriate. Thus, the use of "four
times" in the optional language quoted has been removed and
replaced with "(insert number)." The corresponding gures con-
tained in §90.603(c)(15), §90.603(e)(15), §90.604(a)(13), and
§90.604(a)(15) have also been revised to reect this change
(see §90.604 below).
Subsections (c)(24) and (e)(24) of §90.603 have been revised
concerning the prior agreements provision to correct an over-
sight and for consistency purposes. As required by Texas
Business and Commerce Code, §26.02, the following language
has been added to the rule: "For loan agreements exceeding
$50,000, this notice must be boldfaced, capitalized, underlined,
or otherwise set out from the surrounding written material to be
conspicuous." The corresponding model contracts contained in
§90.604(a)(13) and §90.604(a)(15) already had this language
in bold but have been slightly revised for consistency purposes.
Section 90.603(f)(27) concerning partial invalidity has been re-
vised in order clarify the model language with respect to the re-
funding of excess interest. The corresponding gure contained
in §90.604(a)(16) has also been revised to reect this change
(see §90.604 below).
Section 90.604 (former §1.1247) outlines permissible changes
that can be made to a contract and still comply with the model
provisions. This section provides licensees with exibility in us-
ing a model contract and includes gures containing entire plain
language model contracts for Subchapter G second lien home
improvement loan contracts. Licensees may use additional doc-
uments, including afdavits, in connection with the model doc-
uments contained in this rule. The additional documents may
provide the parties with additional certainty on particular issues.
Licensees may change the model documents so that they are in
compliance with Mortgage Electronic Registration Systems, Inc.
("MERS").
The model contracts contained in §90.604(a)(13) and
§90.604(a)(15) have been revised concerning credit insur-
ance to reect a clarication for the optional language with
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respect to past due premiums (see explanation under §90.603
above). In addition, these model contracts have also been re-
vised concerning the prior agreements provision for consistency
purposes.
The model contract contained in §90.604(a)(16) has been re-
vised concerning partial invalidity to reect a clarication for the
refunding of excess interest (see §90.603 above).
Because these rules provide model clauses and model con-
tracts, licensees are not required to adopt the model language
contained in the rules. However, regarding §§90.601-90.604,
for those licensees utilizing the model contracts, the prior model
language is acceptable and the agency will permit licensees to
use the prior model language (without a non-standard contract
submission) until September 15, 2007, to deplete supplies of
existing forms during a transition period after the effective date
of the rules.
These new sections are adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §341.502 grants the Finance Commission
the authority to adopt rules to govern the form of Chapter 342
contracts and to adopt model plain language contracts.
These rules affect Texas Finance Code, Chapter 342, Subchap-
ters E, F, and G.
§90.601. Purpose.
(a) The purpose of the rules contained in this subchapter is
to provide a model plain language contract in English for Texas Fi-
nance Code, Chapter 342, Subchapter G home improvement transac-
tions. The establishment of model provisions for these transactions
will encourage use of simplied wording that will ultimately benet
consumers by making these contracts easier to understand. Use of the
"plain language" model contract by a licensee is not mandatory. The
licensee, however, may not use a contract other than a model contract
unless the licensee has submitted the contract to the commissioner in
compliance with §90.104 of this title (relating to Non-Standard Con-
tract Filing Procedures). The commissioner shall issue an order disap-
proving the contract if the commissioner determines the contract does
not comply with this section or rules adopted under this section. A li-
censee may not claim the commissioner’s failure to disapprove a con-
tract constitutes approval.
(b) The provisions in this subchapter are intended to constitute
a complete plain language Chapter 342, Subchapter G home improve-
ment transaction; however, a licensee is not limited to the contract pro-
visions addressed by these rules.
§90.602. Contract Provisions.
A Chapter 342, Subchapter G second lien home improvement loan
transaction may include, but is not limited to, the following contract
provisions to the extent not prohibited by law or regulation. If the li-
censee desires to exercise its rights under one of the following provi-
sions, it must include that provision in the contract. A licensee who
does not desire to apply a provision is not required to include it in the
contract. For example, a licensee who does not assess a fee for dishon-
ored checks may omit the fee for dishonored check clause. A licensee
may also exclude non-relevant portions of a model clause. For exam-
ple, a licensee who does not routinely nance certain insurance cover-
ages may omit those non-applicable portions of the model clause. A
Chapter 342, Subchapter G home improvement loan transaction may
contain the following provisions:
(1) For a contract for use in a transaction that does not allow
withdrawals or multiple advances:
(A) An identication clause;
(B) A denitions section;
(C) A provision regarding construction of improve-
ments;
(D) A clause regarding the contract price;
(E) A transfer of lien clause;
(F) A provision specifying that completion is made by
the contractor, not the lender;
(G) A partial lien clause;
(H) A provision regarding charges and extras;
(I) A provision regarding receipts and releases;
(J) A provision specifying that no work has been done
prior to execution of the contract;
(K) A provision regarding the trustee’s duties;
(L) A notice specifying the preservation of claims and
defenses;
(M) A notice specifying that the owner and the contrac-
tor are responsible for meeting the terms of the contract;
(N) An assignment; and
(O) A provision regarding notice of condentiality
rights.
(2) For a promissory note for use in a transaction that does
not allow withdrawals or multiple advances:
(A) An identication clause;
(B) A Truth in Lending Act (TILA) disclosure box;
(C) An itemization of amount nanced box;
(D) A security for payment provision;
(E) A denitions section;
(F) A promise to pay;
(G) A late charge provision;
(H) A provision for after maturity interest;
(I) A prepayment clause;
(J) A provision specifying the nance charge earnings
and refund method;
(K) A deferment clause;
(L) A provision contracting for a fee for a dishonored
check;
(M) A provision specifying the conditions causing de-
fault;
(N) A provision regarding property insurance;
(O) A credit insurance disclosure box;
(P) A provision regarding the mailing of notices to the
borrower;
(Q) A provision specifying that the borrower’s state-
ments are truthful;
(R) A provision regarding the due on sale clause, notice
of intent to accelerate, and notice of acceleration;
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(S) A provision expressing no waiver of the licensee’s
rights;
(T) A collection expenses clause;
(U) A provision providing for joint liability;
(V) A usury savings clause;
(W) A savings clause stating that if any part of the loan
agreement is declared invalid, the rest remains valid;
(X) An integration clause stating that the contract su-
persedes all prior agreements and that the contract may not be changed
by oral agreement;
(Y) provision specifying that federal law and Texas law
apply to the contract;
(Z) Complaints and inquiries notice;
(AA) A provision describing the collateral;
(BB) A notice regarding the preservation of claims and
defenses; and
(CC) Signature blocks.
(3) For a contract for use in a transaction that allows for
withdrawals or multiple advances:
(A) An identication clause;
(B) A denitions section;
(C) A provision regarding construction of improve-
ments;
(D) A clause regarding the contract price;
(E) A clause regarding the note payable to the lender;
(F) A clause regarding the note being secured by the
lien;
(G) A transfer of lien clause;
(H) A clause regarding exceptions to conveyance and
warranty;
(I) A provision specifying that completion is made by
the contractor, not the lender;
(J) A partial lien clause;
(K) A provision regarding charges and extras;
(L) A provision regarding receipts and releases;
(M) A provision specifying that no work has been done
prior to execution of the contract;
(N) A provision regarding the owner’s promises and
rights;
(O) A provision regarding the owner’s duties;
(P) A provision regarding the contractor’s duties;
(Q) A provision regarding the contractor’s rights;
(R) A provision regarding the trustee’s duties;
(S) General provisions;
(T) A notice specifying the preservation of claims and
defenses;
(U) A notice specifying that the owner and the contrac-
tor are responsible for meeting the terms of the contract; and
(V) An assignment.
(4) For a promissory note for use in a transaction that al-
lows for withdrawals or multiple advances:
(A) An identication clause;
(B) A Truth in Lending Act (TILA) disclosure box;
(C) An itemization of amount nanced box;
(D) A security for payment provision;
(E) A denitions section;
(F) A promise to pay;
(G) A late charge provision;
(H) A provision for after maturity interest;
(I) A prepayment clause;
(J) A provision specifying the nance charge earnings
and refund method;
(K) A deferment clause;
(L) A provision contracting for a fee for a dishonored
check;
(M) A provision specifying the conditions causing de-
fault;
(N) A provision regarding property insurance;
(O) A credit insurance disclosure box;
(P) A provision regarding the mailing of notices to the
borrower;
(Q) A provision specifying that the borrower’s state-
ments are truthful;
(R) A provision regarding the due on sale clause, notice
of intent to accelerate, and notice of acceleration;
(S) A provision expressing no waiver of the licensee’s
rights;
(T) A collection expenses clause;
(U) A provision providing for joint liability;
(V) A usury savings clause;
(W) A savings clause stating that if any part of the loan
agreement is declared invalid, the rest remains valid;
(X) An integration clause stating that the contract su-
persedes all prior agreements and that the contract may not be changed
by oral agreement;
(Y) A provision specifying that the note is secured by a
deed of trust;
(Z) A provision specifying that federal law and Texas
law apply to the contract;
(AA) Complaints and inquiries notice;
(BB) A provision describing the collateral;
(CC) A notice regarding the preservation of claims and
defenses; and
(DD) Signature blocks.
(5) For a deed of trust for use in a transaction that allows
for withdrawals or multiple advances:
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(A) A denitions section;
(B) A provision regarding the transfer of rights in the
property;
(C) A provision regarding late charges and prepayment
of principal and interest;
(D) A provision regarding the funds for escrow items;
(E) A provision regarding charges and liens;
(F) A provision regarding property insurance;
(G) A provision regarding preservation, maintenance,
protection, and inspection of the property;
(H) A provision regarding protection of the lender’s in-
terest in the property and rights under the deed of trust;
(I) A provision regarding the assignment of miscella-
neous proceeds and forfeiture;
(J) A provision expressing no waiver of the lender’s
rights;
(K) A provision regarding joint and several liability and
specifying that the person who signs the contract grants his ownership
in the property and binds his successors and assigns;
(L) A usury savings clause;
(M) A provision regarding the mailing of notices to the
borrower;
(N) A provision specifying that federal law and Texas
law apply to the contract;
(O) A provision regarding rules of clause construction;
(P) A provision specifying that the lender will give the
borrower a copy of all signed documents at the time the loan agreement
is made;
(Q) A provision regarding the due on sale clause, notice
of intent to accelerate, and notice of acceleration;
(R) Lender, contractor, and borrower’s promise and
agreement;
(S) A provision regarding acceleration and remedies;
(T) A provision regarding the power of sale;
(U) A provision regarding the borrower’s right to rein-
state after acceleration;
(V) A provision regarding the assignment of rents, ap-
pointment of receiver, and the lender in possession;
(W) A provision regarding release of the lien;
(X) A provision regarding trustees and trustee liability;
(Y) A provision regarding the assignment of the con-
tractor’s lien and commencement of the work;
(Z) A provision regarding subrogation;
(AA) A provision regarding what happens if the sum
secured and other charges violate applicable law;
(BB) A provision regarding the renewal and extension
of the note secured by the deed of trust;
(CC) A provision regarding the sale of the loan, change
of loan servicer, notice of grievance, and the lender’s right to comply;
(DD) A provision regarding hazardous substances;
(EE) A provision regarding the lender’s rights and the
borrower’s responsibilities;
(FF) A provision regarding default;
(GG) A provision regarding the lender and the bor-
rower’s request for notice of default and foreclosure under superior
mortgages or deeds of trust;
(HH) Signature blocks; and
(II) A provision regarding notice of condentiality
rights.
§90.603. Model Clauses.
(a) Generally. These model clauses are the plain language ren-
dition of contract clauses that have typically been stated in technical
legal terms. Nothing in this regulation prohibits a contract from in-
cluding provisions that provide more favorable results for the borrower
than those that would result from the use of a model clause.
(b) For a Chapter 342, Subchapter G second lien home im-
provement loan contract for use in a transaction that does not allow for
withdrawals or multiple advances:
(1) Identication. The model identication clause reads:
Figure: 7 TAC §90.603(b)(1)
(2) Denitions. The model denitions section reads:
(A) ""Owner" means (name of Owner), whose address
is (address of Owner, including county). If Owner and Maker are not
the same person, the word "Owner" includes Maker. "I" or "me" means
the Owner.
(B) "Contractor" means (name of Contractor), whose
address is (address of Contractor, including county) and includes those
to whom the Contractor has assigned or transferred Contractor’s rights
and remedies. "You" or "your" means the Contractor.
(C) "Lender" means (name of Lender), whose address
is (address of Lender, including county) and includes those to whom
the Lender has assigned or transferred Lender’s rights and remedies.
(D) "Trustee" means (name of Trustee), whose address
is (address of Trustee, including county).
(E) "Property" means the Property at (list address of the
Property), whose legal description is (list legal description of the Prop-
erty).
(F) "Work" means the construction project as agreed to
in writing between the Owner and Contractor.
(G) "Completion Date" means (date on which the Work
will be completed).
(H) "Contract" means this Texas Home Improvement
Mechanic’s Lien Contract for Improvement and Power of Sale."
(3) Construction of improvements. The model clause re-
garding construction of improvements reads: "You agree to furnish
and pay for all labor and material needed to complete the Work within
_____ days from the date of this Contract. The Work will be performed
on the Property in a good and workmanlike manner."
(4) Contract price. The model clause establishing the
contract price reads: "I agree to pay, or cause to be paid, to you,
or to your order, the sum of ___________________ dollars (U.S.
$_____________________) when the Work is completed."
(5) Transfer of lien. The model clause regarding the trans-
fer of lien reads: "You transfer to Lender all of your rights and interests
in this Contract."
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(6) Completion by contractor, but not lender. The model
clause specifying that the lender is not responsible for completing the
construction reads: "You will complete the Work by the Completion
Date. Lender is not responsible for completing the Work. Lender is not
a guarantor of your performance. You will indemnify and hold Lender
harmless against all claims related to the Work."
(7) Partial lien. The model clause regarding a partial lien
reads: "If you do not complete the Work by the Completion Date in a
good and workmanlike manner, then Lender will have a valid lien for
the contract price, less the amount reasonably necessary to complete
the Work. As an alternative, Lender may choose to complete the Work
and the lien will be valid for the contract price."
(8) Charges and extras. The model clause regarding
charges and extras reads: "All labor or material furnished outside of
this Contract must be agreed upon in writing or it will be considered
as performed under the original Contract and you will receive no extra
money."
(9) Receipts and releases. The model clause regarding re-
ceipts and releases reads: "If I ask, you will give me valid receipts and
releases for the Work from any subcontractor, worker, and supplier."
(10) No work commenced. The model clause specifying
that no work has commenced prior to execution of the contract reads:
"This Contract is executed, acknowledged, and delivered before any
labor has been performed and any material has been furnished for the
Work."
(11) Trustee’s duties. The model clause regarding the
trustee’s duties reads:
Figure: 7 TAC §90.603(b)(11)
(12) Preservation of claims and defenses. In accordance
with the Federal Trade Commission’s Holder in Due Course Rule (16
C.F.R. §433), it is an unfair or deceptive act or practice to take or
receive a consumer credit contract in connection with the sale or lease
of goods or services to consumers that does not include the following
notice. The notice regarding the preservation of claims and defenses
reads: "NOTICE. ANY HOLDER OF THIS CONSUMER CREDIT
CONTRACT IS SUBJECT TO ALL CLAIMS AND DEFENSES
WHICH THE DEBTOR COULD ASSERT AGAINST THE SELLER
OF GOODS OR SERVICES OBTAINED PURSUANT HERETO OR
WITH THE PROCEEDS HEREOF. RECOVERY HEREUNDER BY
THE DEBTOR SHALL NOT EXCEED AMOUNTS PAID BY THE
DEBTOR HEREUNDER."
(13) Owner and contractor responsible. Texas Property
Code, §41.007 species that a home improvement contract must
contain a notice specifying that the owner and the contractor are
responsible for meeting the terms of the contract. This notice must
appear either in this contract or in the residential construction contract.
The Property Code requires that the notice must be conspicuously
printed, stamped, or typed in a font size equal to at least 10-point
boldfaced type or computer equivalent and appear next to the owner’s
signature line on the contract. The wording of the notice is specied
by the Property Code, which uses the pronouns "you" and "your" to
refer to the owner. Licensees are encouraged to explain in the contract,
prior to the notice, that "you" and "your" refer to the owner in this
notice. The parties’ signatures must be notarized. The licensee may
use a different notary acknowledgment without having to submit the
contract to the agency as a non-standard contract. The notice specify-
ing that the owner and the contractor are responsible for meeting the
terms of the contract, the model explanatory clause regarding the use
of "you" and "your" in the notice, and the signature blanks read:
Figure: 7 TAC §90.603(b)(13)
(14) Assignment. The parties may use a different assign-
ment or a separate document for the assignment without having to sub-
mit the contract to the agency as a non-standard contract. The model
assignment in which the contractor transfers and assigns the lien to the
lender reads:
Figure: 7 TAC §90.603(b)(14)
(15) Notice of condentiality rights disclosure. On or after
January 1, 2004, the security document must incorporate a "Notice of
Condentiality Rights" disclosure. The disclosure or notice must:
(A) appear on the rst page of the security document;
(B) be in at least 12-point boldfaced type or 12-point
uppercase lettering; and
(C) be substantially similar to the required notice or dis-
closure under Texas Property Code, §11.008(b). The model notice
of condentiality rights reads: "NOTICE OF CONFIDENTIALITY
RIGHTS: I MAY REMOVE OR STRIKE MY SOCIAL SECURITY
NUMBER OR MY DRIVER’S LICENSE NUMBER FROM THIS
DOCUMENT BEFORE IT IS FILED IN THE PUBLIC RECORDS."
(c) For a Chapter 342, Subchapter G second lien home im-
provement loan promissory note for use in a transaction that does not
allow for withdrawals or multiple advances:
(1) Identication. The model identication clause lists the
account or contract number, the name and address of the creditor or
lender, the date of the note, the name and address of the borrower, the
property address, the principal amount, and the terms of payment. The
model clause identifying the pronouns used for the borrower and the
lender reads:
Figure: 7 TAC §90.603(c)(1)
(2) Truth in Lending Act (TILA) disclosure box. The
model Truth in Lending Act (TILA) disclosure box reads:
Figure: 7 TAC §90.603(c)(2)
(3) Itemization of amount nanced box. The itemization
of amount nanced box is not required if the licensee provides the bor-
rower with a good faith estimate or a settlement statement as permitted
by the Truth in Lending Act. An itemization of amount nanced box
which complies with Regulation Z is considered to be in compliance
with this paragraph and will not require a non-standard submission.
(4) Security for payment. The model clause relating to the
security for payment reads: "Liens created in the Contract secure this
Note."
(5) Denitions. The model denitions section reads:
(A) ""Owner" means (name of Owner), whose address
is (address of Owner, including county). If Owner and Maker are not
the same person, the word "Owner" includes Maker.
(B) "Contractor" means (name of Contractor), whose
address is (address of Contractor, including county) and includes those
to whom the Contractor has assigned or transferred Contractor’s rights
and remedies.
(C) "Contract" means this Texas Home Improvement
Mechanic’s Lien Contract for Improvement and Power of Sale dated
_________________________ between Contractor and Owner.
(D) "Property" means the Property at (list address of the
Property), whose legal description is (list legal description of the Prop-
erty).
(E) "Note" means the Texas Home Improve-
ment Mechanic’s Lien Note signed by me and dated
___________________________ and includes all amounts
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secured by this Contract. The Note states that the amount I owe
you is ______________ dollars (U.S. $___________________) plus
interest. I have promised to pay this debt in regular periodic payments
and to pay the debt in full not later than _________________."
(6) Promise to pay. One permissible change to the model
language for the scheduled installment earnings method would be to
allow partial prepayments of the principal during the term of the loan.
This variation on the scheduled installment earnings method would al-
low periodic reductions of the principal balance by partial prepayments.
This variation would allow reductions of the principal balance that were
not originally scheduled. The model clause options for the borrower’s
promise to pay read:
(A) For contracts using the scheduled installment earn-
ings method: "I promise to pay the Total of Payments to the order of
you. (The "principal" or "cash advance" is $________. This amount
plus interest must be paid by _________ (maturity date).) I will make
payments to you at the address above or as you direct. I will make
the payments on the dates and in the amounts shown in the Payment
Schedule."
(B) For contracts using the true daily earnings method:
"I promise to pay the cash advance plus the accrued interest to the order
of you. (The "principal" or "cash advance" is $________. This amount
plus interest must be paid by _________ (maturity date).) I will make
payments to you at the address above or as you direct. I will make
the payments on the dates and in the amounts shown in the Payment
Schedule."
(7) Late charge. The model late charge provision for con-
tracts using the scheduled installment earnings method or the true daily
earnings method reads: "If I don’t pay all of a payment within 10 days
after it is due, you can charge me a late charge. The late charge will be
5% of the scheduled payment."
(8) After maturity interest. The model clause species the
maximum interest rate allowed by law for after maturity interest. A
creditor may always choose a lower rate. The model provision for after
maturity interest reads: "If I don’t pay all I owe when the nal payment
becomes due, I will pay interest on the amount that is still unpaid. That
interest will be the higher of the rate of 18% per year or the maximum
rate allowed by law. That interest will begin the day after the nal
payment becomes due."
(9) Prepayment clause. The model prepayment clause op-
tions read:
(A) For contracts using the scheduled installment earn-
ings method: "I can make a whole payment early. Unless you agree
otherwise in writing, I may not skip payments. If I make a payment
early, my next payment will still be due as scheduled."
(B) For contracts using the true daily earnings method:
"I can make any payment early. Unless you agree otherwise in writing,
I may not skip payments. If I make a payment early, my next payment
will still be due as scheduled."
(10) Finance charge earnings and refund method. The
model provision options specifying the nance charge earnings and
refund method read:
(A) For contracts using the scheduled installment earn-
ings method - Section 342.301 rate loans, the model language reads:
Figure: 7 TAC §90.603(c)(10)(A)
(B) For contracts using the scheduled installment earn-
ings method with prepayments option - Section 342.301 rate loans, the
model language reads:
Figure: 7 TAC §90.603(c)(10)(B)
(C) For contracts using the true daily earnings method
- Section 342.301 rate loans, the model language reads:
Figure: 7 TAC §90.603(c)(10)(C)
(11) Deferment. The model provision regarding deferment
reads: "If I ask for more time to make any payment and you agree, I
will pay more interest to extend the payment. The extra interest will be
gured under the Finance Commission rules."
(12) Fee for dishonored check clause. The model clause
species the maximum allowable dishonored check fee. A creditor
may always choose a lesser amount. The model fee for dishonored
check provision reads: "I agree to pay you a fee of up to $30 for a
returned check. You may add the fee to the amount I owe or collect it
separately."
(13) Default. The model provision specifying the condi-
tions causing default reads:
Figure: 7 TAC §90.603(c)(13)
(14) Property insurance. The model provision regarding
property insurance reads:
Figure: 7 TAC §90.603(c)(14)
(15) Credit insurance. If single premium credit insurance
is offered, a permissible change to the disclosure can be to offer a single
charge for the entire term of the loan. The term for the single premium
charge should be shown for the original term of the loan, unless oth-
erwise specied. The licensee has the option of including language
that reads: "The insurance will cancel on the date when the total past
due premiums equal or exceed (insert number) times the rst month’s
premium." The industry standard regarding the relationship between
total past due premiums and the rst month’s premium in this equation
appears to be four times. However, if a different time frame is more
appropriate, that time frame may be used. The model credit insurance
disclosure box reads:
Figure: 7 TAC §90.603(c)(15)
(16) Mailing of notices to borrower. The duty to give no-
tice is satised when it is mailed by rst class mail. The model pro-
vision regarding the mailing of notices to the borrower reads: "You or
I may mail or deliver any notice to the address above. You or I may
change the notice address by giving written notice. Your duty to give
me notice will be satised when you mail it."
(17) Statement of truthful information. The model provi-
sion specifying that the borrower gave truthful information reads: "I
promise that all information I gave you is true."
(18) Due on sale clause, notice of intent to accelerate, and
notice of acceleration. The model provision regarding the due on sale
clause, notice of intent to accelerate, and notice of acceleration reads:
"If all or any interest in the Property is sold or transferred without your
prior written consent, you may require immediate payment in full of all
that I owe under this loan agreement. You will not exercise this option
if prohibited by law. If you exercise this option, you will give me notice
that you are demanding payment of all that I owe. This notice will give
me a period of not less than 21 days from the date of the notice within
which I must pay all that I owe under this loan agreement. If I fail to
pay all that I owe before the end of this period, you may use any remedy
allowed by the loan agreement."
(19) No waiver of lender’s rights. The model provision
expressing no waiver of the lender’s rights reads: "If you don’t enforce
your rights every time, you can still enforce them later."
(20) Collection expenses. The model collection expenses
clause reads: "If you require me to pay all that I owe at once, you will
have the right to be paid back by me for all of your costs and expenses in
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enforcing this loan agreement to the extent not prohibited by applicable
law. These expenses include, for example, reasonable attorneys’ fees."
(21) Joint liability. The model provision providing for joint
liability reads: "I understand that you may seek payment from only me
without rst looking to any other Borrower."
(22) Usury savings clause. The model usury savings clause
reads: "I do not have to pay interest or other amounts that are more than
applicable law allows."
(23) Savings clause. The savings model clause stating that
if any part of the contract is invalid, the rest remains valid reads: "If
any part of this loan agreement is declared invalid, the rest of the loan
agreement remains valid. If any part of this loan agreement conicts
with any law, that law will control. The part of the loan agreement that
conicts with the law will be modied to comply with the law. The rest
of the loan agreement remains valid."
(24) Prior agreements. For loan agreements exceeding
$50,000.00, this notice must be boldfaced, capitalized, underlined,
or otherwise set out from the surrounding written material to be con-
spicuous. The model clause stating that there are no prior agreements
between the parties regarding the loan agreement reads: "This written
loan agreement is the nal agreement between you and me. It may not
be changed by prior, current, or future oral agreements between you
and me. There are no oral agreements between you and me relating
to this loan agreement. Any change to this loan agreement must be in
writing. Both you and I have to sign written agreements."
(25) Application of law. The model clause specifying that
federal law and Texas law apply to the contract reads: "Federal law and
Texas law apply to this loan agreement."
(26) Complaints and inquiries notice. The model com-
plaints and inquiries notice reads: "The (name of lender or note holder)
is licensed and examined under the laws of the State of Texas and by
state law is subject to regulatory oversight by the Ofce of Consumer
Credit Commissioner. Any consumer wishing to le a complaint
against the (name of lender or note holder) should contact the Ofce of
Consumer Credit Commissioner through one of the means indicated
below: Ofce of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207; www.occc.state.tx.us; (800)
538-1579."
(27) Collateral. The model clause regarding the collateral
reads: "The Property is subject to the Contract lien. I am responsible
for all obligations in this Note."
(28) Preservation of claims and defenses. In accordance
with the Federal Trade Commission’s Holder in Due Course Rule (16
C.F.R. §433), it is an unfair or deceptive act or practice to take or
receive a consumer credit contract in connection with the sale or lease
of goods or services to consumers that does not include the following
notice. The notice regarding the preservation of claims and defenses
reads: "NOTICE. ANY HOLDER OF THIS CONSUMER CREDIT
CONTRACT IS SUBJECT TO ALL CLAIMS AND DEFENSES
WHICH THE DEBTOR COULD ASSERT AGAINST THE SELLER
OF GOODS OR SERVICES OBTAINED PURSUANT HERETO OR
WITH THE PROCEEDS HEREOF. RECOVERY HEREUNDER BY
THE DEBTOR SHALL NOT EXCEED AMOUNTS PAID BY THE
DEBTOR HEREUNDER."
(29) Signature blocks. Documents for a home improve-
ment loan on a homestead must be signed at the ofce of the lender, an
attorney at law, or a title company. If this provision applies, the model
clause, "This document must be signed at the ofce of the Lender, an
attorney at law, or a title company" should appear above the signature
of the borrower. The licensee may also provide additional signature
lines for witness signatures. The model signature block reads:
Figure: 7 TAC §90.603(c)(29)
(d) For a Chapter 342, Subchapter G second lien home im-
provement loan contract for use in a transaction that allows for with-
drawals or multiple advances:
(1) Identication. The model identication clause listing
the date and the account or contract number reads:
Figure: 7 TAC §90.603(d)(1)
(2) Denitions. The model denitions section reads:
(A) ""Owner" means (name of Owner), whose address
is (address of Owner, including county). If Owner and Maker are not
the same person, the word "Owner" includes Maker. "I" or "me" means
the Owner.
(B) "Contractor" means (name of Contractor), whose
address is (address of Contractor, including county) and includes those
to whom the Contractor has assigned or transferred Contractor’s rights
and remedies. "You" or "your" means the Contractor.
(C) "Lender" means (name of Lender), whose address
is (address of Lender, including county) and includes those to whom
the Lender has assigned or transferred Lender’s rights and remedies.
(D) "Trustee" means (name of Trustee), whose address
is (address of Trustee, including county).
(E) "Property" means the Property at (list address of the
Property), whose legal description is (list legal description of the Prop-
erty).
(F) "Work" means the construction project as agreed to
in writing between the Owner and Contractor.
(G) "Completion Date" means (date on which the Work
will be completed).
(H) "Contract" means this Texas Home Improvement
Mechanic’s Lien Contract for Improvement, Power of Sale, and Deed
of Trust.
(I) "Note" means the Texas Home Improve-
ment Mechanic’s Lien Note signed by me and dated
_________________________________ and includes all
amounts secured by this Contract. The Note states that the amount
I owe you is _____________________________ dollars (U.S.
$___________________) plus interest.
(J) "Loan Agreement" means the Note, Contract, and
any other related document under which Lender has made a loan to
me.
(K) "Applicable Law" means all controlling applicable
federal, state, and local law.
(L) "Tenant at Sufferance" means a person who contin-
ues to possess the Property with no current right to possess it.
(M) "Forcible Detainer" means a lawsuit to remove a
person from the Property.
(N) "Periodic Payment" means the regularly scheduled
amount due for principal and interest under the Note plus any amount
under this Contract.
(O) "Successor in Interest" means any party that has
taken title to the Property.
(P) "Lien" means the Mechanic’s and Materialman’s
Lien on the Property that results from the Contract and the Work
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performed. The Lien includes all existing and future improvements,
easements, and rights in the Property."
(3) Construction of improvements. The model clause re-
garding construction of improvements reads: "You agree to furnish
and pay for all labor and material needed to complete the Work within
_____ days from the date of this Contract. The Work will be performed
on the Property in a good and workmanlike manner."
(4) Contract price. The model clause establishing the con-
tract price reads: "I agree to pay, or cause to be paid, to you, or to your
order, the sum of _______________ dollars (U.S. $_______________)
when the Work is completed."
(5) Note payable to lender. The model clause speci-
fying that the note is payable to the lender reads: "In exchange
for money from the Lender to you, I have signed a Note to
the Lender in the amount of __________________dollars (U.S.
$__________________)."
(6) Lien to secure note. The model clause regarding se-
curity for the note reads: "To secure the amounts Lender provides to
you, and the interest payable to Lender, I give you, and you transfer to
Lender, the Lien. The Note is secured by a deed of trust, which I will
sign. The deed of trust will renew and extend the Lien created by this
Contract."
(7) Transfer of lien. The model clause regarding the trans-
fer of lien reads: "You transfer to Lender all of your rights and interests
in this Contract."
(8) Exceptions to conveyance and warranty. Any excep-
tions to conveyance and warranty should be specied in the contract.
The model clause regarding the exceptions to conveyance and warranty
reads: "The exceptions to conveyance and warranty are: (List any ex-
ceptions to conveyance and warranty.)"
(9) Completion by contractor, but not lender. The model
clause specifying that the lender is not responsible for completing the
construction reads: "You will complete the Work by the Completion
Date. Lender is not responsible for completing the Work. Lender is not
a guarantor of your performance. You will indemnify and hold Lender
harmless against all claims related to the Work."
(10) Partial lien. The model clause regarding a partial lien
reads: "If you do not complete the Work by the Completion Date in a
good and workmanlike manner, then Lender will have a valid lien for
the contract price, less the amount reasonably necessary to complete
the Work. As an alternative, Lender may choose to complete the Work
and the lien will be valid for the contract price."
(11) Charges and extras. The model clause regarding
charges and extras reads: "All labor or material furnished outside of
this Contract must be agreed upon in writing or it will be considered
as performed under the original Contract and you will receive no extra
money."
(12) Receipts and releases. The model clause regarding re-
ceipts and releases reads: "If I ask, you will give me valid receipts and
releases for the Work from any subcontractor, worker, and supplier."
(13) No work commenced. The model clause specifying
that no work has commenced prior to execution of the contract reads:
"This Contract is executed, acknowledged, and delivered before any
labor has been performed and any material has been furnished for the
Work."
(14) Owner’s promises and rights. The model clause re-
garding the owner’s promises and rights reads:
Figure: 7 TAC §90.603(d)(14)
(15) Owner’s duties. The model clause regarding the
owner’s duties reads:
Figure: 7 TAC §90.603(d)(15)
(16) Contractor’s duties. The model clause regarding the
contractor’s duties reads:
Figure: 7 TAC §90.603(d)(16)
(17) Contractor’s rights. The model clause regarding the
contractor’s rights reads:
Figure: 7 TAC §90.603(d)(17)
(18) Trustee’s duties. The model clause regarding the
trustee’s duties reads:
Figure: 7 TAC §90.603(d)(18)
(19) General provisions. The model clause regarding gen-
eral contract provisions reads:
Figure: 7 TAC §90.603(d)(19)
(20) Preservation of claims and defenses. In accordance
with the Federal Trade Commission’s Holder in Due Course Rule (16
C.F.R. §433), it is an unfair or deceptive act or practice to take or
receive a consumer credit contract in connection with the sale or lease
of goods or services to consumers that does not include the following
notice. The notice regarding the preservation of claims and defenses
reads: "NOTICE. ANY HOLDER OF THIS CONSUMER CREDIT
CONTRACT IS SUBJECT TO ALL CLAIMS AND DEFENSES
WHICH THE DEBTOR COULD ASSERT AGAINST THE SELLER
OF GOODS OR SERVICES OBTAINED PURSUANT HERETO OR
WITH THE PROCEEDS HEREOF. RECOVERY HEREUNDER BY
THE DEBTOR SHALL NOT EXCEED AMOUNTS PAID BY THE
DEBTOR HEREUNDER."
(21) Owner and contractor responsible. Texas Property
Code, §41.007 species that a home improvement contract must
contain a notice specifying that the owner and the contractor are
responsible for meeting the terms of the contract. The notice must ap-
pear in either this contract or the residential construction contract. The
Property Code requires that the notice must be conspicuously printed,
stamped, or typed in a font size equal to at least 10-point boldfaced
type or computer equivalent and appear next to the owner’s signature
line on the contract. The wording of the notice is specied by the
Property Code, which uses the pronouns "you" and "your" to refer to
the owner. Licensees are encouraged to explain in the contract, prior to
the notice, that "you" and "your" refer to the owner in this notice. The
parties’ signatures must be notarized. The licensee may use a different
notary acknowledgment without having to submit the contract to the
agency as a non-standard contract. The notice specifying that the
owner and the contractor are responsible for meeting the terms of the
contract, the model explanatory clause regarding the use of "you" and
"your" in the notice, and the signature blanks read:
Figure: 7 TAC §90.603(d)(21)
(22) Assignment. The parties may use a different assign-
ment or a separate document for the assignment without having to sub-
mit the contract to the agency as a non-standard contract. The model
assignment in which the contractor transfers and assigns the lien to the
lender reads:
Figure: 7 TAC §90.603(d)(22)
(e) For a Chapter 342, Subchapter G second lien home im-
provement loan promissory note for use in a transaction that allows for
withdrawals or multiple advances:
(1) Identication. The model identication clause lists the
account or contract number, the name and address of the creditor or
lender, the date of the note, the name and address of the borrower, the
property address, the principal amount, and the terms of payment. The
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model clause identifying the pronouns used for the borrower and the
lender reads:
Figure: 7 TAC §90.603(e)(1)
(2) Truth in Lending Act (TILA) disclosure box. The
model Truth in Lending Act (TILA) disclosure box reads:
Figure: 7 TAC §90.603(e)(2)
(3) Itemization of amount nanced box. The itemization
of amount nanced box is not required if the licensee provides the bor-
rower with a good faith estimate or a settlement statement as permitted
by the Truth in Lending Act. An itemization of amount nanced box
which complies with Regulation Z is considered to be in compliance
with this paragraph and will not require a non-standard submission.
(4) Security for payment. The model clause relating to the
security for payment reads: "The Deed of Trust and the Lien created in
the Contract secure this Note."
(5) Denitions. The model denitions section reads:
(A) ""Owner" means (name of Owner), whose address
is (address of Owner, including county). If Owner and Maker are not
the same person, the word "Owner" includes Maker.
(B) "Contractor" means (name of Contractor), whose
address is (address of Contractor, including county) and includes those
to whom the Contractor has assigned or transferred Contractor’s rights
and remedies.
(C) "Lender" means (name of Lender), whose address
is (address of Lender, including county) and includes those to whom
the Lender has assigned or transferred Lender’s rights and remedies.
(D) "Trustee" means (name of Trustee), whose address
is (address of Trustee, including county).
(E) "Property" means the Property at (list address of the
Property), whose legal description is (list legal description of the Prop-
erty).
(F) "Work" means the construction project as agreed to
in writing between the Owner and Contractor.
(G) "Completion Date" means (date on which the Work
will be completed).
(H) "Contract" means this Texas Home Improvement
Mechanic’s Lien Contract for Improvement, Power of Sale, and Deed
of Trust.
(I) "Note" means the Texas Home Improvement Me-
chanic’s Lien Note signed by me and dated ____________________
and includes all amounts secured by this Contract. The Note states
that the amount I owe you is _____________________ dollars (U.S.
$________________) plus interest.
(J) "Loan Agreement" means the Note, Contract, and
any other related document under which Lender has made a loan to
me.
(K) "Applicable Law" means all controlling applicable
federal, state, and local law.
(L) "Tenant at Sufferance" means a person who contin-
ues to possess the Property with no current right to possess it.
(M) "Forcible Detainer" means a lawsuit to remove a
person from the Property.
(N) "Periodic Payment" means the regularly scheduled
amount due for principal and interest under the Note plus any amount
under this Contract.
(O) "Successor in Interest" means any party that has
taken title to the Property.
(P) "Lien" means the Mechanic’s and Materialman’s
Lien on the Property that results from the Contract and the Work
performed. The Lien includes all existing and future improvements,
easements, and rights in the Property."
(6) Promise to pay. One permissible change to the model
language for the scheduled installment earnings method would be to
allow partial prepayments of the principal during the term of the loan.
This variation on the scheduled installment earnings method would al-
low periodic reductions of the principal balance by partial prepayments.
This variation would allow reductions of the principal balance that were
not originally scheduled. The model clause options for the borrower’s
promise to pay read:
(A) For contracts using the scheduled installment earn-
ings method: "I promise to pay the Total of Payments to the order of
you. (The "principal" or "cash advance" is $________. This amount
plus interest must be paid by _________ (maturity date).) I will make
payments to you at the address above or as you direct. I will make
the payments on the dates and in the amounts shown in the Payment
Schedule."
(B) For contracts using the true daily earnings method:
"I promise to pay the cash advance plus the accrued interest to the order
of you. (The "principal" or "cash advance" is $________. This amount
plus interest must be paid by _________ (maturity date).) I will make
payments to you at the address above or as you direct. I will make
the payments on the dates and in the amounts shown in the Payment
Schedule."
(7) Late charge. The model late charge provision for con-
tracts using the scheduled installment earnings method or the true daily
earnings method reads: "If I don’t pay all of a payment within 10 days
after it is due, you can charge me a late charge. The late charge will be
5% of the scheduled payment."
(8) After maturity interest. The model clause species the
maximum interest rate allowed by law for after maturity interest. A
creditor may always choose a lower rate. The model provision for after
maturity interest reads: "If I don’t pay all I owe when the nal payment
becomes due, I will pay interest on the amount that is still unpaid. That
interest will be the higher of the rate of 18% per year or the maximum
rate allowed by law. That interest will begin the day after the nal
payment becomes due."
(9) Prepayment clause. The model prepayment clause op-
tions read:
(A) For contracts using the scheduled installment earn-
ings method: "I can make a whole payment early. Unless you agree
otherwise in writing, I may not skip payments. If I make a payment
early, my next payment will still be due as scheduled."
(B) For contracts using the true daily earnings method:
"I can make any payment early. Unless you agree otherwise in writing,
I may not skip payments. If I make a payment early, my next payment
will still be due as scheduled."
(10) Finance charge earnings and refund method. The
model provision options specifying the nance charge earnings and
refund method read:
(A) For contracts using the scheduled installment earn-
ings method - Section 342.301 rate loans, the model language reads:
Figure: 7 TAC §90.603(e)(10)(A)
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(B) For contracts using the scheduled installment earn-
ings method with prepayments option - Section 342.301 rate loans, the
model language reads:
Figure: 7 TAC §90.603(e)(10)(B)
(C) For contracts using the true daily earnings method
- Section 342.301 rate loans, the model language reads:
Figure: 7 TAC §90.603(e)(10)(C)
(11) Deferment. The model provision regarding deferment
reads: "If I ask for more time to make any payment and you agree, I
will pay more interest to extend the payment. The extra interest will be
gured under the Finance Commission rules."
(12) Fee for dishonored check clause. The model clause
species the maximum allowable dishonored check fee. A creditor
may always choose a lesser amount. The model fee for dishonored
check provision reads: "I agree to pay you a fee of up to $30 for a
returned check. You may add the fee to the amount I owe or collect it
separately."
(13) Default. The model provision specifying the condi-
tions causing default reads:
Figure: 7 TAC §90.603(e)(13)
(14) Property insurance. The model provision regarding
property insurance reads:
Figure: 7 TAC §90.603(e)(14)
(15) Credit insurance. If single premium credit insurance
is offered, a permissible change to the disclosure can be to offer a single
charge for the entire term of the loan. The term for the single premium
charge should be shown for the original term of the loan, unless oth-
erwise specied. The licensee has the option of including language
that reads: "The insurance will cancel on the date when the total past
due premiums equal or exceed (insert number) times the rst month’s
premium." The industry standard regarding the relationship between
total past due premiums and the rst month’s premium in this equation
appears to be four times. However, if a different time frame is more
appropriate, that time frame may be used. The model credit insurance
disclosure box reads:
Figure: 7 TAC §90.603(e)(15)
(16) Mailing of notices to borrower. The duty to give no-
tice is satised when it is mailed by rst class mail. The model pro-
vision regarding the mailing of notices to the borrower reads: "You or
I may mail or deliver any notice to the address above. You or I may
change the notice address by giving written notice. Your duty to give
me notice will be satised when you mail it."
(17) Statement of truthful information. The model provi-
sion specifying that the borrower gave truthful information reads: "I
promise that all information I gave you is true."
(18) Due on sale clause, notice of intent to accelerate, and
notice of acceleration. The model provision regarding the due on sale
clause, notice of intent to accelerate, and notice of acceleration reads:
"If all or any interest in the Property is sold or transferred without your
prior written consent, you may require immediate payment in full of
all that I owe under this Loan Agreement. You will not exercise this
option if prohibited by law. If you exercise this option, you will give
me notice that you are demanding payment of all that I owe. This notice
will give me a period of not less than 21 days from the date of the notice
within which I must pay all that I owe under this Loan Agreement. If I
fail to pay all that I owe before the end of this period, you may use any
remedy allowed by the Loan Agreement."
(19) No waiver of lender’s rights. The model provision
expressing no waiver of the lender’s rights reads: "If you don’t enforce
your rights every time, you can still enforce them later."
(20) Collection expenses. The model collection expenses
clause reads: "If you require me to pay all that I owe at once, you
will have the right to be paid back by me for all of your costs and
expenses in enforcing this Loan Agreement to the extent not prohibited
by Applicable Law. These expenses include, for example, reasonable
attorneys’ fees."
(21) Joint liability. The model provision providing for joint
liability reads: "I understand that you may seek payment from only me
without rst looking to any other Borrower."
(22) Usury savings. The model usury savings clause reads:
"I do not have to pay interest or other amounts that are more than Ap-
plicable Law allows."
(23) Savings clause. The model savings clause stating that
if any part of the contract is invalid, the rest remains valid reads: "If
any part of this Loan Agreement is declared invalid, the rest of the Loan
Agreement remains valid. If any part of this Loan Agreement conicts
with any law, that law will control. The part of the Loan Agreement
that conicts with the law will be modied to comply with the law. The
rest of the Loan Agreement remains valid."
(24) Prior agreements. For loan agreements exceeding
$50,000.00, this notice must be boldfaced, capitalized, underlined,
or otherwise set out from the surrounding written material to be con-
spicuous. The model clause stating that there are no prior agreements
between the parties regarding the loan agreement reads: "This written
Loan Agreement is the nal agreement between you and me. It may
not be changed by prior, current, or future oral agreements between
you and me. There are no oral agreements between you and me
relating to this Loan Agreement. Any change to this Loan Agreement
must be in writing. Both you and I have to sign written agreements."
(25) Note secured by deed of trust. The model clause stat-
ing that the note is secured by a deed of trust reads: "In addition to this
Note, the Deed of Trust protects the Note holder from losses that might
result if I do not keep the promises that I make in this Note. The Deed
of Trust describes how and under what conditions I may have to make
immediate payment of all that I owe under this Note."
(26) Application of law. The model clause specifying that
federal law and Texas law apply to the contract reads: "Federal law and
Texas law apply to this Loan Agreement."
(27) Complaints and inquiries notice. The model com-
plaints and inquiries notice reads: "The (name of lender or note holder)
is licensed and examined under the laws of the State of Texas and by
state law is subject to regulatory oversight by the Ofce of Consumer
Credit Commissioner. Any consumer wishing to le a complaint
against the (name of lender or note holder) should contact the Ofce of
Consumer Credit Commissioner through one of the means indicated
below: Ofce of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207; www.occc.state.tx.us; (800)
538-1579."
(28) Collateral. The model clause regarding the collateral
reads: "The Property is subject to the Contract lien. I am responsible
for all obligations in this Note."
(29) Preservation of claims and defenses. The notice
regarding the preservation of claims and defenses reads: "NOTICE.
ANY HOLDER OF THIS CONSUMER CREDIT CONTRACT
IS SUBJECT TO ALL CLAIMS AND DEFENSES WHICH THE
DEBTOR COULD ASSERT AGAINST THE SELLER OF GOODS
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OR SERVICES OBTAINED PURSUANT HERETO OR WITH
THE PROCEEDS HEREOF. RECOVERY HEREUNDER BY THE
DEBTOR SHALL NOT EXCEED AMOUNTS PAID BY THE
DEBTOR HEREUNDER."
(30) Signature blocks. Documents for a home improve-
ment loan on a homestead must be signed at the ofce of the lender, an
attorney at law, or a title company. If this provision applies, the model
clause, "This document must be signed at the ofce of the Lender, an
attorney at law, or a title company" should appear above the signature
of the borrower. The licensee may also provide additional signature
lines for witness signatures. The model signature block reads:
Figure: 7 TAC §90.603(e)(30)
(f) For a Chapter 342, Subchapter G second lien home im-
provement loan deed of trust for use in a transaction that allows for
withdrawals or multiple advances:
(1) Denitions. The model denitions section reads:
(A) ""Borrower" is _______________________. Bor-
rower’s address is _____________________.
(B) "Contractor" is ____________________. Contrac-
tor’s address is _______________________.
(C) "Lender" is ______________________. Lender’s
address is ___________________________.
(D) "Trustee" is _________________________.
Trustee’s address is _______________________.
(E) "I" or "me" means
________________________________, the grantor under this Deed
of Trust and the person who signed the Note ("Borrower").
(F) "Loan Agreement" means the Contract, Note, Se-
curity Document, Deed of Trust, any other related document, or any
combination of those documents, under which Lender has made a loan
to me.
(G) "Deed of Trust" means this document, which is
dated ________, together with all riders to this document.
(H) "Note" means the Texas Home Improvement
Mechanic’s Lien Note signed by me and dated ______________
and includes all amounts secured by this Contract. The Note states
that the amount I owe Lender is _________________ dollars (U.S.
$_________) plus interest.
(I) "Property" means the property at (list address of the
Property), whose legal description is (list legal description of the Prop-
erty).
(J) "Applicable Law" means all controlling applicable
federal, state, and local law.
(K) "Community Association Dues, Fees, and Assess-
ments" means all dues, fees, assessments and other charges that are
imposed on me or the Property by a condominium association, home-
owners association, or similar organization.
(L) "Electronic Funds Transfer" means any transfer of
funds, other than a transaction originated by check, draft, or similar pa-
per instrument, which is initiated through an electronic terminal, tele-
phonic instrument, computer, or magnetic tape so as to order, instruct,
or authorize a nancial institution to debit or credit an account. The
term includes point-of-sale transfers, automated teller machine trans-
actions, transfers initiated by telephone, wire transfers, and automated
clearinghouse transfers.
(M) "Escrow Items" means those items that are de-
scribed in Section ___ of this Deed of Trust.
(N) "Miscellaneous Proceeds" means any compensa-
tion, settlement, award of damages, or proceeds paid by any third
party (other than proceeds paid under my insurance) for: damage or
destruction of the Property; condemnation or other taking of all or
any part of the Property; conveyance instead of condemnation; or
misrepresentations or omissions related to the value or condition of
the Property.
(O) "Periodic Payment" means the regularly scheduled
amount due for principal and interest under the Note plus any amounts
under this Deed of Trust.
(P) "RESPA" means the Real Estate Settlement Proce-
dures Act (12 U.S.C. §2601 et seq.) and Regulation X (24 C.F.R. Part
3500), as they might be amended from time to time, or any additional or
successor legislation or regulation that governs the same subject mat-
ter. As used in this Deed of Trust, "RESPA" refers to all requirements
and restrictions that are imposed in regard to a "federally related mort-
gage loan" even if the Loan Agreement does not qualify as a "federally
related mortgage loan" under RESPA.
(Q) "Successor in Interest" means any party that has
taken title to the Property.
(R) "Ground Rents" means amounts I owe if I rented the
real property under the buildings covered by this Deed of Trust. Such
an arrangement usually takes the form of a long-term "ground lease."
(S) "Contract" means the Texas Home Improvement
Mechanic’s Lien Contract for Improvement, Power of Sale, and Deed
of Trust.
(T) "Lien" means the Mechanic’s and Materialman’s
Lien on the Property that results from the Contract and the Work
performed. The Lien includes all existing and future improvements,
easements, and rights in the Property. "
(2) Transfer of rights in the property. The model provision
regarding a transfer of rights in the property reads:
Figure: 7 TAC §90.603(f)(2)
(3) Payment of late charges and prepayment. The model
provision regarding the payment of late charges and prepayment of
principal and interest reads:
Figure: 7 TAC §90.603(f)(3)
(4) Funds for escrow items. The model provision regarding
the funds for escrow items reads:
Figure: 7 TAC §90.603(f)(4)
(5) Charges and liens. The model provision regarding
charges and liens reads:
Figure: 7 TAC §90.603(f)(5)
(6) Property insurance. The model provision regarding
property insurance reads:
Figure: 7 TAC §90.603(f)(6)
(7) Preservation, maintenance, protection, and inspection
of the property. The model provision regarding preservation, main-
tenance, protection, and inspection of the property reads: "I will not
destroy, damage, or impair the Property, allow it to deteriorate, or com-
mit waste. Whether or not I live in the Property, I will maintain it in
order to prevent it from deteriorating or decreasing in value due to its
condition. I will promptly repair the damage to the Property to avoid
further deterioration or damage unless Lender and I agree in writing
that it is economically unreasonable. I will be responsible for repair-
ing or restoring the Property only if Lender releases the insurance or
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condemnation proceeds for the damage to or the taking of the Property.
Lender may release proceeds for the repairs and restoration in a single
payment or in a series of payments as the Work is completed. I still am
obligated to complete repairs or restoration of the Property even if there
are not enough proceeds to complete the Work. If this Deed of Trust
secures a unit in a condominium or planned unit development, I will
perform all of my obligations under the declaration or covenants creat-
ing or governing the condominium or planned unit development, and
any other relevant document. Lender or Lender’s agent may inspect the
Property. Lender may inspect the interior of the Property with reason-
able cause. Lender will give me notice stating reasonable cause when
or before the interior inspection occurs."
(8) Protection of lender’s interest in the property and rights
under the deed of trust. The model provision regarding protection of
the lender’s interest in the property and rights under the deed of trust
reads:
Figure: 7 TAC §90.603(f)(8)
(9) Assignment of miscellaneous proceeds and forfeiture.
The model provision regarding the assignment of miscellaneous pro-
ceeds and forfeiture reads:
Figure: 7 TAC §90.603(f)(9)
(10) Forbearance not a waiver. The model provision spec-
ifying that the borrower is not released from liability if the lender mod-
ies the payment schedule reads: "If Lender doesn’t enforce Lender’s
rights every time, Lender can still enforce them later."
(11) Joint and several liability, deed of trust execution, suc-
cessors obligated. The model provision regarding joint and several li-
ability and specifying that the person who signs the contract grants his
ownership in the property and binds his successors and assigns reads:
Figure: 7 TAC §90.603(f)(11)
(12) Usury savings clause. The model usury savings clause
reads: "I do not have to pay interest or other amounts that are more than
Applicable Law allows."
(13) Mailing of notices to borrower. The duty to give no-
tice is satised when it is mailed by rst class mail. The model pro-
vision regarding the mailing of notices to the borrower reads: "Lender
or I may mail or deliver any notice to the address above. Lender or I
may change the notice address by giving written notice. Lender’s duty
to give me notice will be satised when Lender mails it."
(14) Application of law. The model clause specifying that
federal law and Texas law apply to the contract reads: "Federal law and
Texas law apply to this Loan Agreement."
(15) Rules of construction. The model provision regarding
rules of clause construction reads:
Figure: 7 TAC §90.603(f)(15)
(16) Loan agreement copies. The model provision speci-
fying that the lender will give the borrower a copy of all signed docu-
ments at the time the loan agreement is made reads: "At the time the
Loan Agreement is made, Lender will give me copies of all documents
I sign."
(17) Due on sale clause, notice of intent to accelerate, and
notice of acceleration. The model provision regarding the due on sale
clause, notice of intent to accelerate and notice of acceleration reads:
"If all or any interest in the Property is sold or transferred without
Lender’s prior written consent, Lender may require immediate pay-
ment in full of all that I owe under this Loan Agreement. Lender will
not exercise this option if Applicable Law prohibits. If Lender exer-
cises this option, Lender will give me notice that Lender is demanding
payment of all that I owe. This notice will give me a period of not less
than 21 days from the date of the notice within which I must pay all
that I owe under this Loan Agreement. If I fail to pay all that I owe
before the end of this period, Lender may use any remedy allowed by
the Loan Agreement."
(18) Lender, contractor, and borrower’s promises and
agreements. The model provision regarding the lender, contractor, and
borrower’s promises and agreements reads: "LENDER, CONTRAC-
TOR, AND I PROMISE AND AGREE:".
(19) Acceleration and remedies. The model provision re-
garding acceleration and remedies reads:
Figure: 7 TAC §90.603(f)(19)
(20) Power of sale. The model provision regarding the
power of sale reads:
Figure: 7 TAC §90.603(f)(20)
(21) Borrower’s right to reinstate after acceleration. The
model provision regarding the borrower’s right to reinstate after accel-
eration reads:
Figure: 7 TAC §90.603(f)(21)
(22) Assignment of rents, appointment of receiver, and
lender in possession. The model provision regarding the assignment of
rents, appointment of receiver, and the lender in possession reads: "As
additional security, I assign to you the rents of the Property, provided
that you have the right, prior to acceleration or abandonment of the
Property, to collect and retain the rents as they become due. Upon
acceleration or abandonment, you, by agent or by court-appointed re-
ceiver, will be entitled to enter, take possession, manage the Property,
and collect due and past due rents. All rents you or the court-appointed
receiver collect will be applied rst to payment of the cost of manage-
ment of the Property and collection of rents, including receiver’s fees,
premiums on receiver’s bonds, and reasonable attorneys’ fees, and
then to the sums secured by this Deed of Trust. You and the receiver
will be liable to account only for rents received."
(23) Release. The model provision regarding the release
of the lien securing the loan agreement reads: "Lender will cancel and
return the Note to me and give me, in recordable form, a release of
lien securing the Loan Agreement or a copy of any endorsement of the
Note and assignment of the Lien to a Lender that is renancing the
Loan Agreement. I will pay only the cost of recording the release of
lien."
(24) Trustees and trustee liability. The model provision re-
garding trustees and trustee liability reads:
Figure: 7 TAC §90.603(f)(24)
(25) Assignment of contractor’s lien, and commencement
of work. The model provision regarding the assignment of the con-
tractor’s lien and specifying that no work was commenced before the
contract was executed reads: "Contractor and I have entered into the
Contract for improvements to be made to the Property. I will perform
my duties under the Contract. Under the Contract, I gave Contractor
a Lien on the Property. Contractor permanently transfers the Lien and
any other interest Contractor has in the Property to Lender. As addi-
tional security, Contractor also agrees that the lien created by this Deed
of Trust has priority over the Lien. The purpose of the Note is to pay
in whole or in part the improvements to be made to the Property by
the Contractor. Contractor and I agree that the Lien is for Lender’s
sole benet. Any other interest Contractor has in the Property will be
merged with the Lien, and may be enforced by Lender according to
the terms of this Deed of Trust. Contractor and I further agree that no
Work was performed or material delivered before the Contract was ex-
ecuted."
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(26) Subrogation. The model provision regarding subro-
gation reads: "If I ask, Lender will use proceeds from the Loan Agree-
ment to pay off all valid outstanding liens against the Property. Lender
will then own all rights, superior titles, liens, and interests owned or
claimed by any owner or holder of an outstanding lien or debt. Lender
owns these things whether the lien or debt is transferred to Lender or
whether it is released by the holder upon payment."
(27) Partial invalidity. The model provision regarding
what happens if the sums secured and other charges violate applicable
law reads: "If any portion of the sums secured by this Deed of Trust
cannot be lawfully secured, payments minus those sums will be
applied rst to the portions not secured. If any charge provided for in
this Loan Agreement, separately or together with other charges that
are considered part of this Loan Agreement, violates Applicable Law,
the charge is reduced to the extent necessary to eliminate the violation.
Lender will refund the amount of interest or other charges paid to
Lender in excess of the amount permitted by Applicable Law. At
Lender’s option, the amount in excess will either be refunded directly
to me or will be applied to reduce the principal of the debt."
(28) Renewal and extension. The model provision regard-
ing the renewal and extension of the note secured by the deed of trust
reads: "The Note secured by this Deed of Trust is renewed and ex-
tended, but not in extinguishment of the debt under the Contract iden-
tied in the paragraph entitled "Assignment of Contractor’s Lien, Com-
mencement of Work" and the Note."
(29) Sale of loan, change of loan servicer, notice of
grievance, and lender’s right to comply. The model provision regard-
ing the sale of the loan, change of loan servicer, notice of grievance,
and the lender’s right to comply reads: "A full or partial interest in the
Loan Agreement can be sold one or more times without prior notice
to me. The sale may result in a change of the company servicing or
handling the Loan Agreement. The company servicing or handling the
Loan Agreement will collect my monthly payment and will comply
with other servicing conditions required by the Loan Agreement or
Applicable Law. In some cases, the company servicing or handling
the Loan Agreement may change even if the Loan Agreement is not
sold. If the company servicing or handling the Loan Agreement is
changed, I will be given written notice of the change. The notice will
state the name and address of the new company, the address to which
my payments should be made, and any other information required by
RESPA. Any notice of acceleration and opportunity to cure under the
Loan Agreement will satisfy the notice and opportunity to address the
alleged violation provisions of this Section. No agreement between
Lender and me or any third party will limit Lender’s ability to comply
with Lender’s duties under the Loan Agreement and Applicable Law.
Lender and I are limiting all agreements so that all current or future
interest or fees in connection with this Loan Agreement will not be
greater than the highest amount allowed by Applicable Law. Lender
and I intend to conform the Loan Agreement to the provisions of
Applicable Law. If any part of the Loan Agreement is in conict
with the Applicable Law, then that part will be corrected or removed.
This correction will be automatic and will not require any amendment
or new document. Lender’s right to cure any violation will survive
my paying off the Loan Agreement. My right to cure will override
any conicting provision of the Loan Agreement. Lender’s right
to comply as provided in this Section will survive the payoff of the
Loan Agreement. The provisions of this Section will supersede any
inconsistent provision of the Loan Agreement."
(30) Hazardous substances. The model provision regard-
ing hazardous substances reads:
Figure: 7 TAC §90.603(f)(30)
(31) Lender’s rights and Borrower’s responsibilities. The
model provision regarding the lender’s rights and the borrower’s re-
sponsibilities reads:
Figure: 7 TAC §90.603(f)(31)
(32) Default. The model provision regarding the bor-
rower’s default reads: "Any default of my agreements with Lender
will be a default of this Deed of Trust."
(33) Request for notice of default and foreclosure under su-
perior mortgages or deeds of trust. The model provision regarding the
lender and borrower’s request for notice of default and foreclosure un-
der superior mortgages or deeds of trust reads:
Figure: 7 TAC §90.603(f)(33)
(34) Signature blocks. The parties’ signatures must be no-
tarized. The licensee may use a different notary acknowledgment with-
out having to submit the deed of trust to the agency as non-standard.
Documents for a home improvement loan on a homestead must be
signed at the ofce of the lender, an attorney at law, or a title com-
pany. If this provision applies, the model clause, "This document must
be signed at the ofce of the Lender, an attorney at law, or a title com-
pany" should appear above the signature of the borrower. The model
provision regarding signature blocks reads:
Figure: 7 TAC §90.603(f)(34)
(35) Notice of condentiality rights disclosure. On or after
January 1, 2004, the security document must incorporate a "Notice of
Condentiality Rights" disclosure. The disclosure or notice must:
(A) appear on the rst page of the security document;
(B) be in at least 12-point boldfaced type or 12-point
uppercase lettering; and
(C) be substantially similar to the required notice or dis-
closure under Texas Property Code, §11.008(b). The model notice
of condentiality rights reads: "NOTICE OF CONFIDENTIALITY
RIGHTS: I MAY REMOVE OR STRIKE MY SOCIAL SECURITY
NUMBER OR MY DRIVER’S LICENSE NUMBER FROM THIS
DOCUMENT BEFORE IT IS FILED IN THE PUBLIC RECORDS."
§90.604. Permissible Changes.
(a) A licensee may consider making the following types of
changes to the second lien home improvement contracts plain language
model clauses:
(1) Regulation Z of the Truth in Lending Act provides a
right of rescission form that must be provided to consumers in a trans-
action involving the consumer’s principal dwelling. The TILA right of
rescission form for use in a transaction involving the consumer’s prin-
cipal dwelling reads:
Figure: 7 TAC §90.604(a)(1)
(2) If the Texas constitutional homestead requirements ap-
ply to the transaction, the licensee must add a clause regarding notice
of cancellation, place of singing the contract, and the ve-day waiting
period. The model clause regarding the notice of cancellation, place of
signing the contract, and the ve-day waiting period reads:
Figure: 7 TAC §90.604(a)(2)
(3) Article 16, Section 50(a)(5) of the Texas Constitution
provides that a contract for improvements on a homestead must ex-
pressly provide the owner with notice of the owner’s right to cancel the
contract. The model notice regarding the owner’s right to cancel the
contract reads: "NOTICE OF RIGHT TO CANCEL. THE OWNER
MAY CANCEL THE CONTRACT WITHOUT PENALTY OR
CHARGE WITHIN THREE DAYS AFTER THE EXECUTION OF
THE CONTRACT BY ALL PARTIES, UNLESS THE WORK AND
MATERIAL ARE NECESSARY TO COMPLETE IMMEDIATE
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REPAIRS TO CONDITIONS ON THE HOMESTEAD PROPERTY
THAT MATERIALLY AFFECT THE HEALTH OR SAFETY OF
THE OWNER OR PERSON RESIDING IN THE HOMESTEAD
AND THE OWNER OF THE HOMESTEAD ACKNOWLEDGES
SUCH IN WRITING."
(4) Texas Business and Commerce Code, Chapter 39 re-
quires that notice must be given to the consumer regarding the con-
sumer’s right to cancel certain types of transactions. If this chapter is
applicable, the notice that must be given by the licensee must appear in
immediate proximity to the consumer’s signature, or on the front page
of the receipt if a contract is not used. The notice must be in boldfaced
type and must be the equivalent of at least 10 points in the Times type-
face. The statement to which the notice must be substantially similar
reads: "YOU, THE BUYER, MAY CANCEL THIS TRANSACTION
AT ANY TIME PRIOR TO MIDNIGHT OF THE THIRD BUSINESS
DAY AFTER THE DATE OF THIS TRANSACTION. SEE THE AT-
TACHED NOTICE OF CANCELLATION FORM FOR AN EXPLA-
NATION OF THIS RIGHT."
(5) Texas Business and Commerce Code, Chapter 39 also
requires, if applicable, that a completed notice of cancellation form in
duplicate be attached to the loan documents or receipt of the consumer
transaction. This notice must be easily detachable from the contract
or receipt, be in the same language as the contract or receipt, be in
boldfaced type, and be the equivalent of at least 10 points in the Times
typeface. The required notice of cancellation reads:
Figure: 7 TAC §90.604(a)(5)
(6) The licensee may add information related to informa-
tion set forth in the model clauses that is not otherwise prohibited by
law.
(7) The licensee may substitute another term for "Lender"
or "Borrower" that has the same meaning, or use pronouns such as
"you," "we," and "us."
(8) The model clauses may be presented in any order, and
may be combined or further segregated at the licensee’s option.
(9) The licensee may insert descriptive headings or number
provisions.
(10) The licensee may change the case of a word if other-
wise permitted by the Texas Finance Code.
(11) The licensee may make other changes that do not af-
fect the substance of the disclosures.
(12) A sample model contract that does not allow for with-
drawals or multiple advances is presented in the following example.
Figure: 7 TAC §90.604(a)(12)
(13) A sample model promissory note that does not allow
for withdrawals or multiple advances is presented in the following ex-
ample.
Figure: 7 TAC §90.604(a)(13)
(14) A sample model contract that allows for withdrawals
or multiple advances is presented in the following example.
Figure: 7 TAC §90.604(a)(14)
(15) A sample model promissory note that allows for with-
drawals or multiple advances is presented in the following example.
Figure: 7 TAC §90.604(a)(15)
(16) A sample model deed of trust that allows for with-
drawals or multiple advances is presented in the following example.
Figure: 7 TAC §90.604(a)(16)
(b) A licensee has considerable exibility to arrange the for-
mat of the model form if the revised format does not signicantly ad-
versely affect the substance, clarity, or meaningful sequence of the dis-
closures.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Of¿ce of Consumer Credit Commissioner
Effective date: August 31, 2006
Proposal publication date: May 12, 2006
For further information, please call: (512) 936-7640
SUBCHAPTER G. SPANISH DISCLOSURES
7 TAC §§90.701 - 90.706
The Finance Commission of Texas (the commission) adopts new
7 TAC §§90.701 - 90.706 concerning plain language contract
provisions for Texas Finance Code, Chapter 342 transactions.
The new rules contained in 7 TAC §§90.701 - 90.706 outline pro-
visions concerning required documents when loans under Chap-
ter 342 or home equity loans regulated by the Ofce of Consumer
Credit Commissioner have certain terms negotiated in Spanish.
These rules are being relocated and reorganized. The agency
believes that the reorganization will benet licensees in that
these rules will be in a more logical location and order and will be
easier to nd. The new rules are substantially similar to the rules
being repealed, as found in 7 TAC, Subchapter Q, §§1.1201
- 1.1207, 1.1211 - 1.1212, 1.1214 - 1.1217, 1.1221 - 1.1222,
1.1224 - 1.1227, 1.1231 - 1.1232, 1.1234 - 1.1237, 1.1241 -
1.1242, 1.1244 - 1.1247, and 1.1251 - 1.1256. The commis-
sion’s adopted repeal of Subchapter Q is published elsewhere
in this issue of the Texas Register. In addition, the commission
is also proposing the repeal and relocation of the language
contained in 7 TAC §1.841 and §1.845, as the commission
believes these two rules relate to Chapter 342 plain language
contract provisions and are more appropriately included within
new Chapter 90. The commission adopts §§90.701 - 90.706,
with changes to the proposal published in the May 12, 2006,
issue of the Texas Register (31 TexReg 3833).
The commission received no written comments on the proposal.
In general, the purpose of §§90.701 - 90.706 is to implement the
provisions of Texas Finance Code, §341.502, which require con-
tracts for consumer loans under Chapter 342, whether in English
or in Spanish, to be written in plain language. Use of the model
contracts is optional. However, for §§90.101 - 90.604, should a
lender choose not to use the model contracts, contracts must be
submitted to the agency in accordance with the provisions of 7
TAC §90.104.
The following paragraphs regarding the purpose of each rule
track the original purpose language used when each rule was
originally adopted. These purposes still exist. Additional expla-
nation is provided under sections where recent changes in lan-
guage have been incorporated into the adopted new rules as a
result of the agency’s rule review of Subchapter Q, under Title
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7, Part 1, Chapter 1 of the Texas Administrative Code. The re-
maining changes throughout all sections consist of revisions to
formatting, grammar, punctuation, spelling, and other technical
corrections. If no additional explanation is provided other than
the main purpose of the rule, then the only changes made from
the prior version of a rule being repealed to the new rule be-
ing adopted are technical and nonsubstantive in nature. Please
note that minor revisions in wording have been made to some
rules and gures from their previously enacted version, but of-
ten such changes do not substantively affect the meaning of the
rules, model clauses, or contracts and thus, further explanation
is unnecessary.
The purpose of §§90.701 - 90.706 is to implement the amend-
ments contained in subsection (a-1) to Texas Finance Code,
§341.502, as enacted by the 79th Texas Legislature in House Bill
1547. Section 341.502 requires contracts for consumer loans
under Chapter 342 to be written in plain language. The amend-
ments to the statute require that certain disclosures be provided
in Spanish when the terms of an agreement for the specied
loans are negotiated in Spanish. The rules adopt model disclo-
sure language that is designed to comply with the plain language
requirements of §341.502. A creditor may receive certain legal
benets by using the prescribed model language; however, a
creditor may choose to use its own Spanish disclosures. A cred-
itor is not required to submit Spanish disclosures for plain lan-
guage review as contemplated in §341.502(c).
Section 90.701 (former §1.1251) claries the types of transac-
tions that are covered by the provisions of the adopted rules.
These rules only apply to closed-end transactions as the pro-
visions of Texas Finance Code, §341.502(a-1) require that the
Spanish disclosure which must be delivered be identical to dis-
closures for a closed-end transaction under 12 C.F.R. §226.18.
Section 341.502(a-1) also requires that the disclosure be given
"if the terms of the agreement for a loan under Subsection (a)
were negotiated in Spanish." (emphasis added) Since the statu-
tory language expressly limits the requirement to loans, retail in-
stallment transactions under Texas Finance Code, Chapter 348,
which are not loans, are not covered by §341.502(a-1) and the
adopted rules. A creditor under Chapter 348 may choose to op-
tionally comply with the adopted rules. Texas Finance Code,
§341.001(9) and §301.002(10) dene a "loan" as an advance of
cash, as contrasted to Texas Finance Code, §348.007, which
denes a retail installment transaction as a credit sale of a motor
vehicle.
Section 90.702 (former §1.1252) details which contract terms,
that when a creditor provides information about credit items in
Spanish in relation to a credit transaction with a debtor, will con-
stitute negotiation in Spanish, and hence require written disclo-
sure in Spanish.
Section 90.703 (former §1.1253) outlines disclosure options, in-
cluding gures containing model forms that may be utilized.
The model forms contained in §90.703 have been revised to cor-
rect minor errors in the Spanish translation.
Section 90.704 (former §1.1254) provides a list of items that
do not require translation, such as names, addresses, brand
names, and others.
Section 90.705 (former §1.1255) discusses transactions with
multiple creditors and/or multiple debtors and the methods for
providing disclosure.
Section 90.706 (former §1.1256) states that the English lan-
guage contract is the legal document.
Because these rules provide model clauses and model con-
tracts, licensees are not required to adopt the model language
contained in the rules. However, regarding §§90.101 - 90.604,
for those licensees utilizing the model contracts, the prior model
language is acceptable and the agency will permit licensees to
use the prior model language (without a non-standard contract
submission) until September 15, 2007, to deplete supplies of
existing forms during a transition period after the effective date
of the rules.
These new sections are adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §341.502 grants the Finance Commission
the authority to adopt rules to govern the form of Chapter 342
contracts and to adopt model plain language contracts.
These rules affect Texas Finance Code, Chapter 342, Subchap-
ters E, F, and G.
§90.701. Applicability.
(a) If a contract for loan under Chapter 342, Subchapters E, F,
or G is negotiated in Spanish, then a licensee must deliver a disclosure
to the debtor in Spanish no later than consummation of the contract.
(b) If a retail installment transaction under Chapter 348 is ne-
gotiated in Spanish, then a creditor, may but is not required to, deliver
a disclosure specied in §90.703 of this title (relating to Form of Dis-
closure) to the debtor in Spanish.
(c) The disclosure requirement does not apply to open-end
transactions.
§90.702. Negotiation in Spanish.
(a) The disclosure specied in §90.703 of this title (relating to
Form of Disclosure) must be given if a creditor provides information
in relation to a credit transaction with a debtor or the debtor’s represen-
tative regarding any of the following credit terms in Spanish:
(1) amount nanced;
(2) nance charge;
(3) annual percentage rate;
(4) the amount of any payment or schedule of payments;
(5) total of payments; or
(6) security interest.
(b) Advertising exception. A creditor is not required to pro-
vide a disclosure specied in §90.703 of this title if a creditor adver-
tises credit terms in Spanish that are specied in this section.
§90.703. Form of Disclosure.
(a) The creditor may at its option provide a debtor one of the
following:
(1) a Spanish translation of the contract form that includes
a Spanish translation of the disclosure form under 12 C.F.R. §226.18;
(2) for transactions subject to Chapter 342, Subchapter E,
a copy of the "Noticación de Crédito Al Consumidor (Préstamo a Pla-
zos)" as prescribed in Figure: 7 TAC §90.703(a)(2);
Figure: 7 TAC §90.703(a)(2)
(3) for transactions subject to Chapter 342, Subchapter F:
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(A) a copy of the "Noticación de Crédito Al Consum-
idor (Préstamo)," as prescribed in Figure: 7 TAC §90.703(a)(3)(A),
selecting the appropriate late charge payment option; and
Figure: 7 TAC §90.703(a)(3)(A)
(i) Late Charge Option 1: "Late Charge: If I don’t
pay an entire payment within 10 days after it is due, you can charge me
a late charge. The late charge will be 5% of the scheduled payment."
(ii) Late Charge Option 1 Spanish Translation:
"Cargos por Retrasos: Si no doy un pago completo dentro de 10 días
después de vencerse, me puedes cobrar un cargo por retraso. El cargo
por retraso será el 5% de la cantidad del pago."
(iii) Late Charge Option 2: "Late Charge: For a loan
that has an amount nanced of less than $100, the late charge for a
payment that is unpaid for 10 days after it is due is 5% of the amount
of the installment. For a loan that has an amount nanced of $100 or
more, the late charge for a payment that is unpaid for 10 days after it is
due is the greater of $10 or 5% of the amount of the installment."
(iv) Late Charge Option 2 Spanish Translation:
"Cargos por Retrasos: Para un préstamo en el cual la cantidad nan-
ciada es menor de $100, el cargo por retraso en un pago que no se
liquida por 10 días después de vencerse es 5% de la cantidad del pago.
Para un préstamo en el cual la cantidad nanciada es de $100 o más,
el cargo por retraso en un pago que no se liquida por 10 días después
de vencerse es de $10 o 5% de la cantidad del pago atrasado, lo que
sea mayor."
(B) a copy of the "Conceptos Financieros," as pre-
scribed in Figure: 7 TAC §90.703(a)(3)(B);
Figure: 7 TAC §90.703(a)(3)(B)
(4) for transactions subject to Chapter 342, Subchapter G,
a copy of the "Noticación de Crédito Al Consumidor (Préstamo de
Segunda Hipoteca)" as prescribed in Figure: 7 TAC §90.703(a)(4); or
Figure: 7 TAC §90.703(a)(4)
(5) for transactions subject to Chapter 348, a copy of the
"Noticación de Crédito Al Consumidor (Contrato de Menudeo a
Plazos para Vehículo Automotor)" as prescribed in Figure: 7 TAC
§90.703(a)(5), selecting the appropriate late charge payment option.
Figure: 7 TAC §90.703(a)(5)
(b) Creditors may delete inapplicable provisions contained in
the model disclosure. Creditors may also delete any of the English
portions of Figure: 7 TAC §90.703(a)(4) or the lower portion of
the disclosure below the payment schedule box of Figure 7 TAC
§90.703(a)(3)(A).
§90.704. Items Excluded From Translation Requirement.
The summary or translation required under Texas Finance Code,
§341.502(a-1) may retain the following elements in English without
translation to Spanish:
(1) names and titles of individuals, companies and other
persons;
(2) addresses;
(3) brand names, trade names, trademarks, registered ser-
vice marks, or full or abbreviated designations of the make and model
of goods or services;
(4) alphanumeric codes, numerals, dollar amounts ex-
pressed in numerals, or dates; or
(5) words or expressions not having a generally-accepted
Spanish translation.
§90.705. Multiple-Party Transactions.
If there are multiple creditors in the transaction, only one creditor needs
to provide the information required by §90.703 of this title (relating to
Form of Disclosure). If there are multiple debtors in a transaction, the
creditor may deliver the information required by this section to any one
or more of the debtors. The information may, but need not be, signed
by the borrower or creditor.
§90.706. Legal Document.
(a) The agreement entered in the English language is the legal
document and determines the rights and obligations of the parties. The
disclosures required by federal law entered in the English language are
the legal disclosures and determine the disclosure obligations of the
creditor.
(b) The creditor may at its option add the following disclaimer:
(1) "NOTICE REGARDING THE TRANSLATION INTO
SPANISH: The English document is the legal document and reects
the parties’ rights and obligations. The translation into Spanish of the
document is provided for the convenience of the Borrower."
(2) Spanish Translation: "AVISO CON RESPECTO A LA
TRADUCCIÓN AL ESPAÑOL: El documento en inglés es el docu-
mento legal y reeja los derechos y obligaciones de las partes. La tra-
ducción al español del documento se ofrece para la conveniencia del
Prestatario."
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Of¿ce of Consumer Credit Commissioner
Effective date: August 31, 2006
Proposal publication date: May 12, 2006
For further information, please call: (512) 936-7640
PART 7. STATE SECURITIES BOARD
CHAPTER 115. SECURITIES DEALERS AND
AGENTS
7 TAC §115.1
The Texas State Securities Board adopts an amendment to
§115.1, concerning securities dealers and agents, with changes
to the proposed text as published in the March 31, 2006, issue
of the Texas Register (31 TexReg 2777). The denition of nder
has been revised to clarify that an individual registered as a
nder is not permitted to register in any other capacity; however,
a registered general dealer is allowed to engage in nder activity
without separate registration as a nder.
The amended rule denes the term "nder" and provides for a
restricted registration to act solely in that capacity. Persons reg-
istered as general dealers are permitted to engage in nder ac-
tivities under their general dealer license.
Persons operating as nders will be explicitly informed that reg-
istration is required and a streamlined registration process is pro-
vided for an individual who engages only in the limited scope of
activities of a nder.
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Persons registering as nders in Texas should be aware that
Texas registration does not relieve them from any potential re-
quirement that they register with federal securities regulators or
with securities regulators in other states if they are engaging in
activities that subject them to federal law or to the laws of other
states.
Comment letters regarding adoption of the rule amendment were
received from the law rms of Debevoise & Plimpton LLP (D&P)
and an individual (FA).
The D&P letter applauded the efforts of the State Securities
Board to address the nder issue and stated that the rule
amendment concerning nder registration represents a "limited
rst step" in that direction. D&P asked that it be made explicit
that the nder rule does not apply to, or require registration by,
a person who would not otherwise be required to register as
a broker-dealer under federal law or as a dealer under Texas
law. D&P further commented that persons would be unlikely
to register as nders in Texas until there is a comparable
mechanism in place or a helpful no-action position enunciated
at the federal level and possibly by regulators in other states as
well. D&P cited concerns about the workability of the nder rule
at the present time and suggested that adoption be deferred
pending broader multijurisdictional resolution of the issue. Staff
responded that the intent of the rule is to provide for a restricted
registration for persons who choose to conduct the very limited
activities of a nder in Texas as delineated in the rule. It is the
responsibility of individuals to determine whether their activities
subject them to other registration requirements either in Texas
or in other jurisdictions. Staff agrees that the nder rule is a rst
step and anticipates that revisions will be proposed as action
concerning nder activity is taken at the federal level or in other
states. Staff recommended that adoption of the rule not be
deferred. The Board agreed and made no changes in the rule
as adopted in response to these comments.
The FA letter asked whether a "safe harbor" from registration
should be provided, rather than a registration requirement
for nder activity. The Board disagrees. Staff recommended
registration as a more effective means of achieving compliance
by persons who perform limited dealer activity, such as intro-
ductions between issuers and investors. Registration of nders
helps to insulate issuers from possible loss of a securities
registration exemption for using unregistered agents. It protects
investors through the application review process in which the
regulatory and criminal histories of applicants are vetted. The
Board made no changes at adoption to reect this comment.
The D&P letter suggested that "accredited investor" be dened
as that term is dened in U.S. Securities and Exchange Commis-
sion (SEC) Rule 501(a). Staff noted that this was considered dur-
ing the rule drafting process and, because there is more than one
denition of "accredited investor" in the Board rules, suggested
leaving the denition open to the relevant exemption an issuer
may be relying on. The Board disagreed with the commenter and
declined to include a denition of accredited investor in the rule
as adopted. Accordingly, the denition of "accredited investor"
for purposes of the nder’s activities will be derived from the ex-
emption the issuer is relying on.
Noting that the rule requires that an introduction by a nder be
solely for the purpose of a potential investment, FA asked if dis-
cussion of ancillary matters would negate the availability of the
nder rule. Additionally, he asked whether a person registered
as a nder may be registered in another capacity, such as a
dealer in real estate securities. Staff responded that a nder
should be limited to only the activity described in the amended
rule. If an individual intends to conduct activity that entails ad-
ditional dealer services, the individual should be registered ac-
cordingly. The Board changed the denition of nder at adoption
to clarify that an individual registered as a nder may not register
in any other capacity, but that a registered general dealer may
engage in nder activity without separate registration as a nder.
FA asked if a nder is subsequently found to have violated one
or more requirements would that void the registration ab initio
so that he or she is not entitled to commissions. Staff responded
that this question can only be answered in the context of the par-
ticular violation. The question of whether a nder is entitled to
a commission will necessarily be based upon the given circum-
stances. Also, a registration is not "voided" by a rule violation,
but a violation may be grounds for disciplinary action against the
registrant and/or hinder the ability of the registrant to collect com-
missions if he or she is not duly registered as required by the
Texas Securities Act, §34. Enforcement of nder regulations will
be handled in the ordinary course of administrative procedure
and due process requirements. The Board made no changes to
the rule at adoption to address this comment.
The D&P letter asked for clarication that otherwise available
exemptions from dealer registration requirements are available
for nders. The staff conrmed that this interpretation is correct
and conforms with how the Texas Securities Act and Board rules
are routinely interpreted. The Board made no changes to the rule
text at adoption to reect this comment.
Both commenters suggested that in addition to individuals be-
ing eligible to register as nders, entities should also be able to
register as nders. Staff responded that formal entities that wish
to engage in nder activity are likely to be organized to engage
in activities beyond those described as "nder" activity. As such,
an entity should be required to register as a general dealer or in a
restricted dealer category more suited to the entity’s general plan
of business. Registration of an individual as a nder is not pro-
hibited for a person who is an employee or principal of another
business entity, so long as the other business of the individual
and entity is not within the activities of a dealer or investment ad-
viser. The Board disagreed with the commenters and retained
the requirement that a nder be restricted to an individual in the
rule as adopted. Finders are cautioned that all compensation
received for nder activity must be paid directly to the individual
nder and not any other entity, even an entity wholly owned by
the nder.
The D&P letter asked for conrmation that the registration of nd-
ers is for the purpose of getting honest intermediaries to "come
in out of the cold and register" and not intended as a tool to pur-
sue those who may have been in "technical" violation of dealer
registration requirements in the past. The Commissioner has in-
dicated that Agency resources will not be expended for look-back
purposes unless there is an indication that the individual has en-
gaged in fraudulent conduct. The Board made no changes to
the rule at adoption in response to the comment.
Statutory authority: Texas Civil Statutes, Article 581-28-1. Sec-
tion 28-1 provides the Board with the authority to adopt rules and
regulations necessary to carry out and implement the provisions
of the Texas Securities Act, including rules and regulations gov-
erning registration statements and applications; dening terms;
classifying securities, persons, and matters within its jurisdiction;
and prescribing different requirements for different classes.
Cross-reference to Statute: Texas Civil Statutes, Article 581-12.
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§115.1. General Provisions.
(a) Denitions. Words and terms used in this chapter are also
dened in §107.2 of this title (relating to Denitions). The following
words and terms, when used in this chapter, shall have the following
meanings, unless the context clearly indicates otherwise.
(1) Applicant--A person who submits an application for
registration as a dealer or an agent.
(2) Branch ofce--Any location where one or more agents
of a dealer regularly conduct the business of effecting any transactions
in, or inducing or attempting to induce the purchase or sale of, any
security, or that is held out as such.
(A) This denition excludes:
(i) any location that is established solely for cus-
tomer service and/or back ofce type functions where no sales
activities are conducted and that is not held out to the public as a
branch ofce;
(ii) any location that is the agent’s primary resi-
dence, provided that:
(I) only one agent, or multiple agents who reside
at that location and are members of the same immediate family, conduct
business at the location;
(II) the location is not held out to the public as an
ofce and the agent does not meet with customers at the location;
(III) neither customer funds nor securities are
handled at that location;
(IV) the agent is assigned to a designated branch
ofce, and such designated branch ofce is reected on all business
cards, stationery, advertisements, and other communications to the
public by such agent;
(V) the agent’s correspondence and communica-
tions with the public are subject to the dealer’s supervision;
(VI) electronic communications (e.g., e-mail) are
made through the dealer’s electronic system;
(VII) all orders are entered through the desig-
nated branch ofce or an electronic system established by the dealer
that is reviewable at the branch ofce;
(VIII) written supervisory procedures pertaining
to supervision of sales activities conducted at the residence are main-
tained by the dealer; and
(IX) a list of the residence locations are main-
tained by the dealer;
(iii) any location, other than a primary residence,
that is used for securities business for less than 30 business days in any
one calendar year, provided the dealer complies with the provisions of
clause (ii)(II)-(VIII) of this subparagraph;
(iv) any ofce of convenience, where agents occa-
sionally and exclusively by appointment meet with customers, which
is not held out to the public as an ofce;
(v) any location that is used primarily to engage in
non-securities activities and from which the agent(s) effects no more
than 25 securities transactions in any one calendar year; provided that
any advertisement or sales literature identifying such location also sets
forth the address and telephone number of the location from which the
agent(s) conducting business at the non-branch locations are directly
supervised;
(vi) the oor of a registered national securities ex-
change where a dealer conducts a direct access business with public
customers; and
(vii) a temporary location established in response to
the implementation of a business continuity plan.
(B) Notwithstanding the exclusions in subparagraph
(A) of this paragraph, any location that is responsible for supervising
the activities of persons associated with the dealer at one or more
non-branch locations of the dealer is considered to be a branch ofce.
(C) The term "business day" shall not include any par-
tial business day provided that the agent spends at least four hours on
such business day at his or her designated branch ofce during the hours
that such ofce is normally open for business.
(3) Supervisor--The person named by a dealer to supervise
the activities of a branch ofce and registered as an agent with the Se-
curities Commissioner.
(4) Control--The possession, direct or indirect, of the
power to direct or cause the direction of the management and policies
of a person or company, whether through the ownership of voting
securities, by contract, or otherwise.
(5) In this state--As used in the Texas Securities Act, §12,
has the same meaning as the term "within this state" as dened in
§107.2 of this title (relating to Denitions) and paragraph (8) of this
subsection.
(6) NASDR--The National Association of Securities Deal-
ers Regulation, Inc.
(7) Ofcer--A president, vice president, secretary, trea-
surer, or principal nancial ofcer, comptroller, or principal accounting
ofcer, or any other person occupying a similar status or performing
similar functions with respect to any organization or entity, whether
incorporated or unincorporated.
(8) Within this state--
(A) A person is a "dealer" who engages "within this
state" in one or more of the activities set out in the Texas Securities Act,
§4.C, if either the person or the person’s agent is present in this state or
the offeree/purchaser or the offeree/purchaser’s agent is present in this
state at the time of the particular activity. A person can be a dealer in
more than one state at the same time.
(B) Likewise, a person is an "agent" who engages
"within this state" in one or more of the activities set out in the Texas
Securities Act, §4.D, whether by direct act or through subagents except
as otherwise provided, if either the person or the person’s agent is
present in this state or the offeree/purchaser or the offeree/purchaser’s
agent is present in this state at the time of the particular activity. A
person can be an agent in more than one state at the same time.
(C) Offers and sales can be made by personal contact,
mail, telegram, telephone, wireless, electronic communication, or any
other form of oral or written communication.
(9) Finder--An individual who receives compensation for
introducing an accredited investor to an issuer or an issuer to an ac-
credited investor solely for the purpose of a potential investment in the
securities of the issuer, but does not participate in negotiating any of
the terms of an investment and does not give advice to any such parties
regarding the advantages or disadvantages of entering into an invest-
ment, and conducts this activity in accordance with §115.11 of this title
(relating to Activities of a Finder). Note that an individual registered
as a nder is not permitted to register in any other capacity; however, a
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registered general dealer is allowed to engage in nder activity without
separate registration as a nder.
(b) Registration requirements of dealers, issuers, agents, and
branch ofces.
(1) Requirements of registration.
(A) No dealer, issuer, or agent of a dealer or issuer shall
sell or offer for sale any securities within this state without rst being
registered as a dealer or agent, or exempt from registration.
(B) Each branch ofce in Texas must be registered. A
registered ofcer, partner, or agent must be named as supervisor.
(2) Persons not required to register as an agent.
(A) Registration as an agent is not required for a person,
associated with a dealer registered in Texas, who effects a transaction
pursuant to the Securities Exchange Act of 1934, §15(h)(3), provided
such person is:
(i) not ineligible to register with this state for any
reason other than such a transaction; and
(ii) registered with a registered securities associa-
tion and at least one other state.
(B) For purposes of this paragraph, a person is "ineligi-
ble to register with this state," if the person:
(i) has been convicted of a securities-related felony;
or
(ii) has been convicted of a theft-related felony.
(C) For purposes of this paragraph, a "registered secu-
rities association" is one currently recognized as such by the SEC pur-
suant to the Securities Exchange Act of 1934, §15A.
(D) Persons not required to register with the Securities
Commissioner pursuant to subparagraph (A) of this paragraph, are re-
minded that the Texas Securities Act prohibits fraud or fraudulent prac-
tices in dealing in any manner in any securities whether or not the per-
son engaging in fraud or fraudulent practices is required to be regis-
tered. The Agency has jurisdiction to investigate and bring enforce-
ment actions to the full extent authorized in the Texas Securities Act
with respect to fraud or deceit, or unlawful conduct by a dealer or agent
in connection with transactions involving securities in Texas.
(c) Types of registrations.
(1) General registration. A general registration is a regis-
tration to deal in all categories of securities, without limitation.
(2) Restricted registration. The restricted registrations are
as follows:
(A) registration to deal exclusively in the sale of inter-
ests (other than interests in limited partnerships) in oil, gas, and mining
leases, fees, or titles or contracts relating thereto;
(B) registration to deal exclusively in municipal securi-
ties;
(C) registration to deal exclusively in real estate syndi-
cation interests and/or condominium securities, including interests in
real estate limited partnerships;
(D) registration to deal exclusively in sales of securities
to the dealer’s own employees;
(E) registration to deal exclusively in securities issued
by open-end investment companies registered under the Texas Securi-
ties Act and the Investment Company Act of 1940;
(F) registration for an issuer to deal exclusively in its
own securities;
(G) registration to deal exclusively in options on for-
eign currencies;
(H) registration to deal exclusively in sales of securities
in direct participation programs;
(I) registration to deal exclusively in government secu-
rities;
(J) registration to accept orders unsolicited by such per-
son from existing customers of the dealer;
(K) registration to deal exclusively in corporate securi-
ties;
(L) registration to deal in all general securities except
municipal securities;
(M) registration to act exclusively as a nder; and
(N) registration with other restrictions which the Secu-
rities Commissioner may impose based upon the facts.
(3) In restricted registrations, the evidence of registration
shall indicate that the holder thereof is entitled to act as a dealer only
in the specied issue or category of securities.
(d) Prohibition on fraud and availability of an exemption from
registration. The Texas Securities Act prohibits fraud or fraudulent
practices in dealing in any manner in any securities whether or not
the person engaging in fraud or fraudulent practices is required to be
registered. The Agency has jurisdiction to investigate and bring en-
forcement actions to the full extent authorized in the Texas Securities
Act with respect to fraud or deceit, or unlawful conduct by a dealer
or agent in connection with transactions involving securities in Texas.
However, the registration requirements detailed in this chapter do not
apply to dealers and agents that are exempt from registration as such
pursuant to the Texas Securities Act, §5, or by Board rule pursuant to
the Texas Securities Act, §5.T or §12.C, contained in Chapter 109 or
139 of this title.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: September 1, 2006
Proposal publication date: March 31, 2006
For further information, please call: (512) 305-8303
7 TAC §115.3
The Texas State Securities Board adopts an amendment to
§115.3, concerning securities dealer and agent examinations,
without changes to the proposed text as published in the March
31, 2006, issue of the Texas Register (31 TexReg 2777).
The amendment provides a full waiver from the examination re-
quirements for an individual applying for a restricted registration
as a nder.
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The registration process is streamlined for persons seeking a
restricted registration as a nder since activities permitted under
that restricted registration are very limited in scope.
No comments were received regarding adoption of the amend-
ment.
Statutory authority: Texas Civil Statutes, Articles 581-28-1 and
581-13.D. Section 28-1 provides the Board with the authority to
adopt rules and regulations necessary to carry out and imple-
ment the provisions of the Texas Securities Act, including rules
and regulations governing registration statements and applica-
tions; dening terms; classifying securities, persons, and matters
within its jurisdiction; and prescribing different requirements for
different classes. Section 13.D provides the Board with authority
to waive examination requirements for any applicant or class of
applicants.
Cross-reference to Statute: Texas Civil Statutes, Article 581-13.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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7 TAC §115.11
The Texas State Securities Board adopts §115.11, concerning
activities of a nder, with changes to the proposed text as pub-
lished in the March 31, 2006, issue of the Texas Register (31
TexReg 2778). Changes were made to several provisions at
adoption. Language regarding activities of a nder was revised
to clarify that a nder is prohibited from conducting due diligence
on behalf of a potential issuer or potential investor. Provisions
regarding recordkeeping were revised to clarify that compliance
with §115.5, though not required, will satisfy the nder record-
keeping requirements. The requirement that a nder maintain a
copy of Form BD for ve years was relocated and changed to
specify that a nder shall maintain a copy of Form BD for ve
years from the date of termination of the nder’s registration.
Text was added to paragraph (d)(3) to clarify that records are only
required to be maintained relative to transactions that are com-
pleted or where the nder is compensated. The requirement that
records be "arranged and indexed" to enable immediate location
of a particular document was changed to require that records be
"maintained" to enable location of a particular document. Para-
graph (d)(5) was added to allow for the archival of records that
are more than two years old. Language regarding the Agency’s
review of any commingled records was changed to require that a
nder not commingle records that are required to be maintained
with other records of the nder. The provision regarding supervi-
sory requirements was changed to clarify that, because a nder
is an individual who will not have agent(s), a nder is not required
to maintain a supervisory system as provided in §115.10.
The new rule sets out the activities an individual registering as
a nder is prohibited from engaging in, delineates required and
permitted disclosures to be made by a nder, species required
recordkeeping, and excludes a nder from the supervisory re-
quirements of §115.10.
The permitted activities and obligations of a nder as a restricted
dealer are specied.
Persons registering as nders in Texas should be aware that
Texas registration does not relieve them from any potential re-
quirement that they register with federal securities regulators or
with securities regulators in other states if they are engaging in
activities that subject them to federal law or to the laws of other
states.
The Board received three comment letters on the proposal
from the law rms of Whitaker, Chalk, Swindle & Sawyer, L.L.P.
(WCS&S); Debevoise & Plimpton LLP (D&P); and an individual
(FA).
The D&P letter suggested that "accredited investor" be dened
as that term is dened in U.S. Securities and Exchange Commis-
sion (SEC) Rule 501(a). Staff noted that this was considered dur-
ing the rule drafting process and, because there is more than one
denition of "accredited investor" in the Board rules, suggested
leaving the denition open to the relevant exemption an issuer
may be relying on. The Board disagreed with the commenter and
declined to include a denition of accredited investor in the rule
as adopted. Accordingly, the denition of "accredited investor"
for purposes of the nder’s activities will be derived from the ex-
emption the issuer is relying on.
FA asked whether a nder will be allowed to contact an agent of
an issuer and still qualify as a nder. Staff noted that since an
issuer is an entity, it must act through agents. Therefore, contact
with an ofcer, director or employee of the issuer is allowed. The
Board made no changes to the rule at adoption relative to this
comment.
D&P asked whether a nder would be allowed to arrange or par-
ticipate in the arranging of nancing for an investor. Staff noted
that such activity is prohibited by paragraph (a)(2) because it
would imply an "advantage" of entering into an investment. The
same commenter asked whether providing advice to an issuer as
to structuring a transaction subjects that person to another regis-
tration requirement. Staff responded that such activity would re-
quire additional registration although this activity is among those
being considered as a possible next step in creating a new cat-
egory for restricted dealer registration.
D&P suggested that the rule be claried to allow a nder to per-
form due diligence activity for his or her own comfort. Staff and
Board agree and the rule was revised at adoption to prohibit a
nder from performing due diligence on behalf of a potential is-
suer or potential investor. There is no prohibition on a nder from
conducting due diligence activity for his or her own comfort.
Both the D&P and FA letters questioned the prohibition on adver-
tising. D&P further suggested that the prohibition on advertising
may conict with SEC no-action letters that permit not-for-prot
entities to distribute circulars describing various investments to
prospective investors. Staff noted that advertising to seek poten-
tial investors or issuers is an activity more typically performed by
a general securities dealer for which appropriate registration is
required. In addition, the restriction on advertising is a mech-
anism to ensure that a nder performs an introduction between
parties with whom he or she has an existing business or social re-
lationship. Staff recognizes the possibility of a conict with SEC
no-action letters and anticipates that there will be a need to ne
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tune the nder registration rules as the SEC and others engage
in further development of regulations regarding these activities
on a national level. The Board made no changes to the rule at
adoption to address these comments.
FA asked if a nder is prohibited from disclosing material infor-
mation he or she may have access to. Staff responded that the
prohibition on providing more than introductory or tombstone in-
formation about the issuer and/or the securities is intended to
protect the nder from potential liability that may come about due
to the inadequacy/inaccuracy of additional information the nder
may know about the investment. The Board made no changes
to the rule at adoption to address this comment.
FA asked if a nder is subsequently found to have violated one
or more requirements would that void the registration ab initio
so that he or she is not entitled to commissions. Staff responded
that this question can only be answered in the context of the par-
ticular violation. The question of whether a nder is entitled to
a commission will necessarily be based upon the given circum-
stances. Also, a registration is not "voided" by a rule violation,
but a violation may be grounds for disciplinary action against the
registrant and/or hinder the ability of the registrant to collect com-
missions if he or she is not duly registered as required by the
Texas Securities Act, §34. Enforcement of nder regulations will
be handled in the ordinary course of administrative procedures
and due process requirements. The Board made no changes to
the rule at adoption in response to this comment.
WCS&S suggested that the rule should not require the nder to
disclose the specic compensation received when the issuer dis-
closes the commissions paid in the offering. Staff and the Board
agreed and the rule as adopted requires only that the nder dis-
close that "compensation will be paid." The disclosure of specic
commission amounts is not required.
WCS&S asked that a standard legend be provided in the rule
to give specic guidance as to disclosure of potential conicts
of interest. The use of language found in certain SEC releases
was suggested. The staff disagreed and noted that the language
in subsection (c) can be readily adapted to provide conict dis-
closure based on other business activities of a nder that may
present potential conicts of interest in the introduction of an is-
suer to an investor. The Board made no changes to the rule at
adoption in response to this comment.
D&P stated that limiting descriptions of issuers to 25 words is
too restricted and suggested that a 100-word limitation would be
more appropriate. Staff disagreed, noting that during the period
that a 25-word limitation has been in place in connection with
the accredited investor exemptions, no complaints have been
received regarding the limitation. The Board disagreed with the
commenter and made no change to the rule at adoption in re-
sponse to this comment.
Two commenters raised concerns regarding the recordkeeping
requirements. WCS&S noted that the rule as proposed is not in
harmony with the SEC recordkeeping requirements for dealers
accepted by the Board as sufcient in §115.5(a) and does not
provide for the archival of older records. D&P commented that
the rule may conict with federal law with respect to Texas nd-
ers who also must register federally, because the Securities Ex-
change Act of 1934, as amended, prohibits a state from requiring
recordkeeping or operational reporting requirements that differ
from, or are in addition to, comparable requirements for brokers
and dealers subject to the federal Act. Staff noted it is anticipated
that most individuals who register as a nder will typically not be
securities industry professionals; they will look to the Board for a
simplied description of the basic records required to document
their limited nder activities. However, for nders with familiarity
with the more intricate recordkeeping standards of general deal-
ers, or otherwise subject to requirements of federal law, the ad-
dition of references to more comprehensive standards could be
added. The Board agreed in part and added language to para-
graph (d)(1) at adoption to provide that compliance with §115.5 of
this title and, thus, with federal recordkeeping requirements, will
satisfy the requirements of this new rule. Similarly, paragraph
(d)(5) was added at adoption to allow a nder to archive records
more than two years old.
A D&P comment assumed that a nder would not be required to
submit periodic audited or unaudited nancial statements, or to
comply with minimum capital or insurance requirements. Staff
agreed with this assumption. D&P further sought conrmation
that the records required to be maintained are only those speci-
ed in §115.11(d). Staff responded that only those records delin-
eated in the rule are required to be maintained. The Board made
no change in the rule at adoption in response to this comment.
The WCS&S and FA comments stated that the time-retention
and recordkeeping requirements seem burdensome regarding
arrangement, indexing and commingling with other, possi-
bly condential or privileged, records. Staff noted that the
requirements work as guidelines for nders and are only as
burdensome as a nder elects to structure its business. For a
nder who limits its activity to introductions only, as most are
anticipated to do, the recordkeeping will be minimal. All regis-
tered persons are subject to inspection of commingled records.
When a registered person fails to segregate their nder records
from other business records, the inspectors from the Agency
should not be denied access to required records until such
time as the nder can separate them from the other records.
The Board agreed in part and revised the rule at adoption to
prohibit commingling of records and to require that records
be maintained, rather than arranged and indexed, to facilitate
location of a particular document. Finders are cautioned to keep
records of their nder activities separate and apart from other
business or personal records they wish to keep condential.
Statutory authority: Texas Civil Statutes, Article 581-28-1. Sec-
tion 28-1 provides the Board with the authority to adopt rules and
regulations necessary to carry out and implement the provisions
of the Texas Securities Act, including rules and regulations gov-
erning registration statements and applications; dening terms;
classifying securities, persons, and matters within its jurisdiction;
and prescribing different requirements for different classes.
Cross-reference to Statute: Texas Civil Statutes, Article 581-12.
§115.11. Activities of a Finder.
(a) Prohibited activities. A nder shall not:
(1) participate in negotiating any of the terms of an invest-
ment;
(2) give advice to an accredited investor or an issuer re-
garding the advantages or disadvantages of entering into an investment;
(3) conduct due diligence on behalf of a potential issuer or
potential investor, provide valuation, or provide other analysis to an
accredited investor or an issuer regarding an investment;
(4) advertise to seek accredited investors or issuers;
(5) have custody of an accredited investor’s funds or secu-
rities;
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(6) serve as an escrow agent for the parties; or
(7) disclose information to an accredited investor or to an
issuer other than the information described in subsections (b) and (c)
of this section.
(b) Required disclosures.
(1) A nder must disclose the following to each accredited
investor:
(A) that compensation will be paid to the nder;
(B) that the nder can neither recommend nor advise
the accredited investor with respect to the offering; and
(C) any potential conict of interest in connection with
the nder’s activities.
(2) The disclosures required by paragraph (1) of this sub-
section must be provided in writing.
(c) Permitted disclosures.
(1) A nder may provide to an accredited investor some or
all of the following information:
(A) the name, address, and telephone number of the is-
suer of the securities;
(B) the name, a brief description, and price (if known)
of any security to be issued;
(C) a brief description of the business of the issuer in 25
words or less;
(D) the type, number, and aggregate amount of securi-
ties being offered; and/or
(E) the name, address, and telephone number of the per-
son to contact for additional information.
(2) A nder may provide to an issuer contact information
regarding an accredited investor.
(d) Recordkeeping.
(1) A nder is not required to maintain the records listed
in §115.5 of this title (relating to Minimum Records); however, com-
pliance with the recordkeeping requirements of §115.5 of this title will
satisfy the requirements of this subsection.
(2) A nder shall maintain and preserve a copy of Form BD
used to register the nder for a period of ve (5) years from the date of
the termination of the nder’s registration.
(3) A nder shall maintain and preserve for a period of ve
(5) years the following records related to transactions that are com-
pleted and to transactions where the nder receives compensation:
(A) records of compensation received for acting as a
nder, including the name of the payor, the date of payment, name of
the issuer, and name of the accredited investor;
(B) copies of information provided by the nder to
prospective accredited investors;
(C) any agreements and/or contracts between the nder
and the accredited investor;
(D) any agreements and/or contracts between the nder
and the issuer;
(E) any lists of contacts/prospective accredited in-
vestors and/or issuers; and
(F) any correspondence with accredited investors
and/or issuers.
(4) The records required to be maintained and preserved
pursuant to this subsection must be maintained in a manner that will
permit the immediate location of any particular document.
(5) The records required to be maintained and preserved
pursuant to this subsection may be archived if they are more than two
years old.
(6) A nder shall not commingle records to be maintained
and preserved pursuant to this subsection with other records.
(7) A nder shall, upon written request of the Securities
Commissioner, furnish to the Securities Commissioner any records re-
quired to be maintained and preserved under this subsection.
(e) Supervisory requirements. Because a nder is an individ-
ual who will not have agents, a nder is not required to maintain a
supervisory system as provided in §115.10 of this title (relating to Su-
pervisory Requirements).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: September 1, 2006
Proposal publication date: March 31, 2006
For further information, please call: (512) 305-8303
TITLE 16. ECONOMIC REGULATION
PART 1. RAILROAD COMMISSION OF
TEXAS
CHAPTER 8. PIPELINE SAFETY
REGULATIONS
SUBCHAPTER B. REQUIREMENTS FOR ALL
PIPELINES
16 TAC §8.101
The Railroad Commission of Texas adopts amendments to
§8.101, relating to Pipeline Integrity Assessment and Manage-
ment Plans for Natural Gas and Hazardous Liquids Pipelines,
without changes to the version published in the June 2, 2006,
issue of the Texas Register (31 TexReg 4554). The amend-
ments allow for staff approval of direct assessment and other
technology methods for use in integrity assessments of natural
gas and hazardous liquids pipelines. This change assigns
the Safety Division director as the Commission’s designee for
approval of direct assessment and other integrity assessment
technology methods not listed in the rule, and will allow the staff
to work more closely with the federal Ofce of Pipeline Safety
as new technologies become available for integrity assessment.
The Commission received no comments on the proposed
amendments.
ADOPTED RULES August 25, 2006 31 TexReg 6715
The Commission adopts the amendments pursuant to Texas
Natural Resources Code, §§117.001-117.101, which authorize
the Commission to adopt safety standards and practices ap-
plicable to the transportation of hazardous liquids and carbon
dioxide and associated pipeline facilities within Texas to the
maximum degrees permissible under, and to take any other
requisite action in accordance with, 49 United States Code
Annotated, §60101, et seq.; Texas Natural Resources Code,
§§118.001-118.005, which authorize the Commission by rule to
require an operator to le for Commission approval a plan for
assessment or testing of a pipeline if the Commission makes
certain ndings; and Texas Utilities Code, §§121.201-121.210,
which authorize the Commission to adopt safety standards and
practices applicable to the transportation of gas and to asso-
ciated pipeline facilities within Texas to the maximum degree
permissible under, and to take any other requisite action in
accordance with, 49 United States Code Annotated, §60101, et
seq.
Statutory authority: Texas Natural Resources Code, §§117.001
- 117.101 and 118.001 - 118.005; and Texas Utilities Code,
§§121.201 - 121.210.
Cross-reference to statute: Texas Natural Resources Code,
Chapters 117 and 118; and Texas Utilities Code, Chapter 121.
Issued in Austin, Texas on August 8, 2006.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Railroad Commission of Texas
Effective date: August 28, 2006
Proposal publication date: June 2, 2006
For further information, please call: (512) 475-1295
PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION




The Texas Commission of Licensing and Regulation ("Commis-
sion") adopts an amendment to an existing rule at 16 Texas Ad-
ministrative Code, Chapter 60, Subchapter B, §60.63, regarding
the responsibilities of the Department and Executive Director by
adding a new subsection concerning the security of licensing ex-
aminations as published in the June 30, 2006, issue of the Texas
Register (31 TexReg 5240), without changes from the rule as
proposed and will not be republished.
The amendment is necessary to ensure that the security of ex-
aminations is not compromised and to discourage cheating. The
amended rule is part of Chapter 60 of the Department’s rules,
which contains general provisions applicable to the Department,
and will apply to all Department programs that include a licens-
ing examination.
The amendment states that the contents of a licensing examina-
tion are condential. The rule prohibits certain conduct related to
licensing examinations and provides that engaging in such con-
duct is grounds for denial of a license, an administrative penalty,
and/or an administrative sanction. The prohibited conduct is as
follows: obtaining or attempting to obtain from any source exam-
ination questions or answers for use by an applicant, prospec-
tive applicant, or any other person, including a person associ-
ated with a school or examination preparation course; providing
or attempting to provide examination questions or answers to an
applicant, prospective applicant, or any other person, including
a person associated with a school or examination preparation
course; presenting a falsied or fraudulent document to gain en-
try to an examination; presenting a falsied or fraudulent doc-
ument concerning an individual’s results from an examination;
an applicant or prospective applicant knowingly allowing another
person to take an examination for the applicant or prospective
applicant; while taking an examination, using study notes, ques-
tions, or answers obtained from another person or from previous
examination attempts; while taking an examination, communi-
cating with an unauthorized person about the examination; or
for open book examinations, bringing unapproved materials into
the examination, including hand-written notes in approved refer-
ence materials.
The proposed rule was published in the June 30, 2006, issue
of the Texas Register and distributed to persons internal and
external to the agency. The public comment period closed on
July 31, 2006. No public comments were received regarding the
proposed rule.
The amendment is adopted under Texas Occupations Code,
Chapter 51, in particular §51.203, which directs the Com-
mission to adopt rules as necessary to implement each law
establishing a program regulated by the Department. The
amendment is necessary for the administration of examinations
that are required by the laws establishing various Department
programs. The statutory provisions affected by the adoption are
those set forth in Texas Occupations Code, Chapter 51. Other
statutes also are affected because the amendment applies to
examinations administered pursuant to these statutes: Texas
Occupations Code, Chapters 1152 (property tax consultants),
1302 (air conditioning and refrigeration contractors), 1305
(electricians), 1601 (barbers), 1602 (cosmetologists), 1603
(barbers and cosmetologists), 1802 (auctioneers), 1901 (water
well drillers), 1902 (pump installers); Texas Government Code,
Chapters 57 (court interpreters) and 469 (registered accessi-
bility specialists); and Texas Health and Safety Code, Chapter
755 (boiler inspectors). No other statutes, articles, or codes
currently are affected by the adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 10, 2006.
TRD-200604189
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William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: September 1, 2006
Proposal publication date: June 30, 2006
For further information, please call: (512) 463-7348
16 TAC §60.64
The Texas Commission of Licensing and Regulation ("Commis-
sion") adopts an amendment to an existing rule at 16 Texas Ad-
ministrative Code, Chapter 60, Subchapter B, §60.64, regarding
the duration of advisory committees/boards/councils governed
by the Texas Commission of Licensing and Regulation as pub-
lished in the June 23, 2006, issue of the Texas Register (31
TexReg 4997), without changes from the rule as proposed and
will not be republished.
The amendment is necessary in order to comply with Texas Gov-
ernment Code, §2110.008 which authorizes a state agency that
has established an advisory committee to designate the date on
which the committee will automatically be abolished. The desig-
nation must be by rule. The committee may continue in existence
after that date only if the agency amends the rule to provide for
a different abolishment date. Currently, the date set for expira-
tion of the advisory bodies is September 1, 2006; however, the
adoption moves the expiration date to September 1, 2010.
Additionally, the amended rule also eliminates references to an
abolished board (Service Contract Providers Advisory Board)
and adds references to advisory boards that have been recently
created (Advisory Board on Barbering, Advisory Board on Cos-
metology, Electrical Safety and Licensing Advisory Board, Med-
ical Advisory Board, and Vehicle Protection Warrantor Advisory
Board). The Commission relies on these advisory bodies to pro-
vide technical knowledge of their respective programs and in-
dustries, and receives expert advice from them on matters crit-
ical to the Commission’s protection of public safety, health, and
welfare.
The proposed rule was published in the June 23, 2006, issue
of the Texas Register and distributed to persons internal and
external to the agency. The public comment period closed on
July 24, 2006. No public comments were received regarding the
proposed rule.
The amendment is adopted under Texas Occupations Code,
Chapter 51, §51.203, which authorizes the Commission to adopt
rules as necessary to implement this chapter and any other law
establishing a program regulated by the Department, and Texas
Government Code, Chapter 2110, §2110.008 which authorizes
state agency’s to continue the existence of an advisory commit-
tee beyond the four-year period following the date of creation of
the committee.
The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 51. Other statutes
also affected by the adoption because the amendment applies
to examinations administered pursuant to these statutes: Texas
Occupations Code, Chapters 1152 (property tax consultants),
1302 (air conditioning and refrigeration contractors), 1305
(electricians), 1601 (barbers), 1602 (cosmetologists), 1603
(barbers and cosmetologists), 1802 (auctioneers), 1901 (water
well drillers), 1902 (pump installers); Texas Government Code,
Chapters 57 (court interpreters) and 469 (registered accessi-
bility specialists); and Texas Health and Safety Code, Chapter
755 (boiler inspectors). No other statutes, articles, or codes are
affected by the adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 10, 2006.
TRD-200604190
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: September 1, 2006
Proposal publication date: June 23, 2006
For further information, please call: (512) 463-7348
CHAPTER 65. BOILERS
16 TAC §§65.10, 65.70, 65.100
The Texas Commission of Licensing and Regulation ("Commis-
sion") adopts amendments to existing rules at 16 Texas Admin-
istrative Code, Chapter 65, §§65.10, 65.70, and 65.100 regard-
ing denitions, responsibilities, and technical requirements in
the boiler program as published in the May 19, 2006, issue of
the Texas Register (31 TexReg 4136), without changes from the
rules as proposed and will not be republished.
The amendments make technical changes and clarications to
the boiler rules. In §65.10(39) the denition of "preliminary order"
is amended to clarify that a repair requirement form signed by
the Department’s chief boiler inspector or a deputy inspector is
considered a preliminary order. A repair requirement form is the
Department form that is used to notify boiler owners and opera-
tors of needed repairs or alterations. The purpose of the amend-
ment is to make clear that a repair requirement form signed by
a Department inspector constitutes a preliminary order that is
required to be issued to the boiler owner or operator by Texas
Health and Safety Code, §755.041(a). This amendment brings
the rule language more in line with Department procedure.
The amendments to §65.70(f)(2) remove references to "side"
clearances. This change claries that all minimum manufac-
turer’s recommended clearances for boilers must be maintained,
including top and bottom clearances.
The amendments to §65.70(h)(3)(A) and (B) bring the rules more
in line with requirements of the National Board Inspection Code
(NBIC), which is a national boiler inspection code published by
the National Board of Boiler and Pressure Vessel Inspectors.
Currently, the Department is requiring ultrasonic thickness mea-
surements at each inspection of a nonstandard boiler, under the
authority of §65.70(h)(3)(B). However, the Department believes
that requiring such an examination only for the rst inspection of
a nonstandard boiler and at ve-year intervals thereafter is suf-
cient to protect the public safety.
Amendments to §65.100(k)(2)(G)(ii) change the specications
for hydrostatic test pressure for hot water heating boilers.
Amendments to §65.100(k)(4)(D) add specications for pres-
sure gages for certain potable water heaters. These changes
make the rules more consistent with requirements of the Amer-
ican Society of Mechanical Engineers (ASME) Code, which
contains national standards for boilers.
ADOPTED RULES August 25, 2006 31 TexReg 6717
The proposed rules were published in the May 19, 2006, issue
of the Texas Register and distributed to persons internal and
external to the agency. The public comment period closed on
June 20, 2006. No public comments were received in response
to the proposal. The Board of Boiler Rules met on March 29,
2006 and recommended adoption of these rule changes.
The amendments are adopted under Texas Health and Safety
Code, Chapter 755 and Texas Occupations Code, Chapter 51.
In particular, Texas Health and Safety Code, §755.032(a) autho-
rizes the Commission to adopt rules, in accordance with stan-
dard boiler usage, for the construction, inspection, installation,
use, maintenance, repair, alteration, and operation of boilers.
Texas Occupations Code, §51.203 directs the Commission to
adopt rules as necessary to implement each law establishing a
program regulated by the Department.
The statutory provisions affected by the adoption are those set
forth in Texas Health and Safety Code, Chapter 755 and Texas
Occupations Code, Chapter 51. No other statutes, articles, or
codes are affected by the adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 10, 2006.
TRD-200604191
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: September 1, 2006
Proposal publication date: May 19, 2006
For further information, please call: (512) 463-7348
CHAPTER 71. WARRANTORS OF VEHICLE
PROTECTION PRODUCTS
The Texas Commission of Licensing and Regulation ("Commis-
sion") adopts amendments to existing rules at 16 Texas Admin-
istrative Code, §§71.10, 71.22, 71.70, 71.80, and 71.90, a new
rule at 16 TAC §71.20, and the repeal of rules at 16 TAC §71.21
and §71.25, regarding the regulation of warrantors of vehicle
protection products as published in the May 26, 2006, issue of
the Texas Register (31 TexReg 4307). Sections 71.10, 71.22,
71.80, new rule §71.20, and the repeal of §71.21 and §71.25
are adopted without changes from the rules as purposed and
will not be republished. Section 71.70 and §71.90 are adopted
with changes from the rules as proposed.
The amendments, new rule, and repeal result from the Depart-
ment’s review of the administrative rules at 16 TAC, Chapter
71. Pursuant to Texas Government Code, §2001.039, the De-
partment reviewed the rules to determine if the rules should be
repealed, readopted, or readopted with changes. The Depart-
ment’s review determined that the reasons for initially adopting
the rules continue to exist but that changes to the rules should be
proposed through the rulemaking process to clarify statutory and
rule requirements and to bring the rules more in line with current
law and Department procedure. On February 2, 2006, the Com-
mission adopted the rule review, readopting the rules in Chapter
71 without changes, but with the intent that rule changes would
be proposed based on the Department’s review. The adoption
updates rule provisions in light of statutory requirements, makes
technical changes and clarications to the rules, and reorganizes
provisions for greater clarity and readability.
The notice of the proposed amendments, new and repealed
rules was published in the May 26, 2006, issue of the Texas
Register and distributed to persons internal and external to the
agency. The public comment period closed on June 26, 2006,
and the Department received one public comment, which is
discussed below. The rules are adopted with certain changes
from the rules as proposed.
In §71.10, the term "nonpublic information" is expanded to "non-
public personal information" because the latter is the term that is
used in Texas Occupations Code, Chapter 2306. The denition
of the term is reorganized to be more readable, and some minor
clarifying language is added. Additionally, to enhance the pro-
tection of consumer privacy, social security numbers are added
to the list of items that are considered nonpublic personal in-
formation. Texas Occupations Code, §2306.204(f) states, "The
commission shall adopt rules governing how a warrantor shall
protect nonpublic personal information provided by a consumer
to the warrantor." Pursuant to that statutory provision, the Com-
mission has adopted rules that generally prohibit warrantors from
disclosing nonpublic personal information. Because of the con-
dential nature of an individual’s social security number, the De-
partment believes it necessary to add the protection of this type
of information to the rules.
New §71.20 incorporates registration and renewal requirements
from §71.21 and §71.25, which are proposed for repeal. The
wording of subsection (a) is expanded to make clear that a war-
rantor must hold a current registration. This added language
makes subsection (c) of §71.25, which prohibits a person with
an expired registration from performing work requiring registra-
tion, unnecessary.
Section 71.22(a) is amended to require that a reimbursement in-
surance policy used as nancial security by a warrantor include
the "Vehicle Protection Product Warrantor Texas Endorsement"
prescribed by the executive director or equivalent language. The
endorsement includes provisions that, under Texas Occupations
Code, Chapter 2306, must be stated in the policy. The rule is
necessary to ensure that the policy includes the statutorily-re-
quired language. The added language of subsection (b) speci-
es that a resolution of a parent corporation’s board of directors
constitutes sufcient written proof that the parent corporation has
agreed to guarantee the liabilities and obligations of an applicant
or registrant.
A new subsection (g) is added to §71.70 to clarify that a reg-
istrant must maintain nancial security. This provision makes
clear that the registrant not only must establish nancial secu-
rity at the time of registration but must maintain nancial secu-
rity throughout its registration. Several technical corrections are
also made to the section. The Department received an oral com-
ment from the National Vehicle Protection Association indicating
that §71.70 should make clear that warrantors are not prohibited
from disclosing nonpublic personal information in response to a
subpoena or court order. The Department agrees with the com-
ment. In response to this comment, language is added to §71.70
at subsections (e) and (f) to clarify that disclosures required by
law or to comply with a subpoena or court order do not violate
the rule. Also based on the comment, language is added to clar-
ify that disclosures to the Department do not violate the rule.
In §71.80 the fee structure for registrants is reorganized by sep-
arating the initial registration fee, which is set at the lowest fee
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level of $500, from the renewal fees, which are based on the
number of warranties under which the warrantor became obli-
gated during the preceding twelve months. The fee for a dupli-
cate or amended registration certicate is lowered to $25, which
is consistent with the amount the Department charges for that
service in other programs. The amount should be sufcient to
cover the Department’s costs in providing the service.
Technical corrections are made to §71.90. Additionally, the rule
is adopted with a change from the rule as proposed. The refer-
ence to Title 16, Texas Administrative Code, Chapter 60, which
contains general provisions for sanctions and penalties, is a rel-
evant legal citation and therefore is not deleted. Only the redun-
dant words "of this title" are deleted.
16 TAC §§71.10, 71.20, 71.22, 71.70, 71.80, 71.90
The amendments and new rules are adopted under Texas Oc-
cupations Code, Chapters 51 and 2306, which authorize the De-
partment to adopt rules as necessary to implement these chap-
ters.
The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapters 51 and 2306. No
other statutes, articles, or codes are affected by the adoption.
§71.70. Responsibilities of Registrant.
(a) A registrant must provide the following written notica-
tion to all consumers of its vehicle protection product and warranties:
"Regulated by the Texas Department of Licensing and Regulation, P.
O. Box 12157, Austin, Texas 78711, 800-803-9202, 512-463-6599."
The notication shall be provided on all warranty contracts.
(b) A registrant shall notify the department in writing within
thirty (30) days of any change in the information set forth in the regis-
trant’s application.
(c) A registrant shall allow the department to audit, examine,
and copy any and all records maintained by the registrant pursuant to
Texas Occupations Code, Chapter 2306 or relating to vehicle protection
products sold or offered for sale in this state.
(d) A registrant shall provide a copy of the vehicle protection
product warranty to the consumer within 10 days from the date of pur-
chase.
(e) A registrant shall not disclose nonpublic personal informa-
tion obtained in connection with the sale in this state of a vehicle pro-
tection product warranty or claims made under such a warranty, except:
(1) to an entity acting on behalf of the registrant to perform
the functions required to implement the vehicle protection product war-
ranty who agrees not to disclose the nonpublic personal information;
(2) to the department as provided in subsection (c); or
(3) as required by law or to comply with a subpoena or
court order.
(f) An entity acting on behalf of the registrant under subsection
(e) shall not disclose nonpublic personal information except:
(1) as necessary to fulll the terms and conditions of the
consumer’s warranty;
(2) to the department as requested by a department repre-
sentative; or
(3) as required by law or to comply with a subpoena or
court order.
(g) A registrant shall maintain nancial security as required by
§71.22.
§71.90. Administrative Penalties and Sanctions.
If a person violates any provision of Texas Occupations Code, Chap-
ter 2306, any provision of 16 Texas Administrative Code, Chapter 71,
or any provision of an order of the executive director or commission,
proceedings may be instituted to impose administrative penalties, ad-
ministrative sanctions, or both administrative penalties and sanctions
in accordance with the provisions of Texas Occupations Code, Chapter
2306; Texas Occupations Code, Chapter 51; and 16 Texas Administra-
tive Code, Chapter 60 (relating to the Texas Commission of Licensing
and Regulation).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 11, 2006.
TRD-200604200
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: September 1, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 463-6208
16 TAC §71.21, §71.25
The repeal is adopted under Texas Occupations Code, Chapters
51 and 2306, which authorize the Department to adopt rules as
necessary to implement these chapters.
The statutory provisions affected by the repeal are those set forth
in Texas Occupations Code, Chapters 51 and 2306. No other
statutes, articles, or codes are affected by the adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 11, 2006.
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CHAPTER 80. LICENSED COURT
INTERPRETERS
16 TAC §80.25
The Texas Commission of Licensing and Regulation ("Commis-
sion") adopts an amendment to an existing rule at 16 Texas Ad-
ministrative Code, Chapter 80, §80.25 concerning continuing ed-
ucation requirements for licensed court interpreters as published
in the June 23, 2006, issue of the Texas Register (31 TexReg
4998), with changes from the rule as proposed.
The Commission adopted §80.25, effective December 8, 2005,
to establish continuing education requirements for licensed court
interpreters. The rule requires licensees to complete eight hours
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of Department-approved continuing education as a condition of
renewing the license. Subsection (h) of the rule previously stated
that the rule applies to licenses expiring on or after September
1, 2006. As recommended by the Licensed Court Interpreter
Advisory Board ("Board"), the adopted rule amendment extends
this date to January 1, 2007.
This extension of time is necessary because there have not been
a sufcient number of continuing education providers seeking
Department approval to offer continuing education courses to li-
censed court interpreters. Because of this, licensees needing to
renew their licenses beginning September 1, 2006 would have
difculty meeting the continuing education requirements. The
Department expects that the extension of time will allow addi-
tional providers to be approved to offer continuing education.
The Board met on June 23, 2006, and recommended rule
amendments that are somewhat different from the proposed
amendments published in the Texas Register. The proposed
amendments would have extended the date on which contin-
uing education would be required for renewal to September
1, 2007. The proposed amendments also would have initially
allowed licensees a two-year time period in which to complete
the continuing education hours, instead of the usual one year.
Based on public comments at the Board meeting, the Board
determined that an extension to January 1, 2007 would be a
sufcient to allow licensees to comply with continuing education
requirements. The Board also determined that, with this shorter
extension of time, the provision for a two-year period to com-
plete continuing education was unnecessary. The Commission
agrees with the Board’s recommendation and adopts the rule
with the changes recommended by the Board.
The proposed amendments were published in the Texas Regis-
ter on June 23, 2006. The comment period closed on July 24,
2006. At the Board’s meeting on June 23, 2006, three written
comments and six oral comments from the public were received.
Two additional written comments were received after the Board’s
meeting.
One written comment stated that the continuing education re-
quirement should be extended into next year due to no programs
being available to fulll the requirement. The Department agrees
with the commenter that an extension of time is needed but, fol-
lowing the recommendation of the Board, believes that an ex-
tension to January 1, 2007 is sufcient.
A written comment stated that the date for continuing educa-
tion compliance should be extended indenitely until adequate
providers are in place in different parts of the state at reasonable
times and for a reasonable price. The Department disagrees that
an indenite extension of time is warranted and believes that an
extension to January 1, 2007 is sufcient.
A written comment suggested that the continuing education re-
quirement should be postponed. The Department agrees with
the comment as discussed above.
An oral comment agreed with the rule as proposed, extending
the date when continuing education will be required for renewal
to September 1, 2007. The Department disagrees with the com-
ment and believes that an extension of time to January 1, 2007
is sufcient.
An oral comment supported an extension of time to the end of
calendar year 2006 but not a full one-year extension. The De-
partment agrees with the comment as discussed above.
Two oral comments preferred no extension of time at all in the
interest of maintaining standards in the licensed court interpreter
profession, but these commenters also indicated that any exten-
sion should not be beyond January 1, 2007. The Department
disagrees that no extension at all is warranted but agrees with
the suggested date of January 1, 2007.
The Texas Association of Judicial Interpreters and Translators
commented that it intended to seek approval for continuing ed-
ucation courses and that relatively few licensees would be af-
fected by the continuing education requirement before Decem-
ber 2006. The commenter expressed a preference for no exten-
sion of time and that any extension should not be beyond Jan-
uary 1, 2007. The Department disagrees that no extension at all
is warranted but agrees with the suggested date of January 1,
2007.
MasterWord Services, a registered continuing education
provider, commented that it is presenting its approved course
multiple times throughout the state before September 1, 2006.
The commenter suggests that adhering to the September 1,
2006 deadline for continuing education compliance will allow
the Department to keep a consistent message with licensed
court interpreters. The Department disagrees with the comment
to the extent that it recommends adhering to the September
1, 2006 date for continuing education compliance. At present,
there are not enough approved continuing education courses
to give licensees adequate options for completing continuing
education requirements. However, the Department anticipates
that this situation will improve by January 1, 2007. In this
regard, the Department notes that a number of providers have
registered with the Department to offer continuing education but
have not yet taken the additional step of obtaining Department
approval for their courses.
Another commenter asked the Department to please stop the
continuing education requirement and the fee. The commenter
indicated that he performs services as a volunteer. The Depart-
ment believes that the comment is not pertinent to the proposed
amendments. In prior rulemaking, the Department has already
determined that a continuing education requirement is neces-
sary for licensed court interpreters to maintain licensure. As a
point of clarication, the Department does not assess a fee to
licensees for continuing education; however, the provider of the
continuing education course likely will charge a fee. The issues
raised by the commenter are beyond the scope of this rulemak-
ing, which addresses only the beginning date for continuing ed-
ucation compliance and related issues, but the Department may
consider the comment for future rulemaking.
The amendments are adopted under Texas Government Code,
Chapter 57 and Texas Occupations Code, Chapter 51, which
authorize the Department to adopt rules as necessary to imple-
ment these chapters and any other law establishing a program
regulated by the Department. In particular, the rule implements
Texas Occupations Code, §51.405, which authorizes the Com-
mission to recognize, prepare, or administer continuing educa-
tion programs for license holders and requires a license holder
to participate in the programs to the extent required by the Com-
mission to keep the person’s license.
The statutory provisions affected by the adoption are those set
forth in Texas Government Code, Chapter 57 and Texas Occu-
pations Code, Chapter 51. No other statutes, articles, or codes
are affected by the adoption.
§80.25. Continuing Education.
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(a) Terms used in this section have the meanings assigned by
Chapter 59 of this title, unless the context indicates otherwise.
(b) To renew a license under Texas Government Code, Chapter
57, Subchapter C, a licensee must complete eight hours of continuing
education in courses approved by the department, including two hours
of instruction in ethics.
(c) The continuing education hours must have been completed
within the term of the current license, in the case of a timely renewal.
For a late renewal, the continuing education hours must have been com-
pleted within the one year period immediately prior to the date of re-
newal.
(d) A licensee may not receive continuing education credit for
attending the same course more than once.
(e) A licensee shall retain a copy of the certicate of comple-
tion for a course for one year after the date of completion. In conduct-
ing any inspection or investigation of the licensee, the department may
examine the licensee’s records to determine compliance with this sub-
section.
(f) To be approved under Chapter 59 of this title, a provider’s
course must be dedicated to instruction in one or more of the following
topics:
(1) law and rules affecting the practice of a licensed court
interpreter;
(2) ethics;
(3) practice topics, such as etiquette, modes, vocabulary,
technology, transcription, translation, grammar and spelling, and voice
training; or
(4) business practices.
(g) This section shall apply to providers and courses for li-
censed court interpreters upon the effective date of this section.
(h) This section shall apply to licenses issued under Texas
Government Code, Chapter 57, Subchapter C, that expire on or after
January 1, 2007.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 10, 2006.
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TITLE 22. EXAMINING BOARDS
PART 15. TEXAS STATE BOARD OF
PHARMACY
CHAPTER 281. ADMINISTRATIVE PRACTICE
AND PROCEDURES
SUBCHAPTER A. GENERAL PROVISIONS
The Texas State Board of Pharmacy adopts repeal of §281.9
concerning Rules Governing Disciplinary Actions and simultane-
ously adopts new §281.9 concerning Grounds for Discipline for
a Pharmacy Technician or a Pharmacy Technician Trainee. The
repeal is adopted as published in the March 31, 2006, issue of
the Texas Register (31 TexReg 2800). New §281.9 is adopted
with changes to the proposed text published in the March 31,
2006, issue of the Texas Register (31 TexReg 2801).
The new rule provides a more organized Chapter 281 regarding
disciplinary guidelines and outlines the grounds for discipline for
pharmacy technicians and pharmacy technician trainees.
Written comments were received from the Texas Pharmacy As-
sociation recommending clarications to the proposed new rule.
The Board agreed with these comments and made appropriate
changes.
22 TAC §281.9
The repeal is adopted under §551.002 and §554.051 of the
Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569, Texas
Occupations Code). The Board interprets §551.002 as autho-
rizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.
The statutes affected by the repeal: Chapters 551 - 566 and 568
- 569, Texas Occupations Code.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 14, 2006.
TRD-200604267
Gay Dodson, R. Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Effective date: September 3, 2006
Proposal publication date: March 31, 2006
For further information, please call: (512) 305-8028
22 TAC §281.9
The new rule is adopted under §551.002 and §554.051 of Texas
Pharmacy Act, Chapter 551 - 566 and 568 - 569, Texas Occu-
pations Code. The Board interprets §551.002 as authorizing the
agency to protect the public through the effective control and
regulation of the practice of pharmacy. The Board interprets
§554.051 as authorizing the agency to adopt rules for the proper
administration and enforcement of the Act.
The statutes affected by this rule: Chapters 551 - 566 and 568 -
569, Texas Occupations Code.
§281.9. Grounds for Discipline for a Pharmacy Technician or a
Pharmacy Technician Trainee.
(a) For the purposes of the Act, §568.003(a)(2), the term
"gross immorality" shall include, but not be limited to:
(1) conduct which is willful, agrant, and shameless, and
which shows a moral indifference to standards of the community;
(2) engaging in an act which is a felony; or
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(3) engaging in an act that constitutes sexually deviant be-
havior.
(b) For the purposes of the Act, §568.003(a)(3), the terms
"fraud," "deceit," or "misrepresentation" shall apply to an individual
seeking a registration as a pharmacy technician, as well as making an
application to any entity that certies or registers pharmacy techni-
cians, and shall be dened as follows:
(1) "Fraud" means an intentional perversion of truth for the
purpose of inducing the board in reliance upon it to issue a registra-
tion; a false representation of a matter of fact, whether by words or by
conduct, by false or misleading allegations, or by concealment of that
which should have been disclosed, which deceives or is intended to de-
ceive the board.
(2) "Deceit" means the assertion, as a fact, of that which is
not true by any means whatsoever to deceive or defraud the board.
(3) "Misrepresentation" means a manifestation by words or
other conduct which is a false representation of a matter of fact.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Proposal publication date: March 31, 2006
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SUBCHAPTER B. GENERAL PROCEDURES
IN A CONTESTED CASE
22 TAC §281.20, §281.57
The Texas State Board of Pharmacy adopts the repeal of
§281.20, concerning Criminal Convictions and §281.57, con-
cerning Disciplinary Guidelines. The repeal is adopted without
changes to the proposal as published in the March 31, 2006,
issue of the Texas Register (31 TexReg 2801).
The repeal eliminates the sections of the rules that are no longer
necessary since the provisions of these sections are incorpo-
rated into new §281.62 and §281.63.
No comments were received regarding the proposal.
The repeal is adopted under §551.002 and §554.051 of the
Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569, Texas
Occupations Code). The Board interprets §551.002 as autho-
rizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.
The statutes affected by the repeal: Chapters 551 - 566 and 568
- 569, Texas Occupations Code.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER C. DISCIPLINARY
GUIDELINES
22 TAC §§281.60 - 281.65
The Texas State Board of Pharmacy adopts new §281.60 con-
cerning General Guidelines, §281.61 concerning Denitions of
Discipline Authorized, §281.62 concerning Aggravating and Mit-
igating Factors, §281.63 concerning Considerations for Criminal
Offenses, §281.64 concerning Sanctions for Criminal Offenses,
and §281.65 concerning Schedule of Administrative Penalties.
The new rules are adopted with changes to the proposed text of
§§281.60, 281.61, 281.62, 281.63, 281.64, and 281.65 as pub-
lished in the March 31, 2006, issue of the Texas Register (31
TexReg 2802). Changes were made to make the rules more
clear based on staff recommendations and to be consistent with
the Board’s disciplinary policies.
New §281.60 provides general guidelines in disciplinary matters.
New §281.61 provides denitions of types of discipline autho-
rized and was previously found in §281.9 concerning Rules Gov-
erning Disciplinary Actions. New §281.62 provides the aggravat-
ing and mitigating factors for consideration by the Board to merit
a more severe or more restrictive disciplinary action and was
previously found in §281.57 concerning Disciplinary Guidelines.
New §281.63 provides guidelines on the eligibility of persons with
criminal backgrounds to obtain a license or registration and on
the disciplinary actions taken by the Board. New §281.64 pro-
vides the sanctions for applicants with criminal offenses. New
§281.65 provides the schedule of administrative penalties.
Written comments were received from the Texas Pharmacy
Association recommending clarications to the proposed new
rules. The Board agreed with these comments and made
appropriate changes.
The new rules are adopted under §551.002 and §554.051 of the
Texas Pharmacy Act (Chapters 551-566 and 568-569, Texas Oc-
cupations Code). The Board interprets §551.002 as authoriz-
ing the agency to protect the public through the effective control
and regulation of the practice of pharmacy. The Board inter-
prets §554.051(a) as authorizing the agency to adopt rules for
the proper administration and enforcement of the Act.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551-566 and 568-569, Texas Occupations Code.
§281.60. General Guidance.
(a) This subchapter is promulgated to:
(1) promote consistency and guidance in the exercise of
sound discretion by the agency in licensure and disciplinary matters;
(2) provide notice as to the types of conduct that constitute
violations of the Act and as to the disciplinary action that may be im-
posed; and
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(3) provide a framework of analysis for administrative law
judges in making recommendations in licensure and disciplinary mat-
ters.
(b) Board’s role. The board shall render the nal decision in
a contested case and has the responsibility to assess sanctions against
licensees who are found to have violated the Act. The board welcomes
recommendations of administrative law judges as to the sanctions to
be imposed, but the board is not bound by such recommendations. A
sanction should be consistent with sanctions imposed in other similar
cases and should reect the board’s determination of the seriousness
of the violation and the sanction required to deter future violations. A
determination of the appropriate sanction is reserved to the board. The
appropriate sanction is not a proper nding of fact or conclusion of
law. This subchapter shall be construed and applied so as to preserve
board member discretion in the imposition of sanctions and remedial
measures pursuant to the APA and the Act’s provisions related to types
of discipline and administrative penalties. This subchapter shall be
further construed and applied so as to be consistent with the Act, and
shall be limited to the extent as otherwise proscribed by statute and
board rule.
(c) Purpose of guidelines. These guidelines are designed to
provide guidance in assessing sanctions for violations of the Act. The
ultimate purpose of disciplinary sanctions is to protect and inform the
public, deter future violations, offer opportunities for rehabilitation, if
appropriate, punish violators, and deter others from violations. These
guidelines are intended to promote consistent sanctions for similar vio-
lations, facilitate timely resolution of cases, and encourage settlements.
(1) The standard sanctions outlined in the subchapter apply
to cases involving a single violation of the Act, and in which there
are no aggravating or mitigating factors that apply. The board may
impose more restrictive sanctions when there are multiple violations
of the Act. The board may impose more or less severe or restrictive
sanctions, based on any aggravating and/or mitigating factors listed in
section 281.62 (relating to Aggravating and Mitigating Factors) that
are found to apply in a particular case.
(2) The standard and minimum sanctions outlined in the
subchapter are applicable to rst time violators. The board shall con-
sider revoking the person’s license if the person is a repeat offender.
(3) The maximum sanction in all cases is revocation of the
licensee’s license, which may be accompanied by an administrative
penalty of up to $5,000 per violation. Each day the violation continues
is a separate violation.
(4) Each statutory violation constitutes a separate offense,
even if arising out of a single act.
§281.61. Denitions of Discipline Authorized.
For the purpose of the Act, §565.051 and §568.0035:
(1) "Probation" means the suspension of a sanction im-
posed against a license during good behavior, for a term and under
conditions as determined by the board.
(2) "Reprimand" means a public and formal censure
against a license.
(3) "Restrict" means to limit, conne, abridge, narrow, or
restrain a license for a term and under conditions determined by the
board.
(4) "Revoke" means a license is void and may not be reis-
sued; provided, however, upon the expiration of 12 months from and
after the effective date of the order revoking a pharmacist license, ap-
plication may be made to the board by the former licensee for the is-
suance of a license upon the successful completion of any examination
required by the board.
(5) "Suspend" means a license is of no further force and
effect for a period of time as determined by the board.
(6) "Retire" means a license has been withdrawn and is of
no further force and effect.
§281.62. Aggravating and Mitigating Factors.
(a) Aggravation. The following may be considered as aggra-
vating factors so as to merit more severe or more restrictive action by
the board:
(1) patient harm and the severity of patient harm;
(2) economic harm to any individual, entity, or the envi-
ronment, and the severity of such harm;
(3) increased potential for harm to the public;
(4) attempted concealment of the conduct which serves as
a basis for disciplinary action under the Act;
(5) premeditated conduct which serves as a basis for disci-
plinary action under the Act;
(6) intentional conduct which serves as a basis for disci-
plinary action under the Act;
(7) motive for conduct which serves as a basis for disci-
plinary action under the Act;
(8) prior conduct of a similar or related nature;
(9) disciplinary actions taken by any regulatory agency of
the federal government or any state;
(10) prior written warnings or written admonishments from
any government agency or ofcial regarding statutes or regulations per-
taining to the conduct which serves as a basis for disciplinary action
under the Act;
(11) violation of a board order;
(12) failure to implement remedial measures to correct or
mitigate harm from the conduct which serves as a basis for disciplinary
action under the Act;
(13) lack of rehabilitative potential or likelihood for future
conduct of a similar nature; and
(14) relevant circumstances increasing the seriousness of
the conduct which serves as a basis for disciplinary action under the
Act.
(b) Extenuation and Mitigation. The following may be con-
sidered as extenuating and mitigating factors so as to merit less severe
or less restrictive action by the board:
(1) absence of patient harm;
(2) absence of economic harm to any individual or entity;
(3) absence of environmental harm;
(4) absence of potential harm to the public;
(5) self-reported and voluntary admissions of the conduct
which serves as a basis for disciplinary action under the Act;
(6) absence of premeditation to commit the conduct which
serves as a basis for disciplinary action under the Act;
(7) absence of intent to commit the conduct which serves
as a basis for disciplinary action under the Act;
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(8) motive;
(9) absence of prior conduct of a similar or related nature;
(10) absence of a disciplinary actions taken by any regula-
tory agency of the federal government or any state;
(11) implementation of remedial measures to correct or
mitigate harm from the conduct which serves as a basis for disciplinary
action under the Act;
(12) rehabilitative potential;
(13) prior community service and present value to the com-
munity;
(14) relevant circumstances reducing the seriousness of the
conduct which serves as a basis for disciplinary action under the Act;
and
(15) relevant circumstances lessening responsibility for the
conduct which serves as a basis for disciplinary action under the Act.
§281.63. Considerations for Criminal Offenses.
(a) The purpose of this section is to establish guidelines and
criteria on the eligibility of persons with criminal backgrounds to obtain
a license or registration from the board and on the disciplinary actions
taken by the board. The section applies to criminal convictions and to
deferred adjudication community supervisions or deferred dispositions,
as authorized by the Act, for all types of licenses and registrations.
(b) The board may suspend, revoke, or impose other autho-
rized disciplinary action on a current license or registration, disqualify
a person from receiving a license or registration, or deny to a person
the opportunity to be examined for a license or registration because of
a person’s conviction or deferred adjudication of a crime that serves as
a ground for discipline under the Act, and that directly relates to the
duties and responsibilities of a licensee, a registrant, or of an owner of
a pharmacy. This subsection applies to persons who are not imprisoned
at the time the board considers the conviction or deferred adjudication.
(c) The board shall revoke a license or registration upon the
imprisonment of the licensee, the registrant, or the owner of a pharmacy
following a felony conviction or deferred adjudication, or revocation
of felony community supervision, parole, or mandatory supervision.
(d) A person in prison is not eligible for a license or registra-
tion.
(e) An applicant for a license or registration from the board
shall disclose in writing to the board any conviction or deferred adjudi-
cation against him or her at the time of application. A current licensee
or registrant shall disclose in writing to the board any conviction or de-
ferred adjudication against him or her at the time of renewal.
(f) In considering whether a criminal conviction or deferred
adjudication directly relates to the occupation of a licensee or a regis-
trant, or the operation of a pharmacy, the board shall consider:
(1) the nature and seriousness of the crime;
(2) the relationship of the crime to the purposes for requir-
ing a license or registration to engage in the occupation of the licensee
or registrant, or the operation of a pharmacy;
(3) the extent to which a license or registration might afford
the licensee or registrant an opportunity to repeat the criminal activity
in which the person had been involved; and
(4) the relationship of the crime to the ability, capacity, or
tness required to perform the duties and discharge the responsibilities
of the licensee or registrant.
(g) In reaching a decision regarding the type of disciplinary
sanction to impose on a license or registration, the board shall also
determine the person’s tness to perform the duties and discharge the
responsibilities of a licensee or registrant based on:
(1) the extent and nature of the person’s past criminal ac-
tivity;
(2) the age of the person at the time of the commission of
the crime;
(3) the amount of time that has elapsed since the person’s
last criminal activity;
(4) the conduct and work activity of the person prior to and
following the criminal activity;
(5) evidence of the person’s rehabilitation or rehabilitative
effort while incarcerated or following release; and
(6) other evidence of the person’s present tness, including
letters of recommendation from:
(A) prosecution, law enforcement, and correctional of-
cers who prosecuted, arrested, or had custodial responsibility for the
person;
(B) the sheriff and chief of police in the community
where the person resides; and
(C) any other persons in contact with the convicted per-
son.
(h) A person with a conviction or deferred adjudication shall:
(1) to the extent possible, secure and provide to the board
the recommendations of the prosecution, law enforcement, and correc-
tional authorities specied in subsection (g)(6) of this section;
(2) cooperate with the board by providing the information
required by this section, including proof that he or she has:
(A) maintained a record of steady employment, as
evidenced by salary stubs, income tax records or other employment
records for the time since the conviction or deferred adjudication
and/or release from imprisonment;
(B) supported his or her dependents, as evidenced by
salary stubs, income tax records or other employment records for the
time since the conviction or deferred adjudication and/or release from
imprisonment, and a letter from the spouse or other parent;
(C) maintained a record of good conduct as evidenced
by letters of recommendation, absence of other criminal activity or doc-
umentation of community service since conviction or deferred adjudi-
cation; and
(D) paid all outstanding court costs, supervision fees,
nes, and restitution as may have been ordered in all criminal cases in
which he or she has been convicted, as evidenced by certied copies
of a court release or other documentation from the court system that all
monies have been paid.
(i) The following crimes relate to board licensees or regis-
trants. The commission of each indicates an inability or a tendency
for the person to be unable to perform or to be unt for licensure or
registration, because violation of such crimes indicates a lack of in-
tegrity and respect for one’s fellow human being and the community at
large. The direct relationship to a license or registration is presumed
when the crime occurs in connection with the practice of pharmacy or
the operation of a pharmacy.
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(1) practicing or operating a pharmacy without a license or
registration and other violations of the Pharmacy Act;
(2) deceptive business practices under the Texas Penal
Code;
(3) medicare or medicaid fraud;








(G) injury to a child;
(H) injury to an elderly person;
(I) child abuse or neglect;
(J) tampering with a governmental record;
(K) forgery;
(L) perjury;
(M) failure to report abuse;
(N) bribery;
(O) harassment;
(P) insurance claim fraud;
(Q) solicitation of professional employment under the
Penal Code §38.12(d) or Occupations Code, Chapter 102; or
(R) mail fraud;
(5) delivery, possession, manufacture, or use of, or dis-
pensing or prescribing a controlled substance, dangerous drug, or nar-
cotic; or
(6) other misdemeanors or felonies which serve as grounds
for discipline under the Act, including violations of the Penal Code,
Titles 4, 5, 6, 7, 8, 9, and 10, which indicate an inability or tendency
for the person to be unable to perform as a licensee or registrant, or to
be unt for licensure or registration, if action by the board will promote
the intent of the Pharmacy Act, board rules including this chapter, and
Occupations Code, Chapter 53.
§281.64. Sanctions for Applicants with Criminal Offenses.
(a) The guidelines for disciplinary sanctions apply to criminal
convictions and to deferred adjudication community supervisions or
deferred dispositions, as authorized by the Act, for applicants for all
types of licenses and registrations issued by the board. The board con-
siders criminal behavior to be highly relevant to an individual’s tness
to engage in pharmacy practice.
(b) The sanctions imposed by the guidelines can be used in
conjunction with other types of disciplinary actions, including admin-
istrative penalties, as outlined in this section.
(c) The following sanctions apply to applicants with the crim-
inal offenses described below:
(1) Criminal offenses which require the individual to regis-
ter with the Department of Public Safety as a sex offender under Chap-
ter 62, Code of Criminal Procedure - denial;
(2) Felony offenses:
(A) Drug-related offenses, such as those listed in Chap-
ter 481 or 483, Health and Safety Code:
(i) Offenses involving manufacture, delivery, or
possession with intent to deliver:
(I) Currently on probation - denial;
(II) 0-5 years since conviction - denial;
(III) 6-10 years since conviction - denial;
(IV) 11-20 years since conviction - denial;
(V) Over 20 years since conviction - 5 years pro-
bation;
(ii) Offenses involving possession, fraud, or theft of
drugs:
(I) Currently on probation - denial;
(II) 0-5 years since conviction - evaluation by a
mental health professional indicating the individual is safe to engage
in pharmacy practice and 5 years probation;
(III) 6-10 years since conviction - evaluation by
a mental health professional indicating the individual is safe to engage
in pharmacy practice and 3 years probation;
(IV) 11-20 years since conviction - 2 years pro-
bation;
(V) Over 20 years since conviction - 1 year pro-
bation;
(B) Offenses involving sexual contact or violent acts, or
offenses considered to be felonies of the rst degree under the Texas
Penal Code:
(i) Currently on probation - denial;
(ii) 0-5 years since conviction - denial;
(iii) 6-10 years since conviction - denial;
(iv) 11-20 years since conviction - 5 years probation;
(v) Over 20 years since conviction - 1 year proba-
tion;
(C) Other felony offenses:
(i) Currently on probation - denial;
(ii) 0-5 years since conviction - 5 years probation;
(iii) 6-10 years since conviction - 3 years probation;
(iv) 11-20 years since conviction - 2 years probation;
(v) Over 20 years since conviction - 1 year proba-
tion;
(3) Misdemeanor offenses:
(A) Drug-related offenses, such as those listed in Chap-
ter 481 or 483, Health and Safety Code:
(i) Offenses involving manufacture, delivery, or
possession with intent to deliver:
(I) Currently on probation - denial;
(II) 0-10 years since conviction - 5 years proba-
tion;
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(III) Over 10 years since conviction - 3 years pro-
bation;
(ii) Offenses involving possession, fraud, or theft of
drugs:
(I) 0-5 years since conviction - evaluation by a
mental health professional indicating the individual is safe to engage
in pharmacy practice and 5 years probation;
(II) 6-10 years since conviction - evaluation by a
mental health professional indicating the individual is safe to engage
in pharmacy practice and 3 years probation;
(B) Intoxication and alcoholic beverage offenses as de-
ned in the Texas Penal Code, if two such offenses occurred in the
previous ten years
(i) 0-5 years since conviction - evaluation by a men-
tal health professional indicating the individual is safe to engage in
pharmacy practice and 5 years probation;
(ii) 6-10 years since conviction - evaluation by a
mental health professional indicating the individual is safe to engage
in pharmacy practice and 3 years probation;
(C) Other misdemeanor offenses involving moral turpi-
tude:
(i) 0-5 years since conviction - 2 years probation;
(ii) 6-10 years since conviction - reprimand;
(d) When an applicant has multiple criminal offenses or other
violations, the board shall consider imposing additional more severe
types of disciplinary sanctions, as deemed necessary.
§281.65. Schedule of administrative penalties.
In disciplinary matters, the board may assess an administrative penalty
in addition to any other disciplinary action in the circumstances and
amounts as follows:
(1) The following violations by a pharmacist may be ap-
propriate for disposition with an administrative penalty with or without
additional sanctions or restrictions:
(A) failure to provide patient counseling: $1,000;
(B) failure to conduct a drug regimen review or inap-
propriate drug regimen reviews provided by §291.33(c)(2)(A): $1,000;
(C) failure to clarify a prescription with the prescriber:
$1,000;
(D) failure to properly supervise or improperly delegat-
ing a duty to a pharmacy technician: $1,000;
(E) failure to identify the dispensing pharmacist on re-
quired pharmacy records: $500;
(F) failure to maintain records of prescriptions: $500;
(G) failure to respond or failure to provide all requested
records within the time specied in a board audit of continuing edu-
cation records: $100 per hour of continuing education credit not pro-
vided;
(H) failure to provide or providing false or fraudulent
information on any application, notication, or other document re-
quired under this Act, the Dangerous Drug Act, or Controlled Sub-
stances Act, or rules adopted pursuant to those Acts: $1,000;
(I) shortages of prescription drugs following an ac-
countability audit: up to $5,000;
(J) dispensing a prescription drug pursuant to a forged,
altered, or fraudulent prescription: up to $5,000;
(K) dispensing unauthorized prescriptions: up to
$5,000;
(L) dispensing controlled substances or dangerous
drugs to an individual or individuals in quantities, dosages, or for
periods of time which grossly exceed standards of practice, approved
labeling of the federal Food and Drug Administration, or the guidelines
published in professional literature: up to $5,000;
(M) violating the reporting provisions of an Order of
the Board: $500 - $1,000;
(N) failure to report or to assure the report of a malprac-
tice claim: up to $1,000;
(O) failure to respond within the time specied on a
warning notice to such warning notice issued as a result of a compliance
inspection or responding to a warning notice as a result of a compliance
inspection in a manner that is false or misleading: up to $1,000;
(P) practicing pharmacy with a delinquent license:
$250 - $1,000;
(Q) operating a pharmacy with a delinquent license:
$1,000 - $5, 000;
(R) allowing an individual to perform the duties of a
pharmacy technician without a valid registration: $250 - $1,000;
(S) failure to comply with the requirements of the Of-
cial Prescription Program: up to $1,000;
(T) aiding and abetting the unlicensed practice of phar-
macy, if the pharmacist knew or reasonably should have known that
the person was unlicensed at the time: up to $5,000;
(U) a conviction or deferred adjudication for a misde-
meanor or felony, which serves as a ground for discipline under the
Act: up to $5,000;
(V) unauthorized substitutions: $1,000;
(W) false or fraudulent claims to third parties for reim-
bursement of pharmacy services: up to $5,000;
(X) sale, purchase, or trade or offer to sell, purchase, or
trade of misbranded prescription drugs or prescription drugs beyond
the manufacturer’s expiration date: up to $1,000;
(Y) sale, purchase, or trade or offer to sell, purchase, or
trade of prescription drug samples as provided by §281.7 (a)(27) of this
title (relating to Grounds for Discipline for a Pharmacist License): up
to $1,000;
(Z) failure to keep, maintain or furnish an annual inven-
tory as required by §291.17: $1,000;
(AA) failure to obtain training on the preparation of
sterile pharmaceutical compounding: $1,000;
(BB) failure to maintain the condentiality of prescrip-
tion records: $1,000 - $5,000;
(CC) failure to inform the board of any notication or
information required to be reported by the Act or rules: $250 - $500.
(2) The following violations by a pharmacy may be appro-
priate for disposition with an administrative penalty with or without
additional sanctions or restrictions:
(A) failure to provide patient counseling: $1,500;
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(B) failure to conduct a drug regimen review or inap-
propriate drug regimen reviews provided by §291.33(c)(2)(A): $1,500;
(C) failure to clarify a prescription with the prescriber:
$1,500;
(D) failure to properly supervise or improperly delegat-
ing a duty to a pharmacy technician: $1,500;
(E) failure to identify the dispensing pharmacist on re-
quired pharmacy records: $500;
(F) failure to maintain records of prescriptions: $500;
(G) failure to provide or providing false or fraudulent
information on any application, notication, or other document re-
quired under this Act, the Dangerous Drug Act, or Controlled Sub-
stances Act, or rules adopted pursuant to those Acts: $1,000;
(H) shortages of prescription drugs following an ac-
countability audit: up to $5,000;
(I) dispensing a prescription drug pursuant to a forged,
altered, or fraudulent prescription: up to $5,000;
(J) dispensing unauthorized prescriptions: up to
$5,000;
(K) dispensing controlled substances or dangerous
drugs to an individual or individuals in quantities, dosages, or for
periods of time which grossly exceed standards of practice, approved
labeling of the federal Food and Drug Administration, or the guidelines
published in professional literature: up to $5,000;
(L) violating the reporting provisions of an Order of the
Board: $1,000 - $5,000;
(M) failure to report or to assure the report of a mal-
practice claim: up to $1,000;
(N) failure to respond within the time specied on a
warning notice to such warning notice issued as a result of a compliance
inspection or responding to a warning notice as a result of a compliance
inspection in a manner that is false or misleading: up to $1,000;
(O) allowing a pharmacist to practicing pharmacy with
a delinquent license: $250 - $1,000;
(P) operating a pharmacy with a delinquent license:
$1,000 - $5,000;
(Q) allowing an individual to perform the duties of a
pharmacy technician without a valid registration: $250 - $1,000;
(R) failure to comply with the requirements of the Of-
cial Prescription Program: up to $1,000;
(S) aiding and abetting the unlicensed practice of phar-
macy, if an employee of the pharmacy knew or reasonably should have
known that the person engaging in the practice of pharmacy was unli-
censed at the time: up to $5,000;
(T) a conviction or deferred adjudication for a misde-
meanor or felony which serves as a ground for discipline under the
Act: up to $5,000;
(U) unauthorized substitutions: $1,000;
(V) false or fraudulent claims to third parties for reim-
bursement of pharmacy services: up to $5,000;
(W) possessing or engaging in the sale, purchase, or
trade or the offer to sell, purchase, or trade of misbranded prescrip-
tion drugs or prescription drugs beyond the manufacturer’s expiration
date: up to $1,000;
(X) possessing or engaging in the sale, purchase, or
trade or the offer to sell, purchase, or trade of prescription drug
samples as provided by §281.8 (b)(2) of this title (relating to Grounds
for Discipline for a Pharmacy License): up to $1,000;
(Y) failure to keep, maintain or furnish an annual inven-
tory as required by §291.17: $1,000;
(Z) failure to obtain training on the preparation of sterile
pharmaceutical compounding: $1,500;
(AA) failure to maintain the condentiality of prescrip-
tion records: $1,000 - $5,000;
(BB) failure to inform the board of any notication or
information required to be reported by the Act or rules: $250 - $500.
(3) The following violations by a pharmacy technician may
be appropriate for disposition with an administrative penalty with or
without additional sanctions or restrictions:
(A) failure to respond or failure to provide all requested
records within the time specied in a board audit of continuing educa-
tion records: $30 per hour of continuing education credit not provided;
(B) failure to provide or providing false or fraudulent
information on any application, notication, or other document re-
quired under this Act, the Dangerous Drug Act, or Controlled Sub-
stances Act, or rules adopted pursuant to those Acts: $500;
(C) shortages of prescription drugs following an ac-
countability audit: up to $5,000;
(D) violating the reporting provisions of an Order of the
Board: $250 - $500;
(E) failure to report or to assure the report of a malprac-
tice claim: up to $500;
(F) performing the duties of a pharmacy technician
without a valid registration: $250 - $1,000;
(G) a conviction or deferred adjudication for a misde-
meanor or felony, which serves as a ground for discipline under the
Act: up to $5,000;
(H) false or fraudulent claims to third parties for reim-
bursement of pharmacy services: up to $5,000;
(I) failure to obtain training on the preparation of sterile
pharmaceutical compounding: $1,000;
(J) failure to maintain the condentiality of prescription
records: $1,000 - $5,000;
(K) failure to inform the board of any notication or
information required to be reported by the Act or rules: $100 - $250.
(4) Any of the violations listed in this section may be ap-
propriate for disposition by the administrative penalties in this section
in conjunction with any other penalties in §281.61 of this chapter.
(5) Each day a violation continues or occurs is a separate
violation for purposes of imposing a penalty or ne.
(6) The amount, to the extent possible, shall be based on:
(A) the seriousness of the violation, including the na-
ture, circumstances, extent, and gravity of any prohibited act, and the
hazard or potential hazard created to the health, safety, or economic
welfare of the public;
(B) the economic harm to property or the environment
caused by the violation;
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(C) the history of previous violations;
(D) the amount necessary to deter a future violation;
(E) efforts to correct the violation; and
(F) and other matter that justice may require.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER C. RULEMAKING
22 TAC §§281.71 - 281.76
The Texas State Board of Pharmacy adopts repeal of §281.71,
concerning Prerequisites to Adopting, Repealing, or Amending
Rules, §281.72, concerning Effective Date of Rules, §281.73,
concerning Petition for Adoption of Rules, §281.74, concerning
President To Preside, §281.75, concerning Amendments and the
Repeal of Conicting Rules, and §281.76, concerning Effective
Date. The repeal provides a more organized Chapter 281 re-
garding disciplinary guidelines. The repeal is adopted without
changes to the proposal as published in the March 31, 2006, is-
sue of the Texas Register (31 TexReg 2807).
The repealed rules are adopted as new rules in Subchapter D
of Chapter 281 and are published elsewhere in this issue of the
Texas Register.
No comments were received regarding the proposal.
The repeal is adopted under §551.002 and §554.051 of the
Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569, Texas
Occupations Code). The Board interprets §551.002 as autho-
rizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.
The statutes affected by the repeal: Chapters 551 - 566 and 568
- 569, Texas Occupations Code.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: September 3, 2006
Proposal publication date: March 31, 2006
For further information, please call: (512) 305-8028
SUBCHAPTER D. RULEMAKING
22 TAC §§281.71 - 281.76
The Texas State Board of Pharmacy adopts new §281.71
concerning Prerequisites to Adopting, Repealing, or Amending
Rules, §281.72 concerning Effective Date of Rules, §281.73
concerning Petition for Adoption of Rules, §281.74 concerning
President to Preside, §281.75 concerning Amendments and
the Repeal of Conicting Rules, §281.76 concerning Effective
Date. The new §§281.71, 281.72, 281.73, 281.75, and 281.76
are adopted without changes to the proposed text as published
in the March 31, 2006, issue of the Texas Register (31 TexReg
2808). The new §281.74 is adopted with changes to the pro-
posed text as published in the March 31, 2006, issue of the
Texas Register (31 TexReg 2808).
The new rules provide a more organized Chapter 281 regarding
disciplinary guidelines and were previously found in Subchapter
C of Chapter 281. The Board also proposes the change of the
name of the Subchapter from "Miscellaneous" to "Rulemaking".
Written comments on the proposed rules were received from the
Texas Pharmacy Association (TPA). The TPA comment points
out a typographic error in the title of §281.74. The Board agrees
and has modied the title to read "President to Preside."
The new rules are adopted under §551.002 and §554.051 of the
Texas Pharmacy Act (Chapters 551-566 and 568-569, Texas Oc-
cupations Code). The Board interprets §551.002 as authoriz-
ing the agency to protect the public through the effective control
and regulation of the practice of pharmacy. The Board inter-
prets §554.051(a) as authorizing the agency to adopt rules for
the proper administration and enforcement of the Act.
The statutes affected by the new rule: Chapters 551-566 and
568-569, Texas Occupations Code.
§281.74. President To Preside.
The president shall be the chairman and preside over all meetings of
the board at which the president is present unless otherwise provided
for under this chapter. In the absence of the president, the vice pres-
ident shall preside. In the vice president’s absence, one of the other
Board members shall preside as acting chairman. The acting chairman
shall be selected by mutual agreement of the board members present
or, lacking mutual agreement, shall be the member senior in length of
service on the board.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER D. MISCELLANEOUS
22 TAC §281.80
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The Texas State Board of Pharmacy adopts the repeal of
§281.80, concerning Grounds for Discipline for a Pharmacy
Technician. The repeal is adopted without changes to the
proposal as published in the March 31, 2006, issue of the Texas
Register (31 TexReg 2809).
The repeal eliminates a section of the rules that is no longer
necessary since the provisions of this section are incorporated
as new rules in Subchapter A.
No comments were received regarding the proposal.
The repeal is adopted under §551.002 and §554.051 of the
Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569, Texas
Occupations Code). The Board interprets §551.002 as autho-
rizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.
The statutes affected by the repeal: Chapters 551 - 566 and 568
- 569, Texas Occupations Code.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 283. LICENSING REQUIREMENTS
FOR PHARMACISTS
22 TAC §283.4, §283.7
The Texas State Board of Pharmacy adopts amendments to
§283.4 and §283.7 concerning Internship Requirements and
Examination Requirements. The amendments are adopted with
changes to the proposed text as published in the June 23, 2006,
issue of the Texas Register(31 TexReg 5004). A grammatical
correction was made.
The amendments require applicants to submit ngerprint infor-
mation in order for the Board to access criminal history informa-
tion.
No comments were received.
The amendments are adopted under §551.002 and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code) and §411.084 of the Government
Code. The Board interprets §551.002 as authorizing the agency
to protect the public through the effective control and regulation
of the practice of pharmacy. The Board interprets §554.051(a)
as authorizing the agency to adopt rules for the proper ad-
ministration and enforcement of the Act. The Board interprets
§411.084 as authorizing the agency to obtain criminal history
information from the Federal Bureau of Investigations.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code; Chapter
411, Government Code
§283.4. Internship Requirements.
(a) Goals and competency objectives of internship.
(1) The goal of internship is for the pharmacist-intern to at-
tain the knowledge, skills, and abilities to safely, efciently, and effec-
tively provide pharmaceutical care to individual patients and practice
pharmacy under the laws and regulations of the State of Texas.
(2) The following competency objectives are necessary to
accomplish the goal of internship in paragraph (1) of this subsection.
(A) Provides drug products. The pharmacist-intern
shall acquire competence in determining the appropriateness of pre-
scription drug orders and medication orders; evaluating and selecting
products; and assuring the accuracy of the product/prescription dis-
pensing process.
(B) Communicates with patients and/or their care
givers about prescription drugs. The pharmacist-intern shall acquire
competence in interviewing and counseling patients, and/or their care
givers, on drug usage, dosage, packaging, and storage; discussing
drug cautions, side effects, and patient conditions; explaining policies
on fees and services; relating to patients in a professional manner; and
interacting to conrm patient understanding.
(C) Communicates with patients and/or their care
givers about nonprescription products, devices, and diagnostic aids.
The pharmacist-intern shall acquire competence in interviewing and
counseling patients and/or their care givers on conditions and intended
drug use; assisting in and recommending drug selection; referring
patients to other health professionals; providing information on
medical/surgical and home health-care devices and home diagnostic
products; and providing poison control treatment information and
referral.
(D) Communicates with health professionals and the
public. The pharmacist-intern shall acquire competence in obtaining
and providing accurate and concise information in a professional
manner and using appropriate oral, written, and nonverbal language.
(E) Collaborates with physicians, other health-care
professionals, patients and/or their care givers to develop a therapeutic
plan which will include monitoring and evaluating drug therapy. The
pharmacist-intern shall acquire competence in collaborating with
physicians, other health care professionals, patients, and/or their
care givers to formulate a therapeutic plan. The pharmacist-intern
shall acquire competence in establishing and interpreting data-bases,
identifying drug-related problems and recommending appropriate
pharmacotherapy specic to patient needs and devising follow-up
plans.
(F) Maintains professional-ethical standards. The phar-
macist-intern is required to comply with laws and regulations pertain-
ing to pharmacy practice; to learn to apply good professional judgment;
to exhibit reliability and credibility in dealing with others; to deal pro-
fessionally and ethically with colleagues and patients; to demonstrate
sensitivity and empathy for patients/care givers; and to maintain con-
dentiality.
(G) Compounds. The pharmacist-intern shall acquire
competence in using acceptable professional procedures; selecting
appropriate equipment and containers; appropriately preparing com-
pounded dosage forms; and documenting calculations and procedures.
(H) Retrieves and evaluates drug information. The
pharmacist-intern shall acquire competence in selecting best available
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resources for answering a drug-related request in a timely fashion and
in interpreting the information obtained and judging its relevance.
(I) Manages general pharmacy operations. The phar-
macist-intern shall develop a general understanding of planning and
policy-making. The pharmacist-intern shall have an understanding of
drug security, storage and control procedures, and maintaining quality
assurance. The pharmacist-intern shall learn to notice and document
discrepancies and irregularities, keep accurate records and document
actions. The pharmacist-intern shall attend meetings requiring phar-
macy representation.
(J) Understands the necessity of participating in public
health and professional activities. The pharmacist-intern shall develop
basic knowledge and skills needed to become an effective health edu-
cator and active participant in public health programs and professional
organizations.
(K) Conducts research. The pharmacist-intern may de-
velop research skills to expand and/or rene knowledge in the areas of
pharmaceutical sciences or pharmaceutical services. This includes data
collection and analysis of scientic, clinical, sociological, and/or eco-
nomic impacts of pharmaceuticals (including investigational drugs),
pharmaceutical care, and patient behaviors, with dissemination of nd-
ings to the scientic community and the public.
(b) Hours requirement.
(1) The board requires 1,500 hours of internship for licen-
sure. These hours may be obtained through one of more of the follow-
ing methods:
(A) in a board approved student internship program, as
specied in subsection (c) of this section;
(B) in a board-approved extended-internship program
as specied in subsection (d) of this section; and/or
(C) through internship hours approved and certied to
the board by another state board of pharmacy.
(2) Pharmacist-interns participating in an internship may
be credited no more than 50 hours per week of internship experience.
(3) Internship hours may be used for the purpose of licen-
sure for no longer than two years from the date the internship is com-
pleted.
(c) Student Internship Programs.
(1) Texas colleges of pharmacy internship programs.
(A) The board shall review for approval Texas colleges
of pharmacy internship programs on or before September 1 of each
scal year. The purpose of the board review will be to determine if
such internship programs demonstrate that the competency objectives
listed in subsection (a) of this section are capable of being met by each
student-intern completing the internship. The board reserves the right
to set conditions relating to the approval of such programs.
(B) The Texas colleges of pharmacy shall determine
through examinations that each student-intern completing the college
internship program meets the competency objectives listed in subsec-
tion (a) of this section.
(C) Internship experience shall be gained under:
(i) a pharmacist licensed by the board and approved
as a preceptor by the board;
(ii) a pharmacist licensed in a state other than Texas
when working in a federal facility and serving as an instructor for a
Texas college-based internship program; or
(iii) a healthcare professional preceptor.
(D) All internship experience shall be approved by the
board and shall occur in sites and under conditions which teach one
or more of the competency objectives listed in subsection (a) of this
section.
(E) Prior to taking the licensure examination any appli-
cant participating in a Texas college-based internship shall complete
the requirements of such internship.
(F) Pharmacist-interns completing a board-approved
Texas college-based structured internship will be awarded 1,500 hours
of internship experience, or the number of hours actually obtained if
greater than 1,500. No credit shall be awarded for didactic experience.
(G) No more than 300 hours of the required 1,500 hours
may be obtained under a preceptor that is a healthcare professional.
(2) Internship experience acquired by student-interns not
in a Texas College of Pharmacy Internship Program.
(A) A person may be designated a student-intern pro-
vided he/she meets all of the following requirements:
(i) has made application to the board;
(ii) is enrolled in the professional sequence of a col-
lege of pharmacy whose professional degree program has been accred-
ited by ACPE and approved by the board;
(iii) has successfully completed the rst profes-
sional year and a minimum of 30 credit hours of work towards a
professional degree in pharmacy; and
(iv) has met all requirements necessary in order for
the Board to access the criminal history records information, including
submitting ngerprint information and being responsible for all asso-
ciated costs.
(B) The terms of the student internship shall be as fol-
lows.
(i) The internship shall be gained concurrent with
college attendance, which may include:
(I) partial semester breaks such as spring breaks;
(II) between semesters; and
(III) whole semester breaks provided the stu-
dent-intern attended the college in the immediate preceding semester
and is scheduled with the college to attend in the immediate subsequent
semester.
(ii) The student internship shall be board-approved
and gained in a pharmacy licensed by the board, or a federal govern-
ment pharmacy participating in a board-approved internship program.
(iii) The student internship shall be in the presence
of and under the direct supervision of a board-approved preceptor who
is licensed by the board.
(C) None of the internship hours acquired may be sub-
stituted for any of the hours required in the Texas college of pharmacy
internship program.
(3) Expiration date for student-intern designation. The stu-
dent-internship remains in effect until the earlier of the following oc-
curs:
(A) the student-intern voluntarily or involuntarily
ceases enrollment in a college of pharmacy whose professional degree
program has been accredited by ACPE and approved by the board;
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(B) the failure of the student-intern to take the
NAPLEX and Texas Jurisprudence Examinations within three calen-
dar months after graduation;
(C) upon receipt of the results of the NAPLEX and
Texas Jurisprudence Examinations specied in this section.
(d) Extended-internship program.
(1) A person may be designated an extended-intern pro-
vided he/she has made application to the board and met one of the fol-
lowing requirements:
(A) passed NAPLEX and the Texas Pharmacy Jurispru-
dence Examination but lacks the required number of internship for li-
censure;
(B) applied to the board to take the NAPLEX and Texas
Jurisprudence Examinations within three calendar months after gradu-
ation and has:
(i) graduated and received a professional degree
from a college of pharmacy the professional degree program of which
has been accredited by ACPE and approved by the board; or
(ii) completed all of the requirements for graduation
and receipt of a professional degree from a college of pharmacy the
professional degree program of which has been accredited by ACPE
and approved by the board; or
(C) applied to the board to take the NAPLEX and Texas
Jurisprudence Examinations within three calendar months after obtain-
ing full certication from the Foreign Pharmacy Graduate Equivalency
Commission;
(D) applied to the board for re-issuance of a pharmacist
license which has expired for more than two years but less than ten
years and has successfully passed the Texas pharmacy jurisprudence
examination, but lacks the required number of hours of internship or
continuing education required for licensure; or
(E) been ordered by the Board to complete an intern-
ship.
(2) In addition to meeting one of the requirements in para-
graph (1) of this subsection, an applicant for an extended-internship
must meet all requirements necessary in order for the Board to access
the criminal history records information, including submitting nger-
print information and being responsible for all associated costs.
(3) The terms of the extended-internship shall be as fol-
lows.
(A) The extended-internship shall be board-approved
and gained in a pharmacy licensed by the board, or a federal govern-
ment pharmacy participating in a board-approved internship program.
(B) The extended-internship shall be in the presence of
and under the direct supervision of a board-approved preceptor who is
licensed by the board.
(4) The extended internship remains in effect until the ear-
lier of the following occurs:
(A) the failure of the extended-intern to take the
NAPLEX and Texas Jurisprudence Examinations within three
calendar months after graduation or Foreign Pharmacy Graduate
Equivalency Commission (FPGEC) certication;
(B) the failure of the extended-intern to pass the
NAPLEX and Texas Jurisprudence Examinations specied in this
section; or
(C) the failure of the extended-intern to complete the
requirements for licensure within two years after passing the required
examination(s).
(5) An applicant for licensure who has completed less than
500 hours of internship at the time of application shall complete the re-
mainder of the 1,500 hours of internship and have the preceptor certify
that the applicant has met the objectives listed in subsection (a) of this
section.
(e) Pharmacist-intern identication.
(1) The board shall provide the pharmacist-intern written
documentation of his or her designation as a pharmacist-intern. This
written documentation serves as identication and authorization to per-
form the duties of a pharmacist-intern as described in §283.5 of this title
(relating to Pharmacist-Intern Duties).
(2) Pharmacist-interns shall keep this written documenta-
tion with them at all times they are serving as a pharmacist-intern and
make it available for inspection by board agents.
(3) All pharmacist-interns shall wear an identication tag
or badge which bears the person’s name and identies him or her as a
pharmacist-intern.
(f) Pharmacist-intern Notication Requirement. A pharma-
cist-intern shall notify the board in writing within 10 days of a change
of address, giving the old and new address.
§283.7. Examination Requirements.
Each applicant for licensure by examination shall pass the Texas Phar-
macy Jurisprudence Examination and the NAPLEX. The examination
requirements shall be as follows:
(1) Prior to taking the required examination, the applicant
shall meet:
(A) the educational and age requirements as set forth in
§283.3 of this title (relating to Educational and Age Requirements) and
(B) all requirements necessary in order for the Board to
access the criminal history record information, including submitting
ngerprint information and being responsible for all associated costs.
(2) All applicants shall pass NAPLEX, which includes, at





(E) practice of pharmacy.
(3) Effective October 1, 1979, the following requirements
apply.
(A) To pass NAPLEX, an applicant shall make the fol-
lowing grades:
(i) a minimum grade of 60 on chemistry, mathemat-
ics, pharmacy, and pharmacology test;
(ii) a minimum grade of 75 on the practice of phar-
macy test; and
(iii) a minimum average grade of 75 on the
NAPLEX.
(B) Should the applicant fail to achieve a minimum
grade of 60 in any of the tests set out in paragraph (2)(A)-(D) of this
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section or fail to achieve a minimum grade of 75 in the practice of
pharmacy test or fail to achieve a minimum average grade of 75 in the
NAPLEX, such applicant, in order to be licensed, is required to retake
all tests until such time as the minimum average grades are achieved.
(4) Effective June 1, 1986, the following requirements ap-
ply.
(A) To pass the NAPLEX, an applicant shall make a
minimum average grade of 75.
(B) Should the applicant fail to achieve a minimum av-
erage grade of 75 in the NAPLEX, such applicant, in order to be li-
censed, shall retake the NAPLEX, as specied in §283.11 of this title
(relating to Examination Retake Requirements) until such time as a
minimum average grade of 75 is achieved.
(5) To pass the Texas Pharmacy Jurisprudence Examina-
tion, an applicant shall make a minimum grade of 75. Should the appli-
cant fail to achieve a minimum grade of 75 on the Texas Pharmacy Ju-
risprudence Examination, such applicant, in order to be licensed, shall
retake the Texas Pharmacy Jurisprudence Examination as specied in
§283.11 of this title (relating to Examination Retake Requirements) un-
til such time as a minimum average grade of 75 is achieved.
(6) If the applicant should fail one of the examinations, the
grade of the examination which the applicant initially passed may be
used for the purpose of licensure by examination for a period of two
years from the date of passing the initial examination.
(7) Examination applications and fees as specied in
§283.9(a) of this title (relating to Fee Requirements for Licensure by
Examination and Reciprocity) shall be received in the board ofce no
later than six weeks prior to the examination date.
(8) Each applicant for licensure by examination utilizing
NAPLEX scores transferred from another state shall meet the following
requirements for licensure in addition to the requirements set out in
paragraphs (1)-(7) of this section.
(A) The applicant shall request NABP to transfer
NAPLEX scores to the board. Such request shall be in accordance
with NABP policy.
(B) The applicant shall pay the fee set out in §283.9 of
this title (relating to Fee Requirements for Licensure by Examination
and Reciprocity).
(9) The NAPLEX and Texas Pharmacy Jurisprudence Ex-
amination shall be administered in compliance with the Americans with
Disabilities Act of 1990 (42 U.S.C. Section 12101 et seq.) and in ac-
cordance with NABP policy.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas State Board of Pharmacy
Effective date: September 3, 2006
Proposal publication date: June 23, 2006
For further information, please call: (512) 305-8028
CHAPTER 291. PHARMACIES
SUBCHAPTER A. ALL CLASSES OF
PHARMACIES
22 TAC §291.6
The Texas State Board of Pharmacy adopts amendments to
§291.6 concerning Pharmacy License Fees. The amendments
are adopted without changes to the proposed text as published
in the June 23, 2006, issue of the Texas Register(31 TexReg
5006).
The amendments decrease pharmacy license fees based on
revenue projections.
No comments were received.
The amendments are adopted under §551.002 and §554.051 of
the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code) The Board interprets §551.002 as au-
thorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas State Board of Pharmacy
Effective date: November 1, 2006
Proposal publication date: June 23, 2006
For further information, please call: (512) 305-8028
22 TAC §291.28
The Texas State Board of Pharmacy adopts new §291.28, con-
cerning Patient Access to Condential Records. The new rule is
adopted with changes to the proposed text as published in the
June 23, 2006, issue of the Texas Register (31 TexReg 5007).
A grammatical error was corrected.
The new rule requires pharmacies to provide patients with their
condential records.
Written comments were received from the National Association
of Chain Drug Stores (NACDS). NACDS stated that pharmacies
may need up to two business days to provide records maintained
at the pharmacy and ve business days for records that are
stored off-site. The Board disagrees with this comment and be-
lieves that records must be made available within the timeframe
stated in the proposed rule in order to protect patient safety in
a medical emergency. NACDS stated that the fee for providing
records should be $25.00 per pharmacy location. The Board
agrees with this comment, and notes that the fee is for each li-
censed pharmacy as stated in the rule. NACDS also requested
the Board clarify that a pharmacy may request and receive pay-
ment before the information is provided to the patient; or in the
alternative, that a pharmacy would not be required to provide
the requested information if the patient has an unpaid balance
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for previous record requests. The Board did not agree with this
comment or adopt any amendments with regard to this comment.
The new rule is adopted under §551.002 and §554.051 of the
Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569, Texas
Occupations Code). The Board interprets §551.002 as autho-
rizing the agency to protect the public through the effective con-
trol and regulation of the practice of pharmacy. The Board inter-
prets §554.051(a) as authorizing the agency to adopt rules for
the proper administration and enforcement of the Act.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.
§291.28. Patient Access to Condential Records.
(a) Access to condential records. A pharmacy shall comply
with the request of a patient or a patient’s agent to inspect or obtain a
copy of the patient’s condential records maintained by the pharmacy,
as dened in §551.003(10) of the Act.
(b) Form of request. The pharmacy may require a patient or
a patient’s agent to make requests for condential records in writing,
provided such a requirement has been communicated to the patient or
patient’s agent.
(c) Timely action by pharmacy. The pharmacy must respond
to a request for condential records in a timely manner.
(1) The pharmacy must respond to a request for conden-
tial records no later than thirty days after receipt of the request by pro-
viding a copy of the records or, with the consent of the patient or pa-
tient’s agent, a summary or explanation of such information. If the
pharmacy is unable to take such action within thirty days of receiving
the request, the pharmacy may extend the time for such action by no
more than thirty days, provided that:
(A) the pharmacy provides the patient with a written
statement of the reasons for the delay and the date by which the phar-
macy will respond to the request; and
(B) the pharmacy shall have only one such extension of
time.
(2) The pharmacy must provide condential records as re-
quested by the patient or the patient’s agent by either:
(A) mailing a copy of the records; or
(B) at the patient’s request, arranging for a convenient
time and place for the individual to inspect or obtain a copy of the
records.
(3) Access to condential records may be expedited at the
request of the patient or the patient’s agent if there is a medical emer-
gency. The pharmacy must respond to a request for expedited access
to condential records within 24 hours if the records are maintained at
the pharmacy or within 72 hours if the records are stored off-site. The
pharmacy may charge a reasonable fee, in addition to the fees outlined
in subsection (d) of this section, of no more than $25.00 for expediting
a request for access to condential records.
(d) Fees. The pharmacy may charge a reasonable, cost-based
fee for providing a copy of condential records requested by a patient
or a patient’s agent or, with the consent of the patient or patient’s agent,
a summary or explanation of such information.
(1) A reasonable fee shall be a charge of no more than
$25.00 for the rst twenty pages and $0.50 per page for every page
thereafter. A reasonable fee shall include only the cost of:
(A) copying, including the cost of supplies for and labor
of copying;
(B) postage, when the individual has requested the
records be mailed; and
(C) preparing an explanation or summary of the pro-
tected health information, if appropriate and consented to by the patient
or patient’s agent.
(2) If an afdavit is requested certifying that the informa-
tion is a true and correct copy of the records, a reasonable fee of no
more than $15.00 may be charged for executing the afdavit.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas State Board of Pharmacy
Effective date: September 3, 2006
Proposal publication date: June 23, 2006
For further information, please call: (512) 305-8028
CHAPTER 295. PHARMACISTS
22 TAC §295.5
The Texas State Board of Pharmacy adopts amendments to
§295.5 concerning Pharmacist License or Renewal Fees. The
amendments are adopted without changes to the proposed text
as published in the June 23, 2006, issue of the Texas Register,
(31 TexReg 5008).
The amendments decrease pharmacist license fees based on
revenue projections.
No comments were received.
The amendments are adopted under sections 551.002, and
554.051 of the Texas Pharmacy Act (Chapters 551-566 and
568-569, Texas Occupations Code) The Board interprets sec-
tion 551.002 as authorizing the agency to protect the public
through the effective control and regulation of the practice of
pharmacy. The Board interprets section 554.051(a) as authoriz-
ing the agency to adopt rules for the proper administration and
enforcement of the Act.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas State Board of Pharmacy
Effective date: November 1, 2006
Proposal publication date: June 23, 2006
For further information, please call: (512) 305-8028
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CHAPTER 297. PHARMACY TECHNICIANS
AND PHARMACY TECHNICIAN TRAINEES
22 TAC §297.4
The Texas State Board of Pharmacy adopts amendments to
§297.4 concerning Fees. The amendments are adopted with
changes to the proposed text as published in the June 23, 2006,
issue of the Texas Register (31 TexReg 5009). A change was
made to the pharmacy technician renewal fee to correctly reect
the $2 fee decrease.
The amendments decrease pharmacy technician registration
fees based on revenue projections.
No comments were received.
The amendments are adopted under sections 551.002, and
554.051 of the Texas Pharmacy Act (Chapters 551 - 566 and
568 - 569, Texas Occupations Code) The Board interprets
section 551.002 as authorizing the agency to protect the public
through the effective control and regulation of the practice of
pharmacy. The Board interprets section 554.051(a) as authoriz-
ing the agency to adopt rules for the proper administration and
enforcement of the Act.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.
§297.4. Fees.
(a) Pharmacy technician trainee. There shall be no fee for reg-
istration as a pharmacy technician trainee.
(b) Pharmacy technician.
(1) Biennial Registration. The board shall require biennial
renewal of all pharmacy technician registrations provided under Chap-
ter 568 of the Act.
(2) Initial Registration Fee.
(A) The fee for initial registration shall be $54 for a two
year registration and is composed of the following fees:
(i) $46 for processing the application and issuance
of the pharmacy technician registration as authorized by the Act,
§568.005;
(ii) a $3 surcharge to fund TexasOnline as autho-
rized by Chapter 2054, Subchapter I, Government Code; and
(iii) $5 surcharge to fund the Ofce of Patient
Protection as authorized by Chapter 101, Subchapter G, Occupations
Code.
(B) The initial registration fee shall be prorated based
on the assigned expiration date.
(3) Renewal Fee. The fee for biennial renewal of a phar-
macy technician registration shall be $51 and is composed of the fol-
lowing:
(A) $46 for processing the application and issuance
of the pharmacy technician registration as authorized by the Act,
§568.005;
(B) a $3 surcharge to fund TexasOnline as authorized
by Chapter 2054, Subchapter I, Government Code; and
(C) $2 surcharge to fund the Ofce of Patient Protection
as authorized by Chapter 101, Subchapter G, Occupations Code.
(c) Duplicate or Amended Certicates. The fee for issuance
of a duplicate or amended pharmacy technician trainee registration cer-
ticate or pharmacy technician registration renewal certicate shall be
$20.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas State Board of Pharmacy
Effective date: November 1, 2006
Proposal publication date: June 23, 2006
For further information, please call: (512) 305-8028
PART 21. TEXAS STATE BOARD OF
EXAMINERS OF PSYCHOLOGISTS
CHAPTER 463. APPLICATIONS AND
EXAMINATIONS
22 TAC §463.5
The Texas State Board of Examiners of Psychologists adopts
amendments to §463.5 concerning Application File Require-
ments without changes to the proposed text as published in the
June 16, 2006, issue of the Texas Register (31 TexReg 4826).
The amendments are being adopted to clarify to applicants that
references submitted for the purpose of licensure cannot be by
persons who are related to the applicant within the second de-
gree of afnity or within the second degree by consanguinity.
The adopted amendments will help to ensure that reference let-
ters are provided by objective individuals.
No comments were received regarding adoption of the amend-
ments.
The amendments are adopted under Texas Occupations Code,
Title 3, Subtitle I, Chapter 501, which provides the Texas State
Board of Examiners of Psychologists with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas State Board of Examiners of Psychologists
Effective date: September 3, 2006
Proposal publication date: June 16, 2006
For further information, please call: (512) 305-7700
22 TAC §463.28
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The Texas State Board of Examiners of Psychologists adopts
new rule §463.28 concerning Emergency Limited Temporary Li-
censure without changes to the proposed text as published in the
June 16, 2006, issue of the Texas Register (31 TexReg 4827).
The new rule is being adopted to allow the Board adjust the
requirements for limited temporary licensure for out-of-state li-
censees desiring to temporarily provide psychological services
in the case of a declared national disaster.
The adopted new rule will clarify emergency limited temporary
licensure.
No comments were received regarding adoption of the new rule.
The new rule is adopted under Texas Occupations Code, Title 3,
Subtitle I, Chapter 501, which provides the Texas State Board of
Examiners of Psychologists with the authority to make all rules,
not inconsistent with the Constitution and Laws of this State,
which are reasonably necessary for the proper performance of
its duties and regulations of proceedings before it.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas State Board of Examiners of Psychologists
Effective date: September 3, 2006
Proposal publication date: June 16, 2006
For further information, please call: (512) 305-7700
CHAPTER 471. RENEWALS
22 TAC §471.5
The Texas State Board of Examiners of Psychologists adopts
amendments to §471.5 concerning Updated Information Re-
quirements without changes to the proposed text as published
in the June 16, 2006, issue of the Texas Register (31 Tex Reg
4827).
The amendments are being adopted to clarify the information
that is needed on the annual renewal form.
The adopted amendments will clearly enforce the rule and clarify
the information that is needed on the annual renewal form.
No comments were received regarding adoption of the amend-
ments.
The amendments are adopted under Texas Occupations Code,
Title 3, Subtitle I, Chapter 501, which provides the Texas State
Board of Examiners of Psychologists with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas State Board of Examiners of Psychologists
Effective date: September 3, 2006
Proposal publication date: June 16, 2006
For further information, please call: (512) 305-7700
PART 23. TEXAS REAL ESTATE
COMMISSION
CHAPTER 533. PRACTICE AND PROCEDURE
22 TAC §533.34, §533.35
The Texas Real Estate Commission (TREC) adopts amend-
ments to §533.34, concerning Disapproval of an Application
for a License or Registration and §533.35, concerning Re-
vocation or Other Action against a License or Registration.
Section 533.35 is adopted with changes to the proposed text as
published in the July 7, 2006, issue of the Texas Register (31
TexReg 5434). Section 533.34 is adopted without changes and
will not be republished.
The amendment to §533.34 claries that notice of disapproval
will not be provided to a sponsoring broker of an applicant for
a salesperson license as such licenses are issued as inactive
with no sponsoring broker. The amendment to §533.35 clari-
es that a hearing concerning a revocation or other disciplinary
action against a licensee will be held at a time and place desig-
nated by the Commission except in cases involving a violation
of §1101.652(a)(3) or (b), Texas Occupations Code. In those
cases, the hearing shall be held pursuant to §1101.657(d) if the
licensee requests. The difference between the rule as proposed
and the rule as adopted was the addition of a period to correct
a typographical error. The amendments are adopted in connec-
tion with TREC’s on-going review of its rules and are generally
intended to update and to clarify the rules to be consistent with
Chapter 1101, Occupations Code, and recent revisions thereto.
The reasoned justication for the amendments to the rules is
consistency with the underlying statutory requirements.
No comments were received regarding the amendments to the
rules as proposed.
The amendments are adopted under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commission
to make and enforce all rules and regulations necessary for the
performance of its duties and to establish standards of conduct
and ethics for its licensees in keeping with the purpose and intent
of the Act to insure compliance with the provisions of the Act.
The statute affected by this adoption is Texas Occupations Code,
Chapter 1101. No other statute, code or article is affected by the
adopted amendments.
§533.35. Revocation or Other Action against a License or Registra-
tion.
A license or registration issued by the Texas Real Estate Commission
may not be revoked or other action taken against the license or registra-
tion except after notice and opportunity for hearing pursuant to statu-
tory obligation and these sections. If a real estate salesperson is a re-
spondent, the commission also will notify the salesperson’s sponsoring
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broker of the hearing. If an apprentice inspector or real estate inspector
is a respondent, the commission also will notify the sponsoring profes-
sional inspector of the hearing. The hearing will be held at a time and
place designated by the commission, except as provided by §1101.657,
Texas Occupations Code, for a violation of §1101.652(a)(3) or (b). Pur-
suant to §1101.657, upon the written request of a respondent licensed
as a Texas real estate broker or real estate led within ve days after
receipt of the notice of hearing, the hearing will be held in the county
where the principal place of business of the respondent is maintained.
If the respondent is a licensee or registrant who does not reside within
this state, the hearing may be held in any county within this state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Real Estate Commission
Effective date: August 28, 2006
Proposal publication date: July 7, 2006
For further information, please call: (512) 465-3900
CHAPTER 535. GENERAL PROVISIONS
SUBCHAPTER R. REAL ESTATE
INSPECTORS
22 TAC §535.217
The Texas Real Estate Commission (TREC) adopts the repeal
of §535.217, concerning Dishonest Conduct as Grounds for Dis-
ciplinary Action without changes as published in the May 19,
2006, issue of the Texas Register (31 TexReg 4158) and will not
be republished. The subjects addressed in the repealed sec-
tion are covered in new amendments to §535.220 that the Com-
mission is simultaneously adopting as part of the Real Estate
Inspector Committee recommendations regarding Professional
Conduct and Ethics. As the new subsections comprehensively
address the subjects of the repealed rule as well implement the
recommendations, repeal of the rule is necessary to avoid con-
fusion and repetition.
The reasoned justication for the repeal is clarication of inspec-
tor standards of real estate inspector professional conduct and
ethics.
No comments were received regarding the repeal as proposed.
The repeal is adopted under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commission
to make and enforce all rules and regulations necessary for the
performance of its duties and to establish standards of conduct
and ethics for its licensees in keeping with the purpose and
intent of the Act to insure compliance with the provisions of the
Act.
The statute affected by this repeal is Texas Occupations Code,
Chapter 1102. No other statute, code or article is affected by the
repeal.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Real Estate Commission
Effective date: August 28, 2006
Proposal publication date: May 19, 2006
For further information, please call: (512) 465-3900
22 TAC §535.220
The Texas Real Estate Commission (TREC) adopts amend-
ments to §535.220, concerning Professional Conduct and Ethics
with changes to the proposed text as published in the May 19,
2006, issue of the Texas Register (31 TexReg 4158).
The changes to the adopted text that were not in the proposed
text replace the term "an earnest money" with "a real estate" and
the last "or" with "of" in §535.220(e)(6), and clarify subsection
(e)(3), the provision addressing referral activity relating to adver-
tising. New subsection (e)(8) permits an inspector to engage in
legal promotional or educational activities to or with a settlement
service provider that are not conditioned on the referral of busi-
ness and permits an inspector to purchase advertising and pro-
motion at market rates from any person in any publication, event
or media. The revisions to the rules as adopted do not change
the nature or scope so much that they could be deemed differ-
ent rules. The rules as adopted do not affect individuals other
than those contemplated by the rules as proposed. The rules
as adopted do not impose more onerous requirements that the
proposed versions and do not materially alter the issues raised
in the proposed rules. Changes in the adopted rules respond to
public comments or otherwise reect nonsubstantive variations
from the proposed rules to clarify their intent and improve style
and readability.
Section 535.220 as adopted prohibits contingency arrangements
in cases where compensation depends on specic ndings or
on closing or settlement; prohibits an inspector from paying a
fee to or receiving a fee from a "settlement service provider" as
dened in the rule for the referral of inspections, for inclusion
on a list of preferred providers, or for inclusion on a list of in-
spectors contingent on other nancial agreements; permits an
inspector to engage in legal promotional or educational activities
to or with a settlement service provider that are not conditioned
on the referral of business; permits an inspector to purchase ad-
vertising and promotion at market rates from any person in any
publication, event or media; prohibits an inspector from accept-
ing a fee for referring services that are not settlement services
or other products to the inspector’s client without the consent of
the inspector’s client; claries that an inspector may pay or re-
ceive a fee for services actually rendered; prohibits an inspector
from conducting repair for a fee of any systems or components
of property covered by the Standards of Practice on which the
inspector has performed an inspection under a real estate con-
tract, lease, or exchange of real property within 12 months of the
date of the inspection; and prohibits an inspector from disclos-
ing inspection results or client information without prior approval
from the client, except for observed immediate safety hazards to
occupants exposed to such hazards.
There were three comments to the amendments as proposed.
One of the commenters was the Texas Association of Real-
tors (TAR). The rst commenter approved of the revisions to
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§535.220. The second commenter pointed out that the term
"earnest money contract" is not generally used to refer to the
standard real estate contracts promulgated by the Commission.
The Commission agrees with the commenter and has changed
§535.220 as described above. TAR suggested that the Com-
mission add subsection (e)(8) as more fully described above.
The Commission agrees with TAR.
The reasoned justication for the amendments is full trans-
parency and disclosure of the cost of obtaining a real estate
inspection in connection with the purchase or sale of real
property.
The amendments are adopted under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commission
to make and enforce all rules and regulations necessary for the
performance of its duties and to establish standards of conduct
and ethics for its licensees in keeping with the purpose and intent
of the Act to insure compliance with the provisions of the Act.
The statute affected by this adoption is Texas Occupations Code,
Chapter 1102. No other statute, code or article is affected by the
adopted amendments.
§535.220. Professional Conduct and Ethics.
(a) The responsibility of those persons who engage in the busi-
ness of performing independent inspections of improvements in real
estate transactions imposes integrity beyond that of a person involved
in ordinary commerce. Each inspector must maintain a high standard
of professionalism, independence, objectivity and fairness while per-
forming inspections in a real estate transaction. Each inspector licensee
must also uphold, maintain, and improve the integrity, reputation, and
practice of the home inspection profession.
(b) The relationship between an inspector and a client should
at a minimum meet the following guidelines.
(1) In accepting employment as an inspector, the inspector
should protect and promote the interest of his client to the best of his
ability and knowledge, recognizing that the client has placed his trust
and condence in the inspector.
(2) In the interest of his client and his profession, the in-
spector should endeavor always to maintain and increase his level of
knowledge regarding new developments in the eld of inspection.
(3) The inspector should conduct his business in a manner
that will assure his client of the inspector’s independence from outside
inuence and interests that might compromise his ability to render a
fair and impartial opinion regarding any inspection performed.
(c) The relationship between an inspector and the public
should at a minimum meet the following guidelines.
(1) The inspector should deal with the general public at all
times and in all manners in a method that is conducive to the promotion
of professionalism, independence and fairness to himself, his business
and the inspection industry.
(2) The inspector should attempt to assist the general public
in recognizing and understanding the need for inspections, whether the
inspector is selected to perform such inspection or not.
(3) The inspector accepts the duty of protecting the public
against fraud, misrepresentation or unethical practices in the eld of
real estate inspections.
(d) The relationship of the inspector with another inspector
should at a minimum meet the following guidelines.
(1) The inspector should bind himself to the duty of main-
taining fairness and integrity in all dealings with other inspectors and
other persons performing real estate inspections.
(2) The inspector should cooperate with other inspectors to
insure the continued promotion of the high standards of the real estate
inspection profession and pledges himself to the continued pursuit of
increasing competence, fairness, education and knowledge necessary
to achieve the condence of the public.
(3) If an inspector has knowledge of a possible violation of
the rules of the Texas Real Estate Commission or Texas Occupations
Code, Chapter 1102, the inspector should report the possible violation
to the Texas Real Estate Commission.
(e) An inspector shall comply with the following require-
ments.
(1) An inspector shall not inspect properties under contin-
gent arrangements whereby any compensation or future referrals are
dependent on reported ndings or on the closing or settlement of a prop-
erty.
(2) In this section "settlement service" means any service
provided in connection with a prospective or actual settlement, and
"settlement service provider" includes, but is not limited to, any one
or more of the following:
(A) Federally related mortgage loan originator;
(B) Mortgage broker;
(C) Title service provider;
(D) Attorney;
(E) A person who prepares documents, including nota-




(I) A person who provides mortgage insurance services;
(J) A person who provides services involving hazard,
ood, or other casualty insurance or homeowner’s warranties;
(K) Real estate agent or broker; and
(L) A person who provides any other services for which
a settlement service provider requires a borrower or seller to pay.
(3) An inspector shall not pay or receive a fee or other valu-
able consideration to or from any other settlement service provider for,
but not limited to, the following:
(A) the referral of inspections;
(B) inclusion on a list of inspectors, preferred providers,
or similar arrangements; or
(C) inclusion on lists of inspectors contingent on other
nancial agreements.
(4) An inspector shall not receive a fee or other valuable
consideration, directly or indirectly, for referring services that are not
settlement services or other products to the inspector’s client without
the client’s consent.
(5) This section does not prohibit an inspector from paying
or receiving a fee or other valuable consideration, such as to or from a
contractor, for services actually rendered.
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(6) An inspector shall not accept employment to repair, re-
place, maintain or upgrade systems or components of property covered
by the Standards of Practice under this Subchapter on which the inspec-
tor has performed an inspection under a real estate contract, lease, or
exchange of real property within 12 months of the date of the inspec-
tion.
(7) Inspectors shall not disclose inspection results or client
information without prior approval from the client. Inspectors, at their
discretion, may disclose observed immediate safety hazards to occu-
pants exposed to such hazards when feasible.
(8) This subsection does not prohibit an inspector from:
(A) engaging in legal promotional or educational activ-
ities to or with settlement service providers that are not conditioned on
the referral of business; or
(B) purchasing advertising and promoting the inspector
at market rates from any person in any publication, event or media.
(f) The inspector should make a reasonable attempt to cooper-
ate with other professionals and related tradespersons at all times and
in all manners in a method that is conducive to the promotion of pro-
fessionalism, independence and fairness to himself, his business, and
the inspection industry.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 543. RULES RELATING TO THE
PROVISIONS OF THE TEXAS TIMESHARE
ACT
22 TAC §§543.3, 543.4, 543.12
The Texas Real Estate Commission (TREC) adopts amend-
ments to §543.3, concerning Fees, §543.4, concerning Forms,
and new §543.12, concerning Renewal of Registration. Sec-
tions 543.3 and 543.12 are adopted without changes to the
proposed text as published in the July 7, 2006, issue of the
Texas Register (31 TexReg 5435). Section 543.4 is adopted
with changes to the forms adopted by reference, therefore the
text of the rule will be republished.
The amendments and new rule are adopted to implement revi-
sions to the Texas Timeshare Act, Chapter 221, Texas Property
Code enacted during the 79th Legislative Session, Regular Ses-
sion, by House Bill 1045. The amendments provide for renewal
requirements for registered timeshare properties, including a re-
newal form, and renewal fees. The amendments amend the Ab-
breviated Registration of a Timeshare Plan form to request ad-
ditional information from the developer about the jurisdiction in
which the plan is already registered and to x some typograph-
ical errors in the form. The proposed Renewal of Registration
form was changed to correct typographical errors. Part I.F. of
the proposed Abbreviated Registration of a Timeshare Plan form
was changed to make it clear that the developer must provide ad-
ditional information about any one jurisdiction in which the plan
is already registered. The developer need not provide the infor-
mation for all jurisdictions in which the plan is registered.
The revisions to the rules and forms as adopted do not change
the nature or scope so much that they could be deemed differ-
ent rules or forms. The rules as adopted do not affect individ-
uals other than those contemplated by the rules as proposed.
The rules as adopted do not impose more onerous requirements
that the proposed versions and do not materially alter the is-
sues raised in the proposed rules. Changes in the adopted rules
and forms adopted by reference reect nonsubstantive varia-
tions from the proposed rules and forms to clarify their intent and
improve style and readability.
The reasoned justication for the amendments to the rules is
consistency and implementation of the underlying statutory re-
quirements.
No comments were received regarding the amendments to the
rules as proposed.
The amendments are adopted under the Texas Property Code,
§221.024, which authorizes the Texas Real Estate Commission
to prescribe and publish forms and adopt rules necessary to
carry out the provisions of The Texas Timeshare Act.
The statute which is affected by this adoption is the Texas Prop-
erty Code, Chapter 221. No other statute, code or article is af-
fected by the amendments and new rule.
§543.4. Forms.
(a) The Texas Real Estate Commission adopts by reference re-
vised Application to Register a Timeshare Plan, Form TSR 1-4, ap-
proved by the commission in 2005. This document is published by and
available from the Texas Real Estate Commission, P.O. Box 12188,
Austin, Texas 78711-2188, www.trec.state.tx.us.
(b) The Texas Real Estate Commission adopts by reference
revised Application to Amend a Timeshare Registration, Form TSR
2-4, approved by the commission in 2005. This form is published by
and available from the Texas Real Estate Commission, P.O. Box 12188,
Austin, Texas 78711-2188, www.trec.state.tx.us.
(c) The Texas Real Estate Commission adopts by reference
Application for Abbreviated Registration of a Timeshare Plan, Form
TSR 3-1, approved by the commission in 2006. This document is pub-
lished by and available from the Texas Real Estate Commission, P.O.
Box 12188, Austin, Texas 78711-2188, www.trec.state.tx.us.
(d) The Texas Real Estate Commission adopts by reference
Application for Pre-sale Authorization, Form TSR 4-0, approved by
the commission in 2005. This document is published by and avail-
able from the Texas Real Estate Commission, P.O. Box 12188, Austin,
Texas 78711-2188, www.trec.state.tx.us.
(e) The Texas Real Estate Commission adopts by reference Es-
crow Surety Bond, Form TSR 5-0, approved by the commission in
2005. This document is published by and available from the Texas
Real Estate Commission, P.O. Box 12188, Austin, Texas 78711-2188,
www.trec.state.tx.us.
(f) The Texas Real Estate Commission adopts by Construction
Surety Bond, Form TSR 6-0 approved by the commission in 2005.
This document is published by and available from the Texas Real
Estate Commission, P.O. Box 12188, Austin, Texas 78711-2188,
www.trec.state.tx.us.
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(g) The Texas Real Estate Commission adopts by reference
Consent to Service of Process, Form TSR 7-0 approved by the com-
mission in 2005. This document is published by and available from
the Texas Real Estate Commission, P.O. Box 12188, Austin, Texas
78711-2188, www.trec.state.tx.us .
(h) The Texas Real Estate Commission adopts by reference
Application to Renew the Registration of a Timeshare Plan, Form TSR
8-0, approved by the Commission in 2006. This document is published
by and available from the Texas Real Estate Commission, P.O. Box
12188, Austin, TX 78711-2188, www.trec.state.tx.us.
(i) Applicants may reproduce the forms adopted by the com-
mission from printed copies and by computer. With the exception of
the changes to the forms which are permitted by this section, the ap-
plicant shall reproduce the text of the forms verbatim and the spacing,
length of blanks, fonts and placement of text on the page must appear
to be substantially similar to that used by the commission in the printed
version of the form.
(j) When using the forms, the applicant must comply with the
following:
(1) The applicant may select the type and size of the fonts,
provided the fonts are no smaller than those used in the printed version
of the form adopted by the commission.
(2) The forms must be printed on letter sized ("8 1/2 by
11") paper.
(3) Whether a form is reproduced by computer or is
preprinted by the applicant, the applicant may allocate such space
for narrative responses where noted as the applicant deems necessary
or may attach additional pages containing narrative responses to the
application.
(4) The applicant may renumber the pages of a form to cor-
respond with any changes made necessary due to adjusting the space
for narrative responses.
(5) The applicant may not alter the text of a promulgated
application form.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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TITLE 25. HEALTH SERVICES
PART 1. DEPARTMENT OF STATE
HEALTH SERVICES
CHAPTER 157. EMERGENCY MEDICAL
CARE
The Executive Commissioner of the Health and Human Ser-
vices Commission (commission), on behalf of the Department
of State Health Services (department), adopts the repeal of
§§157.14, 157.33, 157.34, and 157.40 and new §§157.14,
157.33, 157.34, and 157.40, concerning the requirements for
rst responder organizations, certication, recertication and
paramedic licensure. New §157.14 and §157.34 are adopted
with changes to the proposed text as published in the April
14, 2006, issue of the Texas Register (31 TexReg 3160). The
repeal of §§157.14, 157.33, 157.34, 157.40 and new §157.33
and §157.40 are adopted without changes and, therefore, the
sections will not be republished.
BACKGROUND AND PURPOSE
Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Sections 157.14, 157.33, 157.34
and 157.40 have been reviewed and the department has deter-
mined that reasons for adopting the sections continue to exist
because rules on this subject are needed.
Revisions of these sections were necessary to comply with the
mandatory four-year rule review. Additionally, the repealed and
new sections reect consensus achieved by the stakeholder
group (Governor’s EMS and Trauma Advisory Council) and
department staff. These sections also reect organizational
changes in the department mandated by House Bill 2292 of the
78th Texas Legislature, Regular Session, 2003.
SECTION-BY-SECTION SUMMARY
The decision to repeal §§157.14, 157.33, 157.34 and 157.40
and adopt new §§157.14, 157.33, 157.34 and 157.40 was due
to extensive formatting changes and changes within the rules to
make these sections more uniform.
New §157.14 strengthens regulation of First Responder Orga-
nizations using certied or licensed Emergency Medical Ser-
vices (EMS) personnel to provide prehospital emergency medi-
cal care. Under new §157.14, the organizations will be required
to be licensed, have medical direction, and work cooperatively
with the EMS Providers who transport the patients.
New §157.33 provides clarication to the rules, allows more ex-
ibility to candidates for EMS certication, including those coming
from other states or other health care disciplines, and parallels
requirements that candidates must meet to be eligible for taking
the credentialing exam with the National Testing Service.
New §157.34 provides clarication to the rules, allows more exi-
bility to candidates completing EMS recertication requirements,
and provides an option for candidates with inactive certications
or certications that have lapsed for more than one year.
New §157.40 provides clarication to the rules, allows more ex-
ibility to candidates for EMS paramedic licensure, parallels re-
quirements that candidates must meet to be eligible for taking
the credentialing exam with the National Testing Service, and
provides an option for candidates with inactive licensure or a li-
cense that has lapsed for more than one year.
COMMENTS
The department, on behalf of the commission, has reviewed and
prepared responses to comments received regarding the pro-
posed rules during the comment period, which the commission
has reviewed and accepts. The commenter was an individual
representing the City of Arlington, Texas. The commenter was
not against the rules; however, suggested recommendations for
changes to new §157.14 as discussed in the summary of com-
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ments. The department, on behalf of the commission, did not
receive any public comments regarding the other proposed rules
during the comment period.
Comment: Concerning §157.14(c)(3) and §157.14(d)(4), the
commenter recommended changing "who" to "that". The result
is "Applicants that meet all the requirements shall be issued
an FRO license". The word "that" should be used because
"applicants" refers to organizations rather than persons.
Response: The commission agrees and has revised the sen-
tence to read: "Applicants that meet all the requirements shall
be issued an FRO license".
Comment: Concerning §157.14(e)(9)(B), the commenter recom-
mended changing "condition upon arrival at the scene" to "...pa-
tient’s condition when rst contacted by FRO personnel..." The
language published in the Texas Register requires the patient
report to include the patient’s condition upon the patient’s arrival
at the scene rather than upon the FRO’s arrival at the scene.
Further, because all patients cannot always be immediately lo-
cated as soon as the rst FRO personnel arrive, the requirement
should be to report the patient’s condition when contact is rst
made with the patient.
The commenter also recommended changing "EMS staff" to
"FRO personnel who provided care to the patient". "EMS staff
is vague and could refer to FRO or ambulance personnel". With
these changes, the following sentence results: "the report shall
document, at a minimum, the patient’s name, the patient’s con-
dition when rst contacted by FRO personnel; the prehospital
care provided, the dispatch time; scene arrival time; and the
identication of the FRO personnel who provided care to the
patient".
Response: The commission agrees and has revised the sen-
tence to read: "the report shall document, at a minimum, the
patient’s name, the patient’s condition when rst contacted by
FRO personnel; the prehospital care provided, the dispatch time;
scene arrival time; and the identication of the FRO personnel
who provided care to the patient".
The following changes were made as a result of staff comments:
Change: Concerning §157.14, a correction to the reference of
"paragraph" and "subsection" for proper Texas Register format-
ting was made to subsections (c)(1)(F) and (d)(2)(F) and (G) of
the section.
Change: Concerning §157.34(b)(4)(B), a title "Recertication
Course" was added to the top of the chart; §157.34(d)(3), the
word "the" was added in the last sentence to read "a total of
two times the fee shall be necessary"; §157.34(e)(2), second
sentence, added the words "times the" after the number "1-1/2"
to state "a total of 1-1/2 times the fee shall be necessary"; and
§157.34(e)(3), second sentence, the word "the" was added after
the word "times" to read "a total of two times the fee shall be
necessary".
LEGAL CERTIFICATION
The Department of State Health Services, General Counsel,
Cathy Campbell, certies that the rules, as adopted, have been
reviewed by legal counsel and found to be a valid exercise of
the agencies’ legal authority.




The adopted repeal is authorized by Health and Safety Code,
§12.0111, which requires the department to charge fees for issu-
ing or renewing a license; §773.050(e) which authorizes the de-
partment to adopt minimum standards of rst responder organi-
zations; §773.050(b) and §773.0495 which authorize the depart-
ment to adopt minimum standards for certied and licensed EMS
personnel; and Government Code, §531.0055, and Health and
Safety Code, §1001.075, which authorize the Executive Com-
missioner of the Health and Human Services Commission to
adopt rules and policies necessary for the operation and provi-
sion of health and human services by the department and for the
administration of Health and Safety Code, Chapter 1001. The re-
view of the sections implements Government Code, §2001.039.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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STATUTORY AUTHORITY
The adopted new section is authorized by Health and Safety
Code, §12.0111, which requires the department to charge fees
for issuing or renewing a license; §773.050(e) which authorizes
the department to adopt minimum standards of rst responder
organizations; §773.050(b) and §773.0495 which authorize
the department to adopt minimum standards for certied and
licensed EMS personnel; and Government Code, §531.0055,
and Health and Safety Code, §1001.075, which authorize the
Executive Commissioner of the Health and Human Services
Commission to adopt rules and policies necessary for the
operation and provision of health and human services by the
department and for the administration of Health and Safety
Code, Chapter 1001. The review of the sections implements
Government Code, §2001.039.
§157.14. Requirements for a First Responder Organization License.
(a) A First Responder Organization (FRO) is a group or asso-
ciation of certied emergency medical services personnel that works in
cooperation with a licensed emergency medical services provider to:
(1) routinely respond to medical emergency situations;
(2) utilize personnel who are emergency medical services
(EMS) certied by the Texas Department of State Health Services (de-
partment); and
(3) provide on-scene patient care to the ill and injured and
does not transport patients.
(b) Individuals or organizations meeting the description in
subsection (a) of this section must comply with the requirements out-
lined in this section including submission of an application for a li-
cense.
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(c) Application requirements for an FRO afliated with a li-
censed EMS Provider.
(1) A Basic Life Support (BLS) or Advanced Life Support
(ALS) First Responder Organization afliated with a Texas licensed
EMS Provider must apply for an FRO license by submitting a com-
pleted application to the department. A complete application consists
of the following:
(A) provider license application form;
(B) personnel list including social security number or
EMS personnel identication (ID) number and certication/licensure
level;
(C) description and map of the service area;
(D) stafng plan including days of the week and hours
of the day the FRO will be available for response;
(E) written afliation agreement with the primary li-
censed EMS provider in the service area. The primary licensed EMS
provider must provide a letter attesting that the following items have
been reviewed and approved by the director and medical director of the
EMS provider:
(i) level(s) of certication/licensure of FRO person-
nel providing care;
(ii) response, dispatch and treatment protocols in-
cluding an equipment and supply list approved by the medical director
of the licensed EMS provider;
(iii) description of how the FRO receives notica-
tion of calls;
(iv) patient care reporting procedures;
(v) process for the assessment of care provided by
the FRO personnel;
(vi) response code policies for FRO personnel;
(vii) on-scene chain-of-command policies;
(viii) policies regarding FRO personnel canceling
en route EMS units;
(ix) policies regarding FRO personnel accompany-
ing patients in EMS providers vehicles including when FRO personnel
hold the highest certication or licensure on the scene; and
(x) patient condentiality.
(F) It is not necessary to submit the individual items in
subparagraph (E)(i) - (x) of this paragraph with the application, if each
is referenced in the afliation agreement. All items listed in this para-
graph must be immediately available for review by department person-
nel upon request during unannounced site visits or complaint investi-
gations.
(2) Any FRO which is, or has a contract with, an entity
such as a business, corporation or department and whose rst responder
employees or members are compensated by that entity for providing
rst responder service shall pay a nonrefundable $60 application fee.
If the license is issued for less than 12 months, the nonrefundable fee
shall be $30. The FRO personnel described in this paragraph are not
exempt from the payment of certication or license application fees.
(3) Applicants that meet all the requirements shall be is-
sued an FRO license. The license may be valid for up to 2 years, but
may be issued for less than 2 years for administrative purposes.
(4) Although not required, the FRO license application
may be submitted with the license application of the afliated EMS
provider. The FRO is responsible for submitting fees, if applicable.
(5) An afliation agreement between a licensed EMS
provider and a licensed FRO does not automatically imply any legal
liability beyond the agreements listed in paragraph (1)(E) of this
subsection.
(6) A violation of statute or rule by an FRO will not impli-
cate the afliated EMS provider unless both organizations are involved
in the violation. Likewise, a violation of statute or rule by an afliated
EMS provider does not implicate the FRO unless both organizations
are involved in the violation.
(d) Application requirements for an FRO not afliated with a
licensed EMS provider.
(1) A BLS rst responder organization not afliated with
a licensed EMS provider may apply for an FRO License by submitting
a completed application to the department. A complete application
consists of the following:
(A) application form;
(B) personnel list including social security number or
personnel ID number and certication/licensure level;
(C) description and map of the service area;
(D) stafng plan including days of the week and hours
of the day the FRO will be available for response;
(E) response, dispatch and treatment protocols includ-
ing an equipment and supply list approved by the FRO medical direc-
tor;
(F) letter of recognition from the primary licensed 911
EMS Provider or from the highest elected city/county ofcial in the
service area and a written explanation why the EMS provider will not
enter into an agreement with the FRO;
(G) description of how the FRO receives notication
of calls; and
(H) process for the assessment of care provided by the
FRO personnel.
(I) The application for a FRO license will be consid-
ered incomplete if any items listed in subparagraphs (A) - (H) of this
paragraph are not enclosed with the application.
(J) All items listed in subparagraphs (A) - (H) of this
paragraph must be immediately available for review by department per-
sonnel if requested during unannounced site visits or complaint inves-
tigations.
(2) An ALS rst responder organization not afliated with
a licensed EMS provider may apply for an FRO License by submitting
a completed application to the department. A complete application
consists of the following:
(A) application form;
(B) personnel list including social security number or
personnel ID number and certication/licensure level;
(C) description and map of the service area; and
(D) stafng plan including days of the week and hours
of the day the FRO will be available for response.
(E) The FRO shall have an agreement with all licensed
EMS providers and their medical directors who routinely transport pa-
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tients treated by the FRO’s personnel. Each agreement shall be ap-
proved by the person responsible for the FRO, director and medical di-
rector of each licensed EMS provider. At a minimum, the agreements
shall address:
(i) the level(s) of certication/licensure of FRO per-
sonnel providing care;
(ii) the response, dispatch and treatment protocols
including an equipment and supply list approved by the FRO medical
director and a letter of approval from the medical director(s) of the
licensed transporting providers with whom the FRO has agreements;
(iii) a description of how the FRO receives noti-
cation of calls;
(iv) patient care reporting procedures;
(v) a process for the assessment of care provided by
FRO personnel;
(vi) response code policies for FRO personnel;
(vii) on-scene chain-of-command policies;
(viii) policies regarding FRO personnel canceling
en route EMS units;
(ix) policies regarding FRO personnel accompany-
ing patients in provider’s vehicles including when FRO personnel hold
the highest certication or licensure on the scene; and
(x) patient condentiality.
(F) The application for a FRO license is incomplete if
any items listed in this paragraph are not enclosed with the application.
(G) All items listed in this paragraph must be immedi-
ately available for review by department personnel if requested during
unannounced site visits or complaint investigations.
(3) Any FRO which is, or has a contract with, an entity
such as a business, corporation or department and whose rst responder
employees or members are compensated by that entity for providing
rst responder services shall pay a nonrefundable $60 application fee.
If the license is issued for less than 12 months, the nonrefundable fee
shall be $30. The FRO personnel described in this paragraph are not
exempt from the payment of certication and license application fees.
(4) Applicants that meet all the requirements for a license
shall be issued an FRO license. The license is issued for 2 years. For
administrative purposes, it may be issued for less than 2 years.
(e) Responsibilities of the FRO. During the license period the
FRO’s responsibilities shall include:
(1) assuring ongoing compliance with the terms of all EMS
provider agreement(s);
(2) assuring the existence of and adherence to a quality
assurance plan which shall, at a minimum, include:




(D) preventive maintenance of medical equipment and
vehicles owned by the FRO;
(E) policies and procedures;
(F) complaint management; and
(G) patient care reporting and documentation;
(3) ensuring that all medical personnel are currently certi-
ed or licensed by the department;
(4) assuring that all personnel on the scene of an emer-
gency are prominently identied by, at least, the last name and the rst
initial of the rst name, the certication or license level and the FRO
name. An FRO may utilize an alternative identication system in inci-
dent specic situations that pose a potential for danger if the individuals
are identied by name;
(5) assuring that all vehicles utilized by FRO personnel
carry proof of rst responder registration or have the name of the FRO
prominently displayed and visible from the outside of the vehicle while
on the scene of an emergency;
(6) assuring the condentiality of all patient information
in compliance with all federal and state laws;
(7) developing and adhering to an agreement between the
primary transport provider and rst responder organization concerning
the use of patient refusal forms and documentation for incidents when
an informed treatment refusal form cannot be obtained;
(8) developing and adhering to an agreement between the
primary transport provider and rst responder organization concerning
the maintenance of FRO records;
(9) assuring that patient care reports are completed accu-
rately for all patients:
(A) the report shall be accurate, complete and clearly
written; and
(B) the report shall document, at a minimum, the pa-
tient’s name, the patient’s condition when rst contacted by FRO per-
sonnel; the prehospital care provided; the dispatch time; scene arrival
time; and the identication of the FRO personnel who provided care to
the patient;
(10) assuring that all relevant patient care information is
supplied in writing to the licensed EMS provider at the time the patient
is transferred to the provider;
(11) assuring that a full written report is provided, upon
request, within 1 business day to the transport provider and/or hospital
facility where the patient was delivered;
(12) assuring that all requested patient records are made
promptly available to the rst responder organization’s medical direc-
tor;
(13) assuring that current protocols are available to all cer-
tied or licensed personnel;
(14) monitoring and enforcing compliance with all poli-
cies;
(15) assuring provisions for the appropriate disposal of
medical and/or biohazardous waste materials;
(16) assuring that all documents, reports or information
provided to the department are current, accurate and complete;
(17) assuring compliance with all federal and state laws
and regulations and all local ordinances, policies and codes at all times;
(18) assuring that the department is notied within 5 busi-
ness days whenever there is a change:
(A) in the level of service;
(B) in the declared service area;
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(C) in the ofcial business mailing address;
(D) in the physical location of the rst responder or-
ganization;
(E) in the physical location of patient report le storage,
to assure that the department has access to these records at all times;
(F) of the administrator;
(G) of the e-mail address; or
(H) of the EMS providers associated with the FRO.
(19) assuring that the department is notied within 1 busi-
ness day when a change of the medical director has occurred;
(20) assuring the FRO has written operating policies, pro-
cedures and medical protocols and provides all medical personnel a
copy initially and whenever such policies, procedures and/or medical
protocols are changed. A copy of the written operating policies, proce-
dures and medical protocols shall be made available to the department
upon request. At a minimum, policies shall adequately address:
(A) personal protective equipment;
(B) immunizations available to personnel;
(C) infection control procedures;
(D) communicable disease exposure;
(E) credentialing of new response personnel before be-
ing assigned to respond to emergencies. The credentialing process shall
include, at minimum:
(i) a comprehensive orientation session of the
FRO’s policies and procedures, safety precautions, and quality man-
agement process; and
(ii) an internship period in which all new personnel
practice under the supervision of, and are evaluated by, another more
experienced person, if operationally feasible; and
(F) appropriate documentation of patient care;
(21) assuring that all documents, reports or information
provided to the department are current, truthful and correct;
(22) assuring that the department is notied within 1 busi-
ness day of a collision involving an FRO vehicle responding to a scene
or while at the scene of an emergency and resulting in personal injury
or death of any person;
(23) maintaining motor vehicle liability insurance as
required by the Texas Transportation Code under Subchapter D,
§601.071 and §601.072, for all vehicles owned or operated by the
FRO;
(24) providing continuous coverage for the service area as
dened in the stafng plan; and
(25) responding to requests for assistance from the highest
elected ofcial of a political subdivision or from the department during
a declared emergency or mass casualty situation.
(f) License renewal.
(1) The department may notify the FRO at least 90 days
before the expiration date of the current license at the address shown
in the current records of the department. If a notice of expiration is not
received, it is the responsibility of the FRO to notify the department
and request license renewal application information.
(2) FROs shall submit a completed application and non-
refundable fee, if applicable, and must verify compliance with the re-
quirements of the license.
(g) License denial. A license may be denied for, but not lim-
ited to, the following reasons:
(1) failure to meet requirements for an FRO license in ac-
cordance with this section;
(2) previous failure to meet the responsibilities of an FRO
as described in this section;
(3) falsifying any information, record or document re-
quired for an FRO license;
(4) misrepresenting any requirements for an FRO license
or renewal of an FRO license;
(5) history of criminal activity while licensed as an FRO;
(6) history of disciplinary action relating to the FRO li-
cense; and/or
(7) issuing a check for application for an FRO license
which is subsequently returned to the department unpaid.
(h) License revocation criteria. An FRO license may be re-
voked or suspended for failure to meet the responsibilities of a licensed
FRO as described in this section.
(i) For all applications and renewal applications, the depart-
ment is authorized to collect subscription and convenience fees, in
amounts determined by the Texas Online Authority to recover costs as-
sociated with application and renewal application processing through
Texas Online.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER C. EMERGENCY MEDICAL
SERVICES TRAINING AND COURSE
APPROVAL
25 TAC §§157.33, 157.34, 157.40
STATUTORY AUTHORITY
The adopted repeals are authorized by Health and Safety Code,
§12.0111, which requires the department to charge fees for issu-
ing or renewing a license; §773.050(e) which authorizes the de-
partment to adopt minimum standards of rst responder organi-
zations; §773.050(b) and §773.0495 which authorize the depart-
ment to adopt minimum standards for certied and licensed EMS
personnel; and Government Code, §531.0055, and Health and
Safety Code, §1001.075, which authorize the Executive Com-
missioner of the Health and Human Services Commission to
adopt rules and policies necessary for the operation and provi-
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sion of health and human services by the department and for the
administration of Health and Safety Code, Chapter 1001. The re-
view of the sections implements Government Code, §2001.039.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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25 TAC §§157.33, 157.34, 157.40
STATUTORY AUTHORITY
The adopted new sections are authorized by Health and Safety
Code, §12.0111, which requires the department to charge fees
for issuing or renewing a license; §773.050(e) which authorizes
the department to adopt minimum standards of rst responder
organizations; §773.050(b) and §773.0495 which authorize
the department to adopt minimum standards for certied and
licensed EMS personnel; and Government Code, §531.0055,
and Health and Safety Code, §1001.075, which authorize the
Executive Commissioner of the Health and Human Services
Commission to adopt rules and policies necessary for the
operation and provision of health and human services by the
department and for the administration of Health and Safety




(1) Not later than the 30th day before the date a person’s
certicate is scheduled to expire, the Department of State Health Ser-
vices (department) may send to the person a notice of expiration at the
address shown in the current records of the department.
(2) If a certicant has not received a notice of expiration
from the department 30 days prior to the expiration, it is the duty of
the certicant to notify the department and to request an application
for recertication or download an application from the Internet.
(3) To maintain certication status without a lapse, an ap-
plicant shall submit a completed application for recertication and shall
meet all requirements for renewal of the current certication prior to
the expiration date of the current certicate, but no earlier than one
year prior to the expiration date.
(4) The certicant shall submit the following non-refund-
able fees as applicable:
(A) $60 for Emergency Care Attendant (ECA) or
Emergency Medical Technician (EMT);
(B) $90 for EMT-Intermediate (EMT-I) or EMT-
Paramedic (EMT-P); and
(C) EMS volunteer--no fee. However, if such an in-
dividual receives compensation during the certication period, the ex-
emption ceases and the individual shall pay a prorated fee to the de-
partment based on the number of years remaining in the certication
period when employment begins. The non-refundable fee for ECA or
EMT certication shall be $15 per each year remaining in the certi-
cation. The non-refundable fee for EMT-I or EMT-P shall be $22.50
per each year remaining in the certication. Any portion of a year will
count as a full year.
(5) Recertication by voluntary downgrade. An individual
who holds a Texas EMS certication or paramedic license may renew
at a lower level by meeting the requirements of this subsection. The
applicant must meet the requirements for the lower level of certication
requested as described in subsection (b) or (f) of this section. On the
date the downgrade is nal, the previous higher level of certication
becomes invalid. To regain the original higher level of certication,
the candidate shall meet the late recertication requirements outlined
in subsection (f) of this section, within one year after the expiration
date.
(6) A certicate is not transferable.
(7) Military personnel. A person certied by the depart-
ment who is deployed in support of military, security, or other action by
the United Nations Security Council, a national emergency declared by
the president of the United States, or a declaration of war by the United
States Congress is eligible for recertication under timely recertica-
tion requirements from the person’s date of demobilization until one
calendar year after the date of demobilization but will not be certied
during that period.
(A) In addition to requirements described in this sub-
section, the candidate shall submit a copy of deployment and demobi-
lization orders.
(B) The four-year certication will commence on issue
date of the certicate.
(C) If all requirements are not completed within one
year after date of demobilization, the candidate must meet the require-
ments of late recertication within one additional year, as described in
subsection (f) of this section.
(b) Recertication options. Upon submission of a completed
application for recertication, the applicant shall commit to, and recer-
tify through one of the options described in paragraphs (1)-(5) of this
subsection.
(1) Option 1--Written Examination Recertication
Process.
(A) The applicant shall pass the National Registry as-
sessment exam. An overall score of 70 is considered to be passing.
(B) If the applicant fails the examination for recerti-
cation, the applicant may attempt two retests of the examination after:
(i) submitting a retest application for each attempt
at any eligible level; and
(ii) submitting a non-refundable retest fee of $30 for
each attempt.
(C) For each subsequent retest attempt, an applicant
may apply for and retest at a lower level by complying with paragraph
(1)(B) of this subsection, if applicable.
(D) An applicant who selects option 1 and attempts the
exam but does not pass the National Registry assessment examination
may not gain recertication by any other option and shall not qualify
for inactive certication addressed in §157.33(h) of this title (relating
to Certication) or subsection (e) or (f) of this section.
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(E) An applicant who does not pass the third attempt at
the National Registry assessment examination:
(i) shall successfully complete a Formal Recerti-
cation Course as described in paragraph (4) of this subsection; and
(ii) shall submit a course completion certicate of
the Formal recertication course, reecting that the course was com-
pleted after the 2nd retest failure; and
(iii) shall pass the National Registry assessment ex-
amination in accordance with the provisions in subparagraphs (A) - (D)
of this paragraph.
(iv) shall not qualify for more than a total of six
attempts at the exam, in any combination of levels attempted.
(F) The certication status of an applicant who does
not successfully complete the examination recertication process as
described in paragraph (1)(A) - (E) of this subsection shall expire on
the date of the current certicate.
(i) The applicant will have until 90 days after expi-
ration date of the current certicate to submit the application, pay the
renewal fee of 1-1/2 times the amount described in subsection (a)(4) of
this section and successfully complete the examination recertication
process. If the applicant has already submitted an application and fee
prior to the expiration of the certicate, another application will not be
required, but an additional one-half fee shall be necessary. If appli-
cable, the retest process, including appropriate retest applications and
fees, may continue during the 90-day period.
(ii) If applicant does not apply for and successfully
complete the Option 1 recertication process within 90 days following
expiration, applicant shall meet requirements of late recertication de-
scribed in subsection (d)(3) of this section. Another application and a
non-refundable renewal fee that is equal to two times the amount des-
ignated in subsection (a)(4) of this section shall be required. Success-
ful completion of the late recertication process must be accomplished
within one year of expiration.
(iii) A candidate whose certicate has been expired
for one year or more may not renew the certicate. The candidate may
become certied by complying with the requirements of §157.33(a) or
(j) of this title.
(2) Option 2--Continuing Education Recertication
Process. The certicant shall attest to accrual of department approved
EMS continuing education as specied in §157.38 of this title (relating
to Continuing Education).
(3) Option 3--National Registry Recertication Process.
The applicant shall attest to and hold current National Registry cer-
tication at the time of applying for recertication.
(4) Option 4--Formal Course Recertication Process.
The applicant shall attest to successful completion of a department
approved recertication course.
(A) The recertication course, as prescribed by the Ed-
ucation and Training Manual, shall be a formal structured interactive
training course as approved by the department and conducted within
the four-year certication period.
(B) The minimum contact hours required for recerti-
cation courses are:
Figure: 25 TAC §157.34(b)(4)(B)
(5) Option 5--CCMP Recertication Process. An appli-
cant afliated with an EMS provider that has a department-approved
Comprehensive Clinical Management Program (CCMP) may be recer-
tied if:
(A) the applicant is currently credentialed in the
provider’s CCMP;
(B) the applicant has been enrolled in the provider’s
CCMP for at least six continuous months; and
(C) the applicant submits to the department a signed
written statement by the CCMP’s medical director, attesting to the ap-
plicant’s successful participation in and completion of the provider’s
CCMP.
(6) If a candidate wishes to change options (other than op-
tion 1), another application form must be submitted. An additional fee
is not required if the candidate completes all requirements within the
same time period of the original submission.
(c) After verication by the department of the information
submitted by the applicant, that the information is true, correct and
complete with regard to the applicant meeting recertication require-
ments by the certication expiration date, the department shall recertify
the applicant for four years, commencing on the day following the ex-
piration date of the most recent certicate. A candidate must verify
current certication before stafng an EMS vehicle. Certication may
be veried by the applicant’s receipt of the ofcial department iden-
tication card, by using the department’s certication website, or by
contacting the department directly.
(d) Late recertication.
(1) The candidate whose certication has expired shall be
considered late, non-certied and shall not function in the capacity of
an EMS certicant or represent that he is EMS certied until recerti-
cation is issued.
(2) A candidate whose certicate has been expired for 90
days or less may renew the certicate by submitting an application ac-
companied by a non-refundable renewal fee that is equal to 1-1/2 times
the normally required application renewal fee for that level as listed in
subsection (a)(4) of this section. Applicant shall meet one of the re-
certication options described in subsection (b)(1) - (5) of this section
and submit verication of skills prociency from an approved educa-
tion program. If the applicant has already submitted an application and
fee, but has not met all of the requirements prior to expiration, another
application will not be required, but a total of 1-1/2 times the normally
required application renewal fee shall be necessary. The applicant shall
be recertied for a period of four years beginning on the date of is-
suance.
(3) A candidate whose certicate has been expired for
more than 90 days but less than one year may renew the certicate by
submitting an application accompanied by a non-refundable renewal
fee that is equal to two times the normally required application renewal
fee as listed in subsection (a)(4) of this section. Applicant shall meet
one of the recertication options described in subsection (b)(2) - (6)
of this section and submit verication of skills prociency from an
approved education program. If the applicant has already submitted
an application and fee, but has not met all of the requirements prior to
the 90th day after expiration, another application will not be required,
but a total of two times the fee shall be necessary.
(4) The applicant shall be recertied for a period of four
years beginning on the date of issuance.
(5) A candidate whose certicate has been expired for one
year or more may not renew the certicate. The candidate may become
certied by complying with the requirements of §157.33(a) or (j) of this
title.
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(6) A candidate who was certied in this state, moved to
another state, and is currently certied or licensed and has been in prac-
tice in the other state for two years preceding the date of application
may become certied without reexamination. The candidate may gain
recertication by:
(A) submitting to the department a non-refundable fee
that is equal to two times the normally required renewal fee for certi-
cation as listed in subsection (a)(4) of this section; and
(B) attesting to regular practice of emergency medical
care in the other state for the two years preceding the date of applica-
tion.
(e) Renewal of inactive certication.
(1) To renew inactive certication, an applicant holding in-
active certication shall submit an application and the non-refundable
fee as described in §157.33(a)(4) of this title. The $30 inactive fee is
not required for renewal when renewing inactive certication. A can-
didate who meets requirements for inactive renewal shall be awarded
inactive certication for a period of four years beginning on the rst
day after the expiration of the previous inactive certication.
(2) A candidate whose inactive certication has been ex-
pired for 90 days or less may renew the inactive certication during
the 90 day period after expiration of the certication upon submitting
a fee of 1-1/2 times the normally required renewal fee as described in
subsection (a)(4) of this section. If the applicant has already submitted
an application and fee, but has not met all of the requirements prior to
expiration, another application will not be required, but a total of 1-1/2
times the fee shall be necessary. The applicant shall be recertied for
a period of four years beginning on the date of issuance.
(3) A candidate whose inactive certication has been ex-
pired more than 90 days but less than one year may renew the inactive
certication upon submitting a fee of two times the normally required
renewal fee as described in subsection (a)(4) of this section. If the ap-
plicant has already submitted an application and fee, but has not met
all of the requirements prior to the 90th day after expiration, another
application will not be required, but a total of two times the fee shall be
necessary. The applicant shall be recertied for a period of four years
beginning on the date of issuance.
(4) A candidate whose inactive certicate has been expired
more than one year must regain active certication before reapplying
for inactive certication as described in subsection (f) of this section.
(f) Inactive to active certication.
(1) An inactive certicant prior to the expiration of the rst
four-year inactive certication period may obtain active certication by
submitting an application and the non-refundable fee to the department,
as described in subsection (a)(4) of this section and by completing one
of the following options:
(A) Option 1--meet the normal 4 year continuing ed-
ucation requirement for certication renewal as listed in subsection
(b)(2) of this section, submit verication of skills prociency from an
approved education program, and pass the national registry assessment
exam.
(B) Option 2--complete a department approved recer-
tication course, and pass the national registry assessment exam.
(2) A certicant who has held inactive certication for
more than four years may return to active certication only by com-
pleting requirements described in §157.33(a) or (j) of this title.
(g) For all applications and renewal applications, the depart-
ment is authorized to collect subscription and convenience fees, in
amounts determined by the Texas Online Authority, to recover costs as-
sociated with application and renewal application processing through
Texas Online.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 229. FOOD AND DRUG
SUBCHAPTER N. CURRENT GOOD
MANUFACTURING PRACTICE AND
GOOD WAREHOUSING PRACTICE IN
MANUFACTURING, PACKING, OR HOLDING
HUMAN FOOD
25 TAC §§229.210 - 229.222
The Executive Commissioner of the Health and Human Ser-
vices Commission (commission), on behalf of the Department of
State Health Services (department), adopts new §229.210 and
amendments to §§229.211 - 229.222, concerning the current
good manufacturing practice and good warehousing practice in
manufacturing, packing or holding of human food. Amendments
to §§229.219 and 229.222 are adopted with changes to the pro-
posed text as published in the March 10, 2006, issue of the Texas
Register (31 TexReg 1590). New §229.210 and amendments to
§§229.211 - 229.218 and 229.220 - 229.221 are adopted without
changes and, therefore, the sections will not be republished.
BACKGROUND AND PURPOSE
The new section and amendments are necessary to update cur-
rent good manufacturing practice and good warehousing prac-
tice in manufacturing, packing, or holding human food in regards
to food safety during manufacturing and storage and distribution.
Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Sections 229.211 - 229.222 have
been reviewed and the department has determined the reasons
for adopting the sections continue to exist because rules are re-
quired by the enabling statute, the department continues to regu-
late this activity, and persons engaged in the activity are required
to comply with the rules.
SECTION-BY-SECTION SUMMARY
A new §229.210, General Provisions, is added to provide clari-
cation on the facilities subject to this subchapter. Amendments
to §229.211 include the addition of new denitions. An amend-
ment to §229.212 claries the reference of the U.S. Code of Fed-
eral Regulations. Section 229.213 is amended to reference em-
ployee health. Section 229.214 is amended to clarify what rms
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are exempt from these rules. Sections 229.215 and 229.220 re-
ect grammatical revisions. Section 229.216 is amended to clar-
ify language on pest activity, and to include specic language
on approved pesticides. Section 229.217 is amended in sev-
eral subsections to reect grammatical revisions, suitable wa-
ter temperature for hand-washing facilities, and clarication on
waste and food waste operations. Section 229.218 is amended
to provide clarication on the maintenance of instruments. Sec-
tion 229.219 is amended in several subsections to include a
reference for approved source, update the current cold holding
temperature requirements for potentially hazardous foods, and
to reect extensive new language on reduced oxygen packag-
ing. Section 229.221 is amended to add language on approved
source, to clarify language on pest activity, and to update the cur-
rent cold holding temperature for potentially hazardous foods.
Section 229.222 is amended to clarify enforcement action on
emergency orders and penalties.
COMMENTS
The department, on behalf of the commission, did not receive
any public comments regarding the proposed rules during the
comment period.
The department staff, on behalf of the commission, provided
comments and the commission has reviewed and agrees to the
following changes that will clarify and improve the accuracy of
the sections.
Change: Concerning §229.219(2)(P) and §229.222, typograph-
ical, punctuation and grammatical corrections were made.
LEGAL CERTIFICATION
The Department of State Health Services General Counsel,
Cathy Campbell, certies that the rules, as adopted, have been
reviewed by legal counsel and found to be a valid exercise of
the agencies’ legal authority.
STATUTORY AUTHORITY
The adopted new section and amendments are authorized un-
der the Health and Safety Code, §431.241 and §441.003, which
provide the department with the authority to adopt necessary
regulations pursuant to the enforcement of Chapters 431; and
Government Code, §531.0055, and Health and Safety Code,
§1001.075, which authorize the Executive Commissioner of the
Health and Human Services Commission to adopt rules and poli-
cies necessary for the operation and provision of health and hu-
man services by the department and for the administration of
Health and Safety Code, Chapter 1001.
§229.219. Production and Process Controls.
All operations in the receiving, inspecting, transporting, segregating,
preparing, manufacturing, packaging, and storing of food shall be con-
ducted in accordance with good public health and sanitation principles.
Appropriate quality control operations shall be employed to ensure that
food is suitable for human consumption and that food-packaging ma-
terials are safe and suitable. Overall sanitation of the plant shall be un-
der the supervision of one or more competent individuals assigned re-
sponsibility for this function. All reasonable precautions shall be taken
to ensure that production procedures do not contribute contamination
from any source. Testing procedures shall be used where necessary to
identify sanitation failures or possible food contamination by chemi-
cals, microbes, or extraneous materials. All food that has become con-
taminated to the extent that it is adulterated within the meaning of the
Act shall be rejected, or if permissible, treated or processed to elimi-
nate the contamination.
(1) Raw materials and other ingredients.
(A) Food including raw ingredients and nished prod-
uct shall be obtained from an approved source.
(B) Raw materials and other ingredients shall be in-
spected and segregated or otherwise handled as necessary to ascertain
that they are clean and suitable for processing into food and shall be
stored under conditions that will protect against contamination and
minimize deterioration. Raw materials shall be washed or cleaned
as necessary to remove soil or other contamination. Water used for
washing, rinsing, or conveying food shall be safe and of sanitary
quality for its intended use. Water may be reused for washing, rinsing,
or conveying food if it does not increase the level of contamination
of the food. Containers and carriers of raw materials should be
inspected on receipt to ensure that their condition has not contributed
to contamination or deterioration of food.
(C) Raw materials and other ingredients shall either:
not contain levels of microorganisms that may produce food poisoning
or other disease in humans; or they shall be pasteurized or otherwise
treated during manufacturing operations so that they no longer contain
levels that would cause the product to be adulterated within the mean-
ing of the Act. Compliance with this requirement may be veried by
any effective means, including purchasing raw materials and other in-
gredients under a supplier’s guarantee or certication.
(D) Raw materials and other ingredients susceptible to
contamination with aatoxin or other natural toxins shall comply with
current Food and Drug Administration regulations, guidelines, and ac-
tion levels for poisonous or deleterious substances before these materi-
als or ingredients are incorporated into nished food. Compliance with
this requirement may be accomplished by purchasing raw materials and
other ingredients under a supplier’s guarantee or certication, or may
be veried by analyzing these materials and ingredients for aatoxins
and other natural toxins.
(E) Raw materials, other ingredients, and rework sus-
ceptible to contamination with pests, undesirable microorganisms, or
material shall comply with applicable Food and Drug Administration
regulations, guidelines, and defect action levels for natural or unavoid-
able defects if a manufacturer wishes to use the materials in manufac-
turing food. Compliance with this requirement may be veried by any
effective means, including purchasing the materials under a supplier’s
guarantee or certication, or examination of these materials for con-
tamination.
(F) Raw materials, other ingredients, and rework shall
be held in bulk, or in containers designed and constructed so as to pro-
tect against contamination and shall be held at a temperature and rela-
tive humidity and in a manner to prevent the food from becoming adul-
terated within the meaning of the Act. Material scheduled for rework
shall be identied as such.
(G) Frozen raw materials and other frozen ingredients
shall be kept frozen. If thawing is required prior to use, it shall be done
in a manner that prevents the raw materials and other ingredients from
becoming adulterated within the meaning of the Act.
(H) Liquid or dry raw materials and other ingredients
received and stored in bulk form shall be held in a manner that protects
against contamination.
(2) Manufacturing operations.
(A) Equipment and utensils and nished food contain-
ers shall be maintained in an acceptable condition through appropriate
cleaning and sanitizing. As necessary, equipment shall be taken apart
for thorough cleaning.
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(B) All food manufacturing, including packaging and
storage, shall be conducted under such conditions and controls as are
necessary to minimize the potential for the growth of microorganisms,
or for the contamination of food. Compliance with this requirement
may be accomplished by careful monitoring of physical factors such as
time, temperature, humidity, a
w
, pH, pressure, ow rate, and manufac-
turing operations such as freezing, dehydration, heat processing, acidi-
cation, and refrigeration to ensure that mechanical breakdowns, time
delays, temperature uctuations, and other factors do not contribute to
the decomposition or contamination of food.
(C) The internal temperature of potentially hazardous
foods during transport and storage shall be maintained at or below 41
degrees Fahrenheit as appropriate for the food using methods, that in-
clude refrigeration, pre-chilled insulated coolers, dry ice, or storage on
ice made from potable water. The method used must maintain the re-
quired temperature for the entire length of time the food is in transport
or storage.
(i) Frozen foods shall be kept frozen at all times.
(ii) Shell eggs, after initial packing, must be trans-
ported and stored at a temperature of 45 degrees Fahrenheit or less.
If the United States Department of Agriculture and the U.S. Food and
Drug Administration determine by law that a lower temperature must
be maintained, the lower temperature shall prevail.
(iii) The temperature of molluscan shellsh from the
harvester through the original shellsh dealer shall be maintained in
accordance with §§241.58-241.60 of this title (relating to Molluscan
Shellsh). Raw molluscan shellsh shall be adequately iced or refrig-
erated at 45 degrees Fahrenheit or less during all subsequent distribu-
tion, storage, processing, and sale.
(iv) Hot foods shall be maintained at 135 degrees
Fahrenheit (60 degrees Celsius) or above.
(v) Acid or acidied foods shall be heat treated to
destroy mesophilic microorganisms when those foods are to be held in
hermetically sealed containers at ambient temperatures.
(D) Measures such as sterilizing, irradiating, pasteuriz-
ing, freezing, refrigerating, controlling pH or controlling a w that are
taken to destroy or prevent the growth of undesirable microorganisms,
particularly those of public health signicance, must be adequate un-
der the conditions of manufacture, handling, and distribution to prevent
food from being adulterated within the meaning of the Act.
(E) Work-in-process shall be handled in a manner that
protects against contamination.
(F) Effective measures shall be taken to protect nished
food from contamination by raw materials, other ingredients, or refuse.
When raw materials, other ingredients, or refuse are unprotected, they
shall not be handled simultaneously in a receiving, loading, or shipping
area if that handling could result in contaminated food. Food trans-
ported by conveyor shall be protected against contamination as neces-
sary.
(G) Equipment, containers, and utensils used to convey,
hold, or store raw materials, work-in-process, rework, or food shall be
constructed, handled, and maintained during manufacturing or storage
in a manner that protects against contamination.
(H) Effective measures shall be taken to protect against
the inclusion of metal or other extraneous material in food. Compli-
ance with this requirement may be accomplished by using sieves, traps,
magnets, electronic metal detectors, or other suitable effective means.
(I) Food, raw materials, and other ingredients that are
adulterated within the meaning of the act shall be disposed of in a man-
ner that protects against the contamination of other food. If the adul-
terated food is capable of being reconditioned, it shall be reconditioned
using a method that has been proven to be effective or it shall be reex-
amined and conrmed to be safe within the meaning of the Act before
being incorporated into other food.
(J) Mechanical manufacturing steps such as washing,
peeling, trimming, cutting, sorting and inspecting, mashing, dewater-
ing, cooling, shredding, extruding, drying, whipping, defatting, soak-
ing, tempering, and forming shall be performed so as to protect food
against contamination. Compliance with this requirement may be ac-
complished by providing adequate physical protection of food from
contaminants that may drip, drain, or be drawn into the food. Protec-
tion may be provided by cleaning and sanitizing all food-contact sur-
faces, and by using time and temperature controls at and between each
manufacturing step.
(K) Heat blanching, when required in the preparation of
food, should be effected by heating the food to the required tempera-
ture, holding it at this temperature for the required time, and then ei-
ther rapidly cooling the food or passing it to subsequent manufacturing
without delay. Thermophilic growth and contamination in blanchers
should be minimized by the use of sufcient operating temperatures
and by periodic cleaning. Where the blanched food is washed prior to
lling, water used shall be safe and of sanitary quality for its intended
use.
(L) Batters, breading, sauces, gravies, dressings, and
other similar preparations shall be treated or maintained in such a man-
ner that they are protected against contamination. Compliance with
this requirement may be accomplished by any effective means, includ-
ing one or more of the following:
(i) using ingredients free of contamination;
(ii) employing adequate heat processes where appli-
cable;
(iii) using proper time and temperature controls;
(iv) providing adequate physical protection of com-
ponents from contaminants that may drip, drain, or be drawn into them;
(v) cooling to a sufcient temperature during manu-
facturing; or
(vi) disposing of batters at appropriate intervals to
protect against the growth of microorganisms.
(M) Filling, assembling, packaging, and other oper-
ations shall be performed in such a way that the food is protected
against contamination. Compliance with this requirement may be
accomplished by any effective means, including:
(i) use of a quality control operation in which the
control points are identied and controlled during manufacturing;
(ii) proper cleaning and sanitizing of all food-con-
tact surfaces and food containers;
(iii) using materials for food containers and food-
packaging materials that are safe and suitable for their intended use;
(iv) providing physical protection from contamina-
tion, particularly airborne contamination; and
(v) using sanitary handling procedures.
(N) Food such as, but not limited to, dry mixes, nuts, in-
termediate moisture food, and dehydrated food, that relies on the con-
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trol of a
w
for preventing the growth of undesirable microorganisms shall
be processed to and maintained at a safe moisture level. Compliance
with this requirement may be accomplished by any effective means,
including employment of one or more of the following practices:
(i) monitoring the a
w
of food;
(ii) controlling the soluble solids-water ratio in n-
ished food; and
(iii) protecting nished food from moisture pickup,
by use of a moisture barrier or by other means, so that the a
w
of the food
does not increase to an unsafe level.
(O) Acid food, acidied food, and similar food that re-
lies principally on the control of pH for preventing the growth of unde-
sirable microorganisms shall be monitored and maintained at a pH of
4.6 or below. Compliance with this requirement may be accomplished
by any effective means, including employment of one or both of the
following practices:
(i) monitoring the pH of raw materials, food in
process, and nished food; and
(ii) controlling the amount of acid or acidied food
added to low-acid food.
(P) Reduced oxygen packaging. Manufacturers per-
forming reduced oxygen packaging:
(i) shall maintain Standard Operating Procedures
(SOPs) that:
(I) limit the shelf life of foods to not more than
14 calendar days from the date the food is packaged to the date the
food is consumed or the original manufacturer’s "sell by" or "use by"
date, whichever comes rst, except as described in clause (vi) of this
subparagraph;
(II) describe how the packages shall be promi-
nently and conspicuously labeled on the principal display panel in bold
type on a contrasting background, with instructions to:
(-a-) "use by" and provide a date that is within
14 calendar days of packaging or provide a date as allowed by clause
(v) of this subparagraph; and
(-b-) keep the food refrigerated at 41 degrees
Fahrenheit or below;
(III) require employees that contact foods with
bare hands to wash hands properly or utilize proper utensils;
(IV) designate raw food and ready to eat food
areas and place physical barriers or effective methods that minimize
the risk of cross-contamination between raw foods and ready-to-eat
foods and restrict access to the food processing equipment to personnel
who are trained to operate the equipment and understand the risks of
cross-contamination;
(V) describe cleaning and sanitization proce-
dures for food-contact surfaces; and
(VI) describe the training program that ensures
that the individual responsible for the reduced oxygen packaging oper-
ation understands the:
(-a-) concepts required for safe operation;
(-b-) equipment and facility; and
(-c-) procedures specied in clauses
(i)(II)-(V) and (iii)-(vii) of this subparagraph;
(ii) shall maintain records that document employee
training. Records documenting training must be maintained for at least
one year after the employee leaves the company or is moved to other
duties that do not include vacuum packaging. The records must be
available at the packaging facility or corporate ofces for review by
the regulatory authority;
(iii) shall maintain food processing records for at
least one year from the time the food is packed. The records must be
available at the facility or corporate ofces for review by the regulatory
authority. The records must contain the following information:
(I) the identity of the food that is packaged;
(II) the date the food was packaged; and
(III) the name of the operator performing the
food packaging;
(iv) shall limit the types of foods that are packaged
to a food that does not support the growth of Clostridium botulinum
because it complies with one of the following:
(I) has a water activity (a
w
) of 0.91 or less;
(II) has a hydrogen ion concentration (pH) of 4.6
or less;
(III) is a meat or poultry product cured at a food
processing plant regulated by the U.S. Department of Agriculture or
the department, and is received in an intact package; or
(IV) is a food with a high level of competing or-
ganisms such as raw meat or poultry;
(v) food products, other than those specied in
clause (iv) of this subparagraph may be vacuum packaged if the
rm provides written documentation of product testing such as shelf
life studies of the product under the same storage and packaging
conditions or scientic studies of the product which must be the same
species, market form, packaging, and holding conditions that prove
the reduced oxygen packaged product will not support the growth of
Clostridium botulinum;
(vi) the shelf life of a vacuum packaged product may
be extended past the 14 day shelf life limit as specied in clause (i)(I) of
this subparagraph if the rm provides written documentation of prod-
uct testing such as shelf life studies of the product under the same stor-
age and packaging conditions or scientic studies of the product which
must be the same species, market form, packaging, and holding condi-
tions that prove the extended shelf life of the reduced oxygen packaged
product will not support the growth of Clostridium botulinum, Listeria
and Salmonella; and
(vii) sh shall not be packaged in reduced oxygen
packaging unless the sh is frozen before, during, and after packaging
unless the rm is subject to §§229.121-229.129 of this title (relating to
Seafood HACCP).
(Q) Unshelled pecans shall be thoroughly cleaned to re-
move foreign matter before cracking. After cleaning, unshelled pecans
shall be sanitized.
(R) When ice is used in contact with food, it shall be
made from water that is safe and of adequate sanitary quality, and shall
be used only if it has been manufactured in accordance with current
good manufacturing practice as outlined in this part.
(S) Food-manufacturing areas and equipment used for
manufacturing human food should not be used to manufacture nonhu-
man food-grade animal feed or inedible products, unless there is no
reasonable possibility for the contamination of the human food.
§229.222. Enforcement.
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(a) Criminal penalties as provided in Health and Safety Code,
§431.059 may be assessed for violations of these sections.
(b) Civil penalties as provided in Health and Safety Code,
§431.0585 may be assessed for violations of these sections.
(c) Administrative penalties as provided in Health and Safety
Code, §431.054, §431.055, §431.056, §431.057, §431.058, and in
§229.261 of this title (relating to Assessment of Administrative Penal-
ties), may be assessed for violation of these sections. If the person
charged with the violation does not request a hearing, the Commis-
sioner of the Department of State Health Services (Commissioner) or
the Commissioner’s designee may assess a penalty after determining
that a violation has occurred and the amount of the penalty.
(d) Emergency orders as provided in Health and Safety Code,
§431.045 may be issued by the Commissioner or the Commissioner’s
designee.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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TITLE 30. ENVIRONMENTAL QUALITY
PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY




The Texas Commission on Environmental Quality (commission
or TCEQ) adopts new §291.146 with changes to the proposed
text as published in the March 10, 2006, issue of the Texas Reg-
ister (31 TexReg 1603).
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULE
The 79th Legislature, 2005, passed House Bill (HB) 841, which
relates to municipally owned utilities that provide nonsubmetered
master metered utility service to recreational vehicle parks. HB
841 amended Texas Water Code (TWC), §13.087, by dening
"nonsubmetered master metered utility service" and by requiring
municipally owned utilities to determine rates charged to recre-
ational parks in the same manner as they do for other commer-
cial businesses that serve transient customers.
This bill requires the commission to incorporate into the agency’s
rules the denition of "nonsubmetered utility service" and to re-
view complaints received by recreational vehicle parks. This bill
also gives the commission the authority to take enforcement ac-
tion against a municipally owned utility that charges a higher rate
to a recreational vehicle park than to a commercial customer.
SECTION DISCUSSION
The commission adopts §291.146, Municipal Rates for Certain
Recreational Vehicle Parks, to implement TWC, §13.087, as
amended by the 79th Legislature. This new section denes
"Nonsubmetered master metered utility service" as potable
water service that is master metered but not submetered and
wastewater service that is based on master metered potable wa-
ter service. The new section gives the commission enforcement
authority over municipally owned utilities that do not determine
rates charged to recreational parks in the same manner as
they do for other commercial businesses that serve transient
customers. The commission changed §291.146(c) from the
proposed text as published in the March 10, 2006, issue of the
Texas Register by substituting the word "Notwithstanding" for
the phrase "With the exception of." The commission made this
change to ensure that the rule language maintained consistency
with the language of HB 841.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the adopted rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the criteria for a "major
environmental rule" as dened in that statute. A "major envi-
ronmental rule" means a rule, the specic intent of which, is to
protect the environment or reduce risks to human health from en-
vironmental exposure and that may adversely affect in a material
way the economy, a sector of the economy, productivity, compe-
tition, jobs, the environment, or the public health and safety of
the state or a sector of the state.
This adoption does not qualify as a major environmental rule be-
cause it does not have as its specic intent the protection of the
environment or the reduction of risk to human health from en-
vironmental exposure. The specic purpose of this rulemaking
is to amend the commission rules in Chapter 291 to incorporate
the requirements of HB 841 from the 79th Legislature, related to
the rates charged by a municipally owned utility to certain recre-
ational vehicle parks for potable water or wastewater service.
The adopted rule incorporates the requirement in HB 841 that a
municipally owned utility determine the rates for nonsubmetered
master metered utility service to a recreational vehicle park on
the same basis the utility uses to determine the rates for other
commercial businesses. The requirements of HB 841 relate to
the utility rates charged by a municipally owned utility and are
not related to environmental protection or the reduction of risk to
human health.
Furthermore, even if the adopted rulemaking did meet the def-
inition of a major environmental rule, it is not subject to Texas
Government Code, §2001.0225, because it does not meet any
of the four applicable requirements specied in §2001.0225(a).
Specically, the adopted rule does not: 1) exceed a standard set
by federal law; 2) exceed an express requirement of state law;
3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or
4) adopt a rule solely under the general powers of the agency
instead of under a specic state law.
TAKINGS IMPACT ASSESSMENT
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The commission evaluated the adopted rule and performed an
assessment of whether the adopted rule constitutes a takings
under Texas Government Code, Chapter 2007. The specic
purpose of this rulemaking is to amend the commission rules in
Chapter 291 to incorporate the requirements of HB 841 from the
79th Legislature, related to the rates charged by a municipally
owned utility to certain recreational vehicle parks for potable wa-
ter or wastewater service. The adopted rule would substantially
advance this stated purpose by incorporating the requirements
of HB 841 related to municipal utility rates into the commission
rules. There are no burdens imposed on private real property by
the enactment of the rule because the rule addresses municipal
utility rates and does not affect private real property. Therefore,
the adopted rule does not constitute a takings under Texas Gov-
ernment Code, Chapter 2007.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the adopted rule and found that it
is neither identied in Coastal Coordination Act Implementation
Rules, 31 TAC §505.11(b)(2) or (4), nor will it affect any ac-
tion/authorization identied in Coastal Coordination Act Imple-
mentation Rules, 31 TAC §505.11(a)(6). Therefore, the adopted
rule is not subject to the Texas Coastal Management Program.
PUBLIC COMMENT
The public comment period for this rulemaking closed at 5:00
p.m. on April 10, 2006. The commission did not receive any
comments.
STATUTORY AUTHORITY
The new section is adopted under TWC, §5.102, which provides
the commission the general powers to carry out duties under
TWC; and §5.103, which provides the commission with the au-
thority to adopt any rules necessary to carry out the powers and
duties under the provisions of the TWC and other laws of this
state. In addition, TWC, §13.041, states that the commission
may regulate and supervise the business of every water and
sewer utility within its jurisdiction and may do all things, whether
specically designated in TWC, Chapter 13, or implied in TWC,
Chapter 13, necessary and convenient to the exercise of this
power and jurisdiction. Further, TWC, §13.041, states that the
commission shall adopt and enforce rules reasonably required
in the exercise of its powers and jurisdiction, including rules gov-
erning practice and procedure before the commission. Finally,
TWC, §13.087, the section added by HB 841, states that the
commission has jurisdiction to enforce this section.
The adopted rule implements TWC, §§5.102, 5.103, 13.041, and
13.087.
§291.146. Municipal Rates for Certain Recreational Vehicle Parks.
(a) The following words and terms, when used in this section,
have the following meanings, unless the context clearly indicates oth-
erwise.
(1) Nonsubmetered master metered utility service--Potable
water service that is master metered but not submetered and wastewater
service that is based on master metered potable water service.
(2) Recreational vehicle--Includes a:
(A) house trailer as that term is dened by Texas Trans-
portation Code, §501.002; and
(B) towable recreational vehicle as that term is dened
by Texas Transportation Code, §541.201.
(3) Recreational vehicle park--A commercial property on
which service connections are made for recreational vehicle transient
guest use and for which fees are paid at intervals of one day or longer.
(b) A municipally owned utility that provides nonsubmetered
master metered utility service to a recreational vehicle park shall de-
termine the rates for that service on the same basis the utility uses to
determine the rates for other commercial businesses, including hotels
and motels, that serve transient customers and receive nonsubmetered
master metered utility service from the utility.
(c) Notwithstanding any other provision of this chapter, the
commission has jurisdiction to enforce this section.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 11, 2006.
TRD-200604220
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: August 31, 2006
Proposal publication date: March 10, 2006
For further information, please call: (512) 239-0177
CHAPTER 295. WATER RIGHTS,
PROCEDURAL
The Texas Commission on Environmental Quality (commission)
adopts amendments to §295.2 and §§295.171 - 295.174; and
adopts new §295.42. Section 295.173 is adopted with change
to the proposed text as published in the March 10, 2006, issue of
the Texas Register (31 TexReg 1605). Sections 295.2, 295.42,
295.171, 295.172, and 295.174 are adopted without changes to
the proposed text and will not be republished.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES
The 79th Legislature, 2005, passed House Bill (HB) 2140. This
adopted rulemaking is necessary to implement that bill. This
rulemaking is also necessary to update the rules to reect the
agency’s current practices, to adhere to the style and formatting
requirements in the Texas Legislative Council Drafting Manual,
November 2004, and to conform with Texas Register and agency
guidelines.
When an application is led to construct a storage reservoir,
Texas Water Code (TWC), §11.124, as amended by HB 2140,
requires that the application contain evidence that notice of the
application has been given to members of the governing bodies
of each county and municipality in which the reservoir will be lo-
cated. The rule and statute ensure that local elected ofcials are
provided timely information on reservoirs that are proposed for
their area.
A corresponding rulemaking that includes changes to 30 TAC
Chapter 297, Water Rights, Substantive, is published in this is-
sue of the Texas Register.
SECTION BY SECTION DISCUSSION
The adopted amendment to §295.2, Preparation of Application,
adds a provision that the applicant must submit one original and
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six copies of the application and supporting materials, with a pro-
vision that electronic versions can be submitted for copies with
the approval of the executive director. Some applicants have
suggested to staff that the applicants may not provide the cus-
tomary copies. In order to ensure timely processing of applica-
tions it is especially important for the staff to have copies of maps
and other exhibits that cannot be readily copied by staff.
Adopted new §295.42, Additional Notice Requirements, requires
proof of mailed notice of the application for a proposed storage
reservoir to each member of the governing body of each county
and municipality in which the reservoir, or any part of the reser-
voir, will be located. Adopted new §295.42 would implement
TWC, §11.124, as amended by the 79th Legislature.
The commission is changing the title of Subchapter D from "Pub-
lic Hearing" to "Contested Case Hearing" because this subchap-
ter relates to contested case or trial-type hearings and the term
"public hearing" is a broad term which includes all types of hear-
ings.
The adopted amendment to §295.171, Request for Public Hear-
ing, changes the title of the section from "Request for Public
Hearing" to "Request for Contested Case Hearing," incorporates
the requirements of 30 TAC Chapter 55, Subchapter G, concern-
ing Requests for Reconsideration and Contested Case Hear-
ings; Public Comments, and adds a reference to the time period
specied in §55.251, to make the time for requesting a contested
case hearing consistent with other commission rules. Addition-
ally, the commission is deleting subsection (b) because those
requirements are contained in Chapter 55, Subchapter G, and
therefore, do not need to be repeated in §295.171(b).
The adopted amendment to §295.172, Public Hearing, changes
all references from "public hearing" to "contested case hear-
ing" to clarify that this rule only applies to contested case hear-
ings. The reference to §295.171 will also be changed to refer to
§55.251 and §55.255.
The adopted amendment to §295.173, Action on Application
Without Public Hearing, changes the name of the section title
from "Action on Application Without Public Hearing" to "Action
on Application Without Contested Case Hearing" to more ac-
curately reect the contents of the section. Additionally, the
adopted amendment combines existing paragraphs (1) and
(2), adds paragraph (1)(A) and (B), and renumbers existing
paragraph (3) to new paragraph (2). Adopted paragraph (1)(A)
acknowledges the potential for the commission to extend the
period for the ling of hearing requests, and paragraph (1)(B)
provides that the commission may take action on an application
requiring notice without holding a contested case hearing, if the
commission denied all requests for a contested case hearing.
This amendment is adopted to make the rule consistent with
current commission procedures under TWC, §5.115.
The adopted amendment to §295.174, Applications for Tempo-
rary Permits, Emergency Permits, and Authorization to Divert
Water From Unsponsored and Storage-Limited Projects for
Domestic and Livestock Purposes, changes all references from
"public hearings" to "contested case hearings" to clarify that this
rule only applies to contested case hearings.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
These adopted rules are not a "major environmental rule" as de-
ned by Texas Government Code, §2001.0225(g)(3), because
they are not adopted to protect the environment or reduce risks to
human health from environmental exposure. The adopted rules
are procedural and require six copies of an application and sup-
porting materials, require proof of mailed notice of an application
for a proposed storage reservoir to each member of a governing
body of each county or municipality in which the reservoir will
be located, change "public hearing" to "contested case hearing"
in three existing rules, and add a current statutory procedure to
the request for contested case hearing process. Therefore, no
regulatory analysis on the costs of the adopted rulemaking is re-
quired.
Furthermore, these adopted rules do not exceed an express re-
quirement of state law or exceed a requirement of a delegation
agreement or contract between the state and federal govern-
ment.
TAKINGS IMPACT ASSESSMENT
These adopted rules do not affect private real property. The
adopted rules require six copies of an application and support-
ing materials, require proof of mailed notice of an application for
a proposed storage reservoir to each member of a governing
body of each county or municipality in which the reservoir will be
located, change "public hearing" to "contested case hearing" in
three existing rules, and add a current statutory procedure to
the request for contested case hearing process. All of these
changes are procedural changes which will aid the executive
director’s staff in processing applications, provide more notice
of certain applications, clean up language concerning contested
case hearings, and add a process for contested case hearing
requests under TWC, §5.115.
None of these changes have any impact on any private real
property interest. There are no alternatives to these procedural
changes because they are either required for clarity or efciency
or reect state law.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the adopted rulemaking and found
that this is a rulemaking identied in the Coastal Coordination Act
Implementation Rules, 31 TAC §505.11(b)(4), concerning rules
subject to the Texas Coastal Management Program (CMP), and
therefore, requires that goals and policies of the CMP be consid-
ered during the rulemaking process.
The commission reviewed this rulemaking for consistency with
the CMP goals and policies in accordance with the regulations of
the Coastal Coordination Council and determined that the rule-
making is editorial and procedural in nature and will have no sub-
stantive effect on commission actions subject to the CMP and is,
therefore, consistent with CMP goals and policies.
PUBLIC COMMENT
The public comment period closed at 5:00 p.m. on April 10,
2006. The commission received comments from the National
Wildlife Federation (NWF).
NWF suggested modications to the proposed rules as stated in
the RESPONSE TO COMMENTS section of this preamble.
RESPONSE TO COMMENTS
§295.173, Action on Application Without Contested Case Hear-
ing
NWF expressed concern that proposed §295.173(3) may have
the unintended result of providing that, unless the commission
afrmatively grants a request for a contested case hearing, the
commission may grant an application without a hearing even
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if the executive director or members of the public have sub-
mitted requests and/or even if one of the commissioners has
submitted a request for a hearing. NWF commented that this
leads to the unintended result that this section is inconsistent
with TWC, §11.132(d)(3). NWF proposed the deletion of pro-
posed §295.173(3).
The commission agrees that the rules could be read as NWF
states and has deleted proposed §295.173(3).
NWF commented that §295.173 should acknowledge the poten-
tial for the commission to extend the period for the ling of hear-
ing requests. NWF proposes the addition of language that will
explicitly acknowledge the potential for the commission to ex-
tend the period for the ling of hearing requests, as well as mak-
ing clear that the commission must take the afrmative action of
denying all timely led hearing requests before action without a
contested case hearing can proceed.
The commission agrees that the rules could be read as NWF
states and that it would be clearer to add language allowing
an extension of time and to add language specifying that the
commission must take afrmative action denying requests be-
fore a case is referred to the State Ofce of Administrative Hear-
ings. The commission has made the recommended changes to
§295.173.
SUBCHAPTER A. REQUIREMENTS OF
WATER RIGHTS APPLICATIONS GENERAL
PROVISIONS
DIVISION 1. GENERAL REQUIREMENTS
30 TAC §295.2
STATUTORY AUTHORITY
The amendment is adopted under TWC, Chapter 11, which sets
out the powers and duties of the commission relating to water
rights, and under §5.103(a), which provides the commission with
the authority to adopt rules necessary to carry out its powers
and duties under the TWC and other laws of the state. TWC,
§§11.124 - 11.128, contain certain requirements for water rights
applications.
The amendment implements TWC, §§11.124 - 11.128, relating to
application requirements for water rights, and TWC, §5.103(a),
which provides that the commission has the authority to adopt
rules necessary to carry out its powers and duties under the TWC
and other laws of the state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 11, 2006.
TRD-200604244
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: August 31, 2006
Proposal publication date: March 10, 2006
For further information, please call: (512) 239-6087
DIVISION 4. ADDITIONAL REQUIREMENTS
FOR DAMS AND RESERVOIRS
30 TAC §295.42
STATUTORY AUTHORITY
The new section is adopted under TWC, Chapter 11, which sets
out the powers and duties of the commission relating to water
rights; §5.103(a), which provides the commission with the au-
thority to adopt rules necessary to carry out its powers and du-
ties under the TWC and other laws of the state; §11.132, which
requires notice for certain applications; and §11.124(f), which re-
quires that an applicant provide evidence that it has provided
notice of an application to construct a proposed reservoir to the
governing bodies of each county and municipality in which the
reservoir will be located. The commission must enact procedural
rules for notice, and amend them when required by commission
decision or statutory law.
The new section implements TWC, §11.132 and §11.124(f), con-
cerning notice requirements for water rights applications. The
new section specically implements §11.124(f), requiring notice
of a storage reservoir to each member of the governing body
of each county and municipality in which the reservoir will be lo-
cated. The new section also implements TWC, §5.103(a), which
provides that the commission has the authority to adopt rules
necessary to carry out its powers and duties under the TWC and
other laws of the state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 11, 2006.
TRD-200604245
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: August 31, 2006
Proposal publication date: March 10, 2006
For further information, please call: (512) 239-6087
SUBCHAPTER D. CONTESTED CASE
HEARING
30 TAC §§295.171 - 295.174
STATUTORY AUTHORITY
The amendments are adopted under TWC, Chapter 11, which
sets out the powers and duties of the commission relating to wa-
ter rights; §5.103(a), which provides the commission with the au-
thority to adopt rules necessary to carry out its powers and duties
under the TWC and other laws of the state; and §5.115, which
also contains requirements for a contested case hearing for wa-
ter rights permits. The commission must enact procedural rules
for contested case hearings, and amend them when required by
commission decision or statutory law.
The amendments implement TWC, §11.176 and §5.115, which
contain the requirements for contested case hearings for water
rights applications, and TWC, §5.103(a), which provides that the
commission has the authority to adopt rules necessary to carry
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out its powers and duties under the TWC and other laws of the
state.
§295.173. Action on Application Without Contested Case Hearing.
The commission may take action on an application requiring public
notice at a regular meeting, without holding a contested case hearing,
provided:
(1) at least 30 days prior to the regular meeting at which
action is taken, notice of the application has been given by publication
and by mail and:
(A) no person has requested a contested case hearing
within 30 days of the publication of notice or within any extension of
that period authorized by the commission; or
(B) the commission has denied all timely led hearing
requests for failing to meet applicable requirements; and
(2) no commissioner has submitted a request for a con-
tested case hearing within the 30-day period after publication of the
notice or requests a contested case hearing at the regular meeting of
the commission at which action on the application could be taken ac-
cording to such notice.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 11, 2006.
TRD-200604246
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: August 31, 2006
Proposal publication date: March 10, 2006
For further information, please call: (512) 239-6087
CHAPTER 297. WATER RIGHTS,
SUBSTANTIVE
The Texas Commission on Environmental Quality (commission)
adopts amendments to §297.46 and §297.71. Section 297.46
and §297.71 are adopted without changes to the proposed text
as published in the March 10, 2006, issue of the Texas Register
(31 TexReg 1608), and will not be republished.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES
The 79th Legislature, 2005, passed House Bill (HB) 1225. This
adopted rulemaking is necessary to implement that bill. This
rulemaking is also necessary to update the rules to reect the
agency’s current practices, to adhere to the style and formatting
requirements in the Texas Legislative Council Drafting Manual,
November 2004, and to conform with Texas Register and agency
guidelines.
The 79th Legislature passed HB 1225 in response to recommen-
dations by the Water Conservation Implementation Task Force,
which was created by the 78th Legislature, 2003. HB 1225
added a provision to Texas Water Code (TWC), §11.173(b) which
exempts a state water right from cancellation for nonuse if the
nonuse was the result of water conservation measures. This
measure will encourage the conservation of water in the state.
A corresponding rulemaking that includes changes to 30 TAC
Chapter 295, Water Rights, Procedural, is published in this issue
of the Texas Register.
SECTION BY SECTION DISCUSSION
The adopted amendment to §297.46, Consideration of Public
Welfare, deletes an obsolete reference to 30 TAC Chapter 261,
which has been repealed.
The adopted amendment to §297.71, Cancellation in Whole or in
Part, adds subsection (b)(7) that provides an additional exemp-
tion from cancellation for those water rights that are not used due
to implementation of water conservation measures. Subsection
(b)(7) implements HB 1225, as amended by the 79th Legisla-
ture, which will encourage water conservation.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
These adopted amendments are not a "major environmental
rule" as dened by Texas Government Code, §2001.0225(g)(3),
because they are not adopted to protect the environment or
reduce risks to human health from environmental exposure.
The purpose of the rulemaking is to comply with state law.
TWC, §11.173(b), exempts a state water right from cancellation
for nonuse if the nonuse was the result of water conservation
measures. This change is not expressly to protect the environ-
ment and reduce risks to human health and the environment.
Therefore, no regulatory analysis on the costs of the rulemaking
is required.
Furthermore, these amendments do not exceed an express re-
quirement of state law or exceed a requirement of a delegation
agreement or contract between the state and federal govern-
ment, and are not adopted under the general authority of the
agency.
TAKINGS IMPACT ASSESSMENT
These adopted amendments do not affect private real property.
These changes exempt conserved water from cancellation. The
purpose of the rulemaking is to comply with state law. TWC,
§11.173(b), exempts a state water right from cancellation for
nonuse if the nonuse was the result of water conservation mea-
sures.
These amendments do not burden private real property because
allowing a further exemption from cancellation protects private
real property. There are no alternatives to these amendments
because the amendments implement state law.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the adopted rulemaking and found
that this is a rulemaking identied in the Coastal Coordination Act
Implementation Rules, 31 TAC §505.11(b)(4), concerning rules
subject to the Texas Coastal Management Program (CMP), and
therefore, requires that goals and policies of the CMP be consid-
ered during the rulemaking process.
The commission reviewed this rulemaking for consistency with
the CMP goals and policies in accordance with the regulations of
the Coastal Coordination Council and determined that the rule-
making is editorial and procedural in nature and will have no sub-
stantive effect on commission actions subject to the CMP and is,
therefore, consistent with CMP goals and policies.
PUBLIC COMMENT
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The public comment period closed at 5:00 p.m. on April 10,
2006. The commission received no comments.
SUBCHAPTER E. ISSUANCE AND
CONDITIONS OF WATER RIGHTS
30 TAC §297.46
STATUTORY AUTHORITY
The amendment is adopted under TWC, Chapter 11, which sets
out the powers and duties of the commission relating to water
rights, and under TWC, §5.103(a), which provides the commis-
sion with the authority to adopt rules necessary to carry out its
powers and duties under the TWC and other laws of the state.
The amendment implements TWC, §5.103(a), which provides
that the commission has the authority to adopt rules necessary
to carry out its powers and duties under the TWC and other laws
of the state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 11, 2006.
TRD-200604247
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: August 31, 2006
Proposal publication date: March 10, 2006
For further information, please call: (512) 239-6087
SUBCHAPTER G. CANCELLATION,
REVOCATION, ABANDONMENT, AND
FORFEITURE OF WATER RIGHTS
30 TAC §297.71
STATUTORY AUTHORITY
The amendment is adopted under TWC, Chapter 11, which sets
out the powers and duties of the commission relating to water
rights, and under TWC, §5.103(a), which provides the commis-
sion with the authority to adopt rules necessary to carry out its
powers and duties under the TWC and other laws of the state.
Specically, TWC, §11.173, provides the commission with the
authority to cancel water rights. The commission must amend
its substantive rules to ensure that the commission’s rules are
consistent with commission decisions and statutory law.
The amendment implements TWC, §11.173(b)(5), which ex-
empts from cancellation water rights for which nonuse was
due to implementation of water conservation measures under
a water conservation plan submitted by the holder of the water
right. Additionally, the amendment implements TWC, §5.103(a),
which provides that the commission has the authority to adopt
rules necessary to carry out its powers and duties under the
TWC and other laws of the state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 11, 2006.
TRD-200604248
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: August 31, 2006
Proposal publication date: March 10, 2006
For further information, please call: (512) 239-6087
CHAPTER 335. INDUSTRIAL SOLID WASTE
AND MUNICIPAL HAZARDOUS WASTE
The Texas Commission on Environmental Quality (TCEQ or
commission) adopts amendments to §§335.1, 335.10 - 335.12,
335.15, 335.41, 335.67 - 335.69, 335.76, 335.112, and 335.152.
Sections 335.1, 335.10 - 335.12, and 335.112 are adopted with
changes to the proposed text as published in the March 24,
2006, issue of the Texas Register (31 TexReg 2422). Sections
335.15, 335.41, 335.67 - 335.69, 335.76 and 335.152 are
adopted without changes and will not be republished.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES
The purpose of the adopted rules is to implement the United
States Environmental Protection Agency’s (EPA) new Uniform
Hazardous Waste Manifest form, continuation sheet, and in-
structions for completing the form as published in the March
4, 2005, issue of the Federal Register (70 FR 10776) and
amended in the June 16, 2005, issue of the Federal Register
(70 FR 35034). The adopted rules will also add three denitions,
change when a container is empty, and modify placarding re-
quirements. Manifesting requirements for Texas Class 1 wastes
are adopted to conform to the new hazardous waste manifest
requirements. The key component of this manifest system is the
Uniform Hazardous Waste Manifest, which is a form prepared
by all generators who transport, or offer for transport, hazardous
waste for off-site treatment, recycling, storage, or disposal.
Currently, the manifest is a paper document containing multiple
copies of a single form. When completed, it contains information
on the type and quantity of the waste being transported, instruc-
tions for handling the waste, and signature lines for all parties
involved in the disposal process. The manifest is required by
the Department of Transportation (DOT), the EPA, and the State
of Texas. Manifests are required for both hazardous waste and
Texas Class 1 waste. Each party that handles the waste signs
the manifest and retains a copy for themselves. This ensures
critical accountability in the transportation and disposal pro-
cesses. Once the waste reaches its destination, the receiving
treatment, storage, and disposal facility (TSDF) returns a signed
copy of the manifest to the generator, conrming that the waste
has been received by the designated TSDF.
The EPA has established new requirements revising the Uni-
form Hazardous Waste Manifest and the requirements for com-
pleting the form, as well as adding three denitions, changing
when a container is empty, and modifying placarding require-
ments. Manifesting requirements for Texas Class 1 wastes are
adopted to continue to conform to the new hazardous waste
manifest requirements. The revisions will standardize the con-
tent and appearance of the Uniform Hazardous Waste Manifest,
EPA Form 8700-22, and continuation sheet, EPA Form 8700-
22A; make the forms available from a greater number of sources;
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and adopt new procedures for tracking certain types of waste
shipments with the manifest. These types of shipments include
hazardous wastes that destination facilities reject, wastes con-
sisting of residues from non-empty hazardous waste containers,
and wastes entering or leaving the United States.
The State of Texas requires a manifest for Texas Class 1 wastes
under specic circumstances. Texas Class 1 wastes are not reg-
ulated by the EPA as hazardous wastes. This adoption does not
affect when a manifest is required for Class 1 wastes; however,
it does adopt changes to the manifest requirements for Texas
Class 1 waste to conform with federal requirements. This is be-
ing adopted to avoid any possible confusion between two differ-
ent manifest systems.
The EPA has established an 18-month transition to the new form.
During this 18-month period, handlers will only use the old form.
The old forms may still be obtained from existing sources. The
18-month period ends on September 5, 2006. On that date, for
hazardous waste shipments, federal manifest requirements will
trump state manifest requirements where the state requirements
do not conform with the federal requirements and only the new
Uniform Hazardous Waste Manifest may be used. Therefore, the
commission is adopting these rules so that the Texas manifest
requirements mirror federal requirements. The commission is
adopting the rules to be effective on September 5, 2006. This
includes the adopted revisions to the Texas Class 1 manifest
requirements.
Handlers can obtain new forms from any source that has reg-
istered with EPA to print and distribute the form. The EPA will
not distribute forms; rather, the EPA will oversee the printing re-
quirements and ensure that registered printers follow them. The
EPA will maintain a list of entities that have been approved to
print/distribute the form, so that the public may acquire the forms
from one of the approved printers. States may register to print
the new form, but state rules cannot establish the state as the
exclusive source of forms. The TCEQ is not planning to register
to print forms, but will provide free manifests to those individuals
that need 50 or less in a given year. This will be accomplished
by the TCEQ purchasing a minimum supply of the Uniform Haz-
ardous Waste Manifest from a registered printer.
SECTION BY SECTION DISCUSSION
The commission is adopting administrative changes throughout
these sections to be consistent with Texas Register requirements
and other agency rules and guidelines and to conform to the
drafting standards in the Texas Legislative Council Drafting Man-
ual, November 2004.
The commission adopts amendments to Chapter 335, Industrial
Solid Waste and Municipal Hazardous Waste, to incorporate the
new EPA Uniform Hazardous Waste Manifest, EPA Form 8700-
22, the continuation sheet, EPA Form 8700-22A, and instructions
for completing the form as published in the March 4, 2005, issue
of the Federal Register (70 FR 10776) and amended in the June
16, 2005, issue of the Federal Register (70 FR 35034). The
adopted rules would also add three denitions, change when a
container is empty, modify placarding requirements, and change
manifesting requirements for Texas Class 1 wastes to conform
to the federal requirements.
Subchapter A - Industrial Solid Waste and Municipal Hazardous
Waste In General
§335.1. Denitions.
Section 335.1 is amended by adding paragraph (13) "Captive
facility," a facility that accepts wastes from only related (within
the same corporation) off-site generators; paragraph (14) "Cap-
tured facility," a manufacturing or production facility that gener-
ates an industrial solid waste or hazardous waste that is routinely
stored, processed, or disposed of on a shared basis in an inte-
grated waste management unit owned, operated by, and located
within a contiguous manufacturing complex; and paragraph (15)
"Captured receiver," a receiver which is located within the prop-
erty boundaries of the generators from which it receives waste.
"Captured facility" is being removed from paragraph (20) and
placed into its own paragraph. "Captive facility" and "Captured
receiver" are added to dene the terms used by the TCEQ for the
regulated community. These new denitions are consistent with
the commission’s interpretation of these words in the past. 40
Code of Federal Regulations (CFR) §260.10 removes the de-
nition of "Manifest document number," revises the denitions of
"Designated facility" and "Manifest," and adds the denition of
"Manifest tracking number." The commission adopts mirroring
these removals and additions in this section and renumbering
the denitions appropriately. These additions and amendments
are necessary to accurately reect EPA’s denitions, terms, and
use for regulating hazardous waste.
§335.10. Shipping and Reporting Procedures Applicable to Gen-
erators of Hazardous Waste or Class 1 Waste and Primary Ex-
porters of Hazardous Waste.
Section 335.10 sets forth the procedures related to generators
of hazardous or Class 1 waste and primary exporters of haz-
ardous waste consigned to a foreign country and is amended
by incorporating the EPA changes regarding the manifest docu-
ment format, instructions, and the special provisions for Class 1
waste. In the proposed rules published March 24, 2006, in the
Texas Register (31 TexReg 2422), the insertion of "treatment,
storage, and disposal facility" was made and is being removed
as this section applies to generators only. Under the statutory
authorities of both the Resource Conservation and Recovery Act
(RCRA) and DOT, all states will implement the new (nationally
uniform) RCRA Hazardous Waste Manifest (EPA Form 8700-22)
and if necessary the continuation sheet (EPA Form 8700-22A).
Generators must ensure that all hazardous and Class 1 wastes
offered for transportation are accompanied by a manifest as re-
quired in this section. All manifests for hazardous waste must
be completed according to the instructions found in the Appen-
dix of 40 CFR Part 262. Itemized instructions for completing the
manifest are removed from the rules and replaced by references
to the Appendix of 40 CFR Part 262. The Uniform Hazardous
Waste Manifest may be obtained from any source that has re-
ceived approval from and registered with the EPA as a supplier of
the manifest as mandated in 40 CFR §262.21(g)(1). Treatment,
storage, and disposal facilities that offer for transport a rejected
hazardous waste load are included in the rules requiring mani-
fests by 40 CFR §262.20(a)(1) and (2). The commission adopts
amendments to this section to conform with these requirements.
Texas tracks hazardous and Class 1 wastes by the Texas Waste
Code and therefore, it is adopted that all manifests contain the
Texas Waste Code for each waste listed. The adopted rules
would require that all manifests for Class 1 waste be completed
according to the instructions found in the Appendix of 40 CFR
Part 262 with the following modications: in accordance with the
instructions, it is adopted that the Texas Waste Codes be used
in lieu of the EPA waste code and the TCEQ generator, TSDF
identication numbers be used when EPA identication numbers
are not required. The adopted changes would require a gener-
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ator to ensure interstate and intrastate shipments of hazardous
waste are designated for delivery and, in the case of intrastate
shipments, are delivered to facilities that are authorized to oper-
ate under an approved state program or the federal program.
§335.11. Shipping Requirements for Transporters of Hazardous
Waste or Class 1 Waste.
Section 335.11 sets forth the procedures related to transporters
of hazardous or Class 1 waste for which a manifest is required
and is amended to be consistent with 40 CFR Part 263. Specic
instructions are replaced with references to the Appendix of
40 CFR Part 262. In the case of hazardous waste exports,
the transporter must ensure that the shipment conforms to the
requirements set forth in the regulations contained in 40 CFR
§263.20(a). The adoption would require that transporters who
transport hazardous waste or Class 1 waste out of the United
States will comply with manifest requirements as set forth in
§335.10. If the transporter cannot deliver the waste because
of an emergency condition other than rejection of the waste
by the designated TSDF, the amended rules would require the
transporter to contact the generator for further directions and
revise the manifest according to the generator’s instructions. If
hazardous waste is partially rejected by the designated TSDF
while the transporter is on the designated TSDF’s premises, it is
adopted that the transporter obtain a copy of the original mani-
fest that includes the facility’s date and signature, the manifest
tracking number of the new manifest that will accompany the
shipment, and a description of the partial rejection or container
residue on the manifest. If the transporter is forwarding the
rejected part of the shipment or a regulated container residue to
an alternate designated TSDF or returning it to the generator,
or if the original manifest is not used, the adopted rules call
for the transporter to obtain a new manifest to accompany the
shipment.
§335.12. Shipping Requirements Applicable to Owners or Op-
erators of Treatment, Storage, or Disposal Facilities.
Section 335.12 sets forth the procedures related to treatment,
storage, and disposal facilities and is amended by changing the
section title to be consistent with the term "treatment" as used
by the TCEQ and by 40 CFR Part 264. The amendment is
adopted to conform with EPA manifest requirements. The EPA
new rules change the manifest to incorporate specic areas and
instructions for rejected wastes. Upon rejecting waste or iden-
tifying a container residue that exceeds the quantity limits for
"empty" containers, the TSDF must consult with the generator
prior to forwarding the waste to another TSDF that can man-
age the waste. The TSDF must send the waste to the alternate
TSDF or back to the generator within 60 days of the rejection
or the container residue identication. While the TSDF is mak-
ing arrangements for forwarding rejected wastes or residues to
another TSDF under this section, it must ensure that either the
delivering transporter retains custody of the waste, or the TSDF
must provide for secure, temporary custody of the waste, pend-
ing delivery of the waste to the rst transporter designated on
the manifest. A new manifest is required for full or partial load
rejections and residues that are to be sent off-site to an alter-
nate TSDF or back to the generator. For full load rejections that
are made while the transporter remains present at the TSDF,
the TSDF may forward the rejected shipment to the alternate
TSDF, and the new manifest must include all required informa-
tion. When a rejected full load is taken to an alternate TSDF
or returned to the generator, a copy of the original manifest will
be annotated with the rejecting TSDF’s signature, date, descrip-
tion of the rejection, the name, address, phone number, and
EPA identication number for the alternate TSDF or generator
to whom the shipment must be delivered. If a TSDF rejects a
waste or identies a container residue that exceeds the quan-
tity limits for "empty" containers after it has signed, dated, and
returned a copy of the manifest to the delivering transporter or
to the generator, the TSDF must amend its copy of the manifest
to indicate the rejected wastes or residues in the discrepancy
space of the amended manifest. The TSDF must also copy the
manifest tracking number of the new manifest to the discrepancy
space of the amended manifest, and must re-sign and date the
manifest to certify the information as amended. These amend-
ments are adopted to conform to EPA rules and establish mani-
fest discrepancies as a signicant difference between the quan-
tity or type of hazardous waste designated on the manifest or
shipping paper, and the quantity and type of hazardous waste
a TSDF actually receives; rejected wastes, which may be a full
or partial shipment that the treatment, storage, and disposal fa-
cility cannot accept; or container residues, which are residues
that exceed the quantity limits for "empty" containers set forth
in 40 CFR §261.7(b). Signicant differences in quantity for bulk
weight are variations greater than 10% in weight and for batch
waste are any variation in piece count. Signicant differences in
type are obvious differences which can be discovered by inspec-
tion or waste analysis. Upon discovering a signicant difference
in quantity or type, the owner or operator must attempt to recon-
cile the discrepancy with the waste generator or transporter. The
facility must retain the amended manifest for at least three years
from the date of amendment, and must within 30 days, send a
copy of the amended manifest to the transporter and generator
that received copies prior to the manifest being amended. It is
further adopted that a TSDF that receives hazardous or Class 1
waste from a rail or water transporter be required to retain at the
facility a copy of each shipping paper and manifest. It is adopted
that if a TSDF receives waste imported from a foreign source,
the receiving TSDF mails a copy of the manifest to the Interna-
tional Compliance Assurance Division, OFA/OECA, EPA. In the
proposed rules published March 24, 2006, in the Texas Register
(31 TexReg 2422), §335.12(d) was not clear that because EPA
does not regulate Texas Class 1 wastes, manifests that docu-
ment the shipment of Texas Class 1 wastes only should not be
sent to the International Compliance Assurance Division. This
section is adopted to be consistent with the EPA changes listed
in this paragraph.
§335.15. Recordkeeping and Reporting Requirements Applica-
ble to Owners or Operators of Treatment, Storage, or Disposal
Facilities.
Section 335.15 sets forth procedures for owners and operators
who receive hazardous or Class 1 waste from off-site sources
or who have notied that they intend to receive hazardous or
Class 1 waste from off-site sources. This section is amended by
changing the section title to be consistent with the term "treat-
ment" as used by the agency and by outlining that if a facility ac-
cepts for treatment, storage, or disposal any hazardous waste
or Class 1 waste from an off-site source without an accompany-
ing manifest, or without an accompanying shipping paper, and
if the waste is not excluded from the manifest requirement, that
the owner or operator must prepare and submit a letter to the
executive director within 15 days after receiving the waste and
include all required information.
Subchapter B - Hazardous Waste Management General Provi-
sions
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§335.41. Purpose, Scope and Applicability.
Section 335.41 sets forth procedures implementing the Texas
hazardous waste program, which controls from point of genera-
tion to ultimate disposal, those wastes that have been identied
by the administrator of the EPA in 40 CFR Part 261. This section
is amended by adjusting the number of gallons that determine
whether a container is "empty " from 110 to 119 gallons. The
term "processing" is replaced with "treatment" for consistency of
use by the TCEQ and by 40 CFR Part 264.
Subchapter C - Standards Applicable to Generators of Haz-
ardous Waste
§335.67. Marking.
Section 335.67 sets forth provisions relating to the marking of
packages or containers of hazardous waste and is amended by
changing the number of gallons used to determine the markings
on the containers. The commission is adopting the change of
the number of gallons from 110 to 119 and how the container is
to be marked. It is adopted that a generator must mark each
container of 119 gallons or less used in such transportation with
the following words and information displayed in accordance with
the requirements of 49 CFR §172.304: "HAZARDOUS WASTE
- Federal Law Prohibits Improper Disposal. If found, contact the
nearest police or public safety authority or the U.S. Environmen-
tal Protection Agency." Markings are also adopted to include the
generator’s name and address, the generator EPA identication
number, and the manifest tracking number.
§335.68. Placarding.
Section 335.68 sets forth provisions for placarding according to
the DOT regulations and is amended with added verbiage to be
used in instances where placards are not required. If placards
are not required, the adopted rules would require a generator
to mark each motor vehicle according to 49 CFR §171.3(b)(1),
which states that no person may accept for transportation,
transport, or deliver a hazardous waste for which a manifest
is required unless that person has marked each motor vehicle
used to transport hazardous waste in accordance with §390.21
or §1058.2 even though placards may not be required.
§335.69. Accumulation Time.
Section 335.69 sets forth provisions for generators accumu-
lating waste onsite and is amended by adding subsection (m).
The adoption would allow a generator to send a shipment of
hazardous waste to a designated TSDF with the understanding
that the designated TSDF can accept and manage the waste,
and later receive that shipment back as a rejected load or
residue in accordance with the manifest discrepancy provisions
of §335.10, to accumulate the returned waste onsite depending
on the amount of hazardous waste onsite in that calendar
month.
§335.76. Additional Requirements Applicable to International
Shipments.
Section 335.76 sets forth provisions for international shipments
including primary exporters and is amended by having importers
and exporters obtain the Uniform Hazardous Waste Manifest
from any source that is registered with the EPA as a supplier of
manifests. In accordance with EPA requirements, it is adopted
that the primary exporter must comply with manifest regulations
of §335.10 except that the primary exporter must attach to the
manifest, which accompanies the hazardous waste shipment, a
copy of the EPA acknowledgment of consent for the shipment.
For exports by rail or water (bulk shipment), the primary exporter
must provide the transporter with an EPA acknowledgment of
consent which must accompany the hazardous waste but need
not be attached to the manifest. For exports by water (bulk ship-
ment) the primary exporter would attach the copy of the EPA
acknowledgment of consent to the shipping paper.
Subchapter E - Interim Standards for Owners and Operators of
Hazardous Waste Treatment, Storage, or Disposal Facilities
§335.112. Standards.
Subchapter E sets forth provisions for interim standards for TS-
DFs and is amended by changing the title to be consistent with
the term "treatment" as used by the agency. This section sets
forth provisions for adoption by reference regulations contained
in 40 CFR Part 265. Paragraph (4) is amended to reference all
applicable federal manifest requirements, which includes the ad-
dition of 40 CFR §260.10 and §365.70, and to update the date
of the last Federal Register affecting the incorporated rules.
Subchapter F - Permitting Standards for Owners and Operators
of Hazardous Waste Treatment, Storage, or Disposal Facilities
§335.152. Standards.
Subchapter F sets forth provisions for the permitting standards
for TSDFs and is amended by changing the title to be consis-
tent with the term "treatment" as used by the agency. This sec-
tion sets forth provisions for adoption by reference regulations
contained in 40 CFR Part 264. Paragraph (4) is amended to
reference all applicable federal manifest requirements found in
Subpart E of 40 CFR Part 265.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission has reviewed the rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the denition of a "ma-
jor environmental rule" as dened in that statute. Furthermore, it
does not meet any of the four applicability requirements listed in
§2001.0225(a). Because these rules are not adopted to protect
the environment or to reduce the risk to human health from
environmental exposure, this is not a major environmental rule.
Also, because the adopted rules do not adversely affect in a
material way the economy, a sector of the economy, productivity,
competition, jobs, the environment, or the public health and
safety of the state or a sector of the state the adopted rules
are not a major environmental rule. There is no adverse effect
in a material way on the economy, a sector of the economy,
productivity, competition, or jobs of the state or a sector of the
state because the hazardous waste manifest changes will be
implemented by the EPA on September 5, 2006, and these
adopted changes conform state rules to the federal changes,
and the Texas Class 1 waste manifest changes are not adopted
to be more stringent, but to conform with federal requirements.
Because the additional denitions dene words consistent with
prior agency practice, they do not result in more stringent regu-
lation. Since these adopted rules are not more stringent, there
should be no adverse effect in a material way on the economy,
a sector of the economy, productivity, competition, or jobs of
the state or a sector of the state. In addition, these rules would
not exceed a standard set by federal law, exceed an express
requirement of state law, exceed a requirement of a delegation
agreement, or adopt a rule solely under the general powers of
the agency.
TAKINGS IMPACT ASSESSMENT
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The commission has prepared a takings impact assessment
for these adopted rules in accordance with Texas Government
Code, §2007.043. The following is a summary of that assess-
ment. The specic purpose of these adopted rules is to ensure
that Texas’s state hazardous waste rules are equivalent to the
federal regulations after which they are patterned, thus enabling
the state to retain authorization to operate its own hazardous
waste program in lieu of the corresponding federal program.
The adopted rules will substantially advance this stated purpose
by adopting federal regulations by reference or by introducing
language intended to ensure that state rules are equivalent
to the corresponding federal regulations. Promulgation and
enforcement of these rules will not affect private real property
which is the subject of the rules because the rule language
consists of technical corrections and updates to bring certain
state hazardous waste regulations into equivalence with more
recent federal regulations. There is no burden on private real
property because the hazardous waste manifest changes will
be implemented by the EPA on September 5, 2006, and these
adopted changes conform state rules to the federal changes,
and the Texas Class 1 waste manifest changes are not adopted
to be more stringent, but to conform with federal requirements.
Also, the new denitions dene words consistent with prior
agency practice, and do not result in more stringent regulation.
The subject regulations do not affect a landowner’s rights in
private real property.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the adopted rulemaking and found the
adoption is a rulemaking identied in the Coastal Coordination
Act Implementation Rules, 31 TAC §505.11(b)(2) relating to rules
subject to the Texas Coastal Management Program (CMP), and
will, therefore, require that goals and policies of the CMP be con-
sidered during the rulemaking process.
The commission prepared a consistency determination for the
rules under 31 TAC §505.22 and found that the rulemaking is
consistent with the applicable CMP goals and policies. The CMP
goal applicable to the rulemaking is the goal to protect, preserve,
restore, and enhance the diversity, quality, quantity, functions,
and values of coastal natural resource areas. The CMP policy
applicable to the rulemaking is governing emissions of air pollu-
tants to protect and enhance air quality in the coastal area so as
to protect coastal natural resource areas and promote the pub-
lic health, safety, and welfare. Promulgation and enforcement of
these rules will not violate (exceed) any standards identied in
the applicable CMP goals and policies.
PUBLIC COMMENT
The comment period closed 5:00 p.m., April 24, 2006. The com-
mission received one comment letter from Safety-Kleen Corpo-
ration (Safety-Kleen).
RESPONSE TO COMMENTS
Safety-Kleen commented that receiving facilities in Texas are
required to submit a Waste Receipt Records report via the
State Environmental Electronic Reporting System (STEERS)
for all shipments of hazardous waste and nonhazardous Class
1 waste. This report includes data elds for both the generator
identication number (in fact, the report includes elds for TCEQ
generator, transporter, and treatment, storage, and disposal
facility identication numbers) and the EPA identication number
into the system. At the present time, this information is obtained
from the shipping document. The new uniform hazardous waste
form does not allow the use, in most cases, of the generator
identication number. Since all of the previously required data
for this report came from the shipment document (manifest),
and the new manifest will not have all of this data, there is no
practical way to provide the information formerly required for
STEERS. Safety-Kleen rmly believes TCEQ needs to modify
STEERS going forward so that only information that will be
available from the new Uniform Hazardous Waste Manifest is
required. In addition, presently, when the Texas generator’s
identication number is entered into STEERS, the system
validates the number to ensure that the correct number is being
entered into STEERS. If the Texas generator’s identication
number will still be required, the system will not be able to
validate the information being entered. This issue needs to be
addressed by TCEQ.
The commission agrees with the comment and has taken steps
to modify STEERS to automatically cross-reference and popu-
late the missing Texas or EPA identication number for the gen-
erator, transporter, and receiver.
When shipping Class 1 nonhazardous waste only, the manifest
is considered a shipping paper, therefore, in accordance with
the instructions in the Appendix to 40 CFR Part 262, the Texas
identication numbers are used in place of the EPA identication
numbers. With the modication to STEERS, the Texas identi-
cation number will be entered and the corresponding EPA iden-
tication number, if one is assigned, will automatically display on
the screen.
When shipping a mix of hazardous and Class 1 nonhazardous
waste on the same manifest, the EPA identication numbers will
be used. With the modication to STEERS, the EPA identica-
tion number will be entered and the corresponding Texas identi-
cation number, if one is assigned, will automatically display on
the screen.
STEERS will validate the EPA and Texas identication numbers
entered into the system.
No changes to the proposed rules were necessary.
Safety-Kleen commented that when waste is being shipped, ei-
ther into Texas or out of state, there are some states that require
that the state-specic waste code(s) be entered on the manifest.
The proposed rule does not provide guidance to clarify what hier-
archy to follow when entering these waste codes. Safety-Kleen
is requesting clarication on this issue.
Texas has only one waste code per line item on the manifest.
There is no dened hierarchy between state and federal waste
codes. Therefore, no changes to the proposed rules were neces-
sary. However, in accordance with adopted 30 TAC §335.10(c),
the Texas waste code must be entered on the manifest.
Safety-Kleen commented that the new manifest has room to in-
clude up to six hazardous waste codes in line item No. 13 to de-
scribe the hazardous waste being shipped. Many waste streams
that Safety-Kleen handles are assigned more than six EPA waste
codes in addition to the Texas waste codes. The proposed rules
are not clear as to what hierarchy should be used in this situ-
ation to determine which six codes should be included on the
manifest to properly describe the waste stream being shipped.
Safety-Kleen is requesting clarication on this issue.
The Appendix to 40 CFR Part 262, I. Instructions for Genera-
tors, Item 13. Waste Codes, states that up to six federal and
state waste codes may be used to describe each waste stream
identied in Item 9b. There will be only one Texas waste code
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per line item. The hierarchy of federal waste codes should be in
the order of those that are most representative of the properties
of the waste. However, in accordance with the adopted rules,
the Texas waste code must be entered on the manifest for all
wastes shipped.
No changes to the proposed rules were necessary.
Safety-Kleen commented that the proposed rules specify that
the Texas waste code will be required to be used on the new
manifest form. However, they rmly believe that the area for a
waste code in Section 13 of the manifest does not have space to
include the full eight-digit Texas waste code. The space allotted
cannot t any state-specic waste codes that exceed four digits
(the space for each waste code is approximately 0.43-inch wide
and 0.24-inch high, impact printers cannot print eight digits at a
small enough size to t in this box and print clearly through all
six copies of the manifest). Safety-Kleen rmly believes that the
TCEQ needs to modify their waste codes so that they are only
four characters in length in order to t within this space.
The commission has discussed this issue with EPA and it was
determined that the four federal waste codes that are most rep-
resentative of the properties of the waste should be included in
Item 13 of the manifest using four of the boxes provided. The
other two boxes may be used together to type or handwrite the
eight-digit Texas waste code. Additional waste codes may be
entered on the manifest in Item 14. Special Handling Instruc-
tions and Additional Information, as shipment-specic informa-
tion necessary for the proper management or tracking of the
materials. Recording the federal and Texas waste codes as sug-
gested by EPA, will relieve the need to modify the commission’s
scheme for classication and coding of industrial and hazardous
waste.
No changes to the proposed rules were necessary.
Safety-Kleen commented that the BACKGROUND AND SUM-
MARY OF THE FACTUAL BASIS FOR THE PROPOSED
RULES mentioned that ". . . in accordance with the instructions,
it is proposed that the Texas Waste Codes be used in lieu of
the EPA waste code and the TCEQ generator, transporter, and
treatment, storage, and disposal facility identication numbers
be used when EPA identication numbers are not required."
There are times when waste will be shipped by facilities that
do have an EPA identication number, but are shipping only
nonhazardous Class 1 waste. According to the proposed
changes, when this is the case, Safety-Kleen will be required to
use the TCEQ generator, transporter, and treatment, storage,
and disposal facility identication number and not the EPA
identication number. Safety-Kleen is requesting clarication on
this issue.
When shipping Class 1 nonhazardous waste only, the Uniform
Hazardous Waste Manifest is considered a shipping paper by the
EPA. Under these circumstances, the Texas identication num-
bers will be used.
No changes to the proposed rules were necessary.
SUBCHAPTER A. INDUSTRIAL SOLID
WASTE AND MUNICIPAL HAZARDOUS
WASTE IN GENERAL
30 TAC §§335.1, 335.10 - 335.12, 335.15
STATUTORY AUTHORITY
The amendments are adopted under Texas Water Code (TWC),
§5.103 and §5.105, which provide the commission with the au-
thority to adopt any rules necessary to carry out its powers and
duties under the provisions of the TWC or other laws of this state;
and under Texas Health and Safety Code (THSC), Solid Waste
Disposal Act, §361.017 and §361.024, which authorize the com-
mission to regulate industrial solid waste and hazardous waste
and to adopt rules consistent with the general intent and pur-
poses of the THSC.
The adopted amendments implement THSC, Chapter 361.
§335.1. Denitions.
In addition to the terms dened in Chapter 3 of this title (relating to
Denitions), the following words and terms, when used in this chapter,
have the following meanings.
(1) Aboveground tank--A device meeting the denition of
tank in this section and that is situated in such a way that the entire
surface area of the tank is completely above the plane of the adjacent
surrounding surface and the entire surface area of the tank (including
the tank bottom) is able to be visually inspected.
(2) Act--Texas Health and Safety Code, Chapter 361.
(3) Active life--The period from the initial receipt of haz-
ardous waste at the facility until the executive director receives certi-
cation of nal closure.
(4) Active portion--That portion of a facility where pro-
cessing, storage, or disposal operations are being or have been con-
ducted after November 19, 1980, and which is not a closed portion.
(See also "closed portion" and "inactive portion.")
(5) Activities associated with the exploration, develop-
ment, and protection of oil or gas or geothermal resources--Activities
associated with:
(A) the drilling of exploratory wells, oil wells, gas
wells, or geothermal resource wells;
(B) the production of oil or gas or geothermal resources,
including:
(i) activities associated with the drilling of injection
water source wells that penetrate the base of usable quality water;
(ii) activities associated with the drilling of cathodic
protection holes associated with the cathodic protection of wells and
pipelines subject to the jurisdiction of the commission to regulate the
production of oil or gas or geothermal resources;
(iii) activities associated with gasoline plants, natu-
ral gas or natural gas liquids processing plants, pressure maintenance
plants, or repressurizing plants;
(iv) activities associated with any underground nat-
ural gas storage facility, provided the terms "natural gas" and "storage
facility" shall have the meanings set out in the Texas Natural Resources
Code, §91.173;
(v) activities associated with any underground hy-
drocarbon storage facility, provided the terms "hydrocarbons" and "un-
derground hydrocarbon storage facility" shall have the meanings set out
in the Texas Natural Resources Code, §91.173; and
(vi) activities associated with the storage, handling,
reclamation, gathering, transportation, or distribution of oil or gas prior
to the rening of such oil or prior to the use of such gas in any manu-
facturing process or as a residential or industrial fuel;
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(C) the operation, abandonment, and proper plugging
of wells subject to the jurisdiction of the commission to regulate the
exploration, development, and production of oil or gas or geothermal
resources; and
(D) the discharge, storage, handling, transportation,
reclamation, or disposal of waste or any other substance or material
associated with any activity listed in subparagraphs (A) - (C) of this
paragraph, except for waste generated in connection with activities
associated with gasoline plants, natural gas or natural gas liquids pro-
cessing plants, pressure maintenance plants, or repressurizing plants if
that waste is a hazardous waste as dened by the administrator of the
United States Environmental Protection Agency in accordance with
the Federal Solid Waste Disposal Act, as amended (42 United States
Code, §§6901 et seq.).
(6) Administrator--The administrator of the United States
Environmental Protection Agency or his designee.
(7) Ancillary equipment--Any device that is used to distrib-
ute, meter, or control the ow of solid waste or hazardous waste from
its point of generation to a storage or processing tank(s), between solid
waste or hazardous waste storage and processing tanks to a point of
disposal on-site, or to a point of shipment for disposal off-site. Such
devices include, but are not limited to, piping, ttings, anges, valves,
and pumps.
(8) Aquifer--A geologic formation, group of formations, or
part of a formation capable of yielding a signicant amount of ground-
water to wells or springs.
(9) Area of concern--Any area of a facility under the con-
trol or ownership of an owner or operator where a release to the envi-
ronment of hazardous wastes or hazardous constituents has occurred, is
suspected to have occurred, or may occur, regardless of the frequency
or duration.
(10) Authorized representative--The person responsible
for the overall operation of a facility or an operation unit (i.e., part
of a facility), e.g., the plant manager, superintendent, or person of
equivalent responsibility.
(11) Battery--Has the denition adopted under §335.261 of
this title (relating to Universal Waste Rule).
(12) Boiler--An enclosed device using controlled ame
combustion and having the following characteristics:
(A) the unit must have physical provisions for recover-
ing and exporting thermal energy in the form of steam, heated uids,
or heated gases;
(B) the unit’s combustion chamber and primary energy
recovery section(s) must be of integral design. To be of integral design,
the combustion chamber and the primary energy recovery section(s)
(such as waterwalls and superheaters) must be physically formed into
one manufactured or assembled unit. A unit in which the combustion
chamber and the primary energy recovery section(s) are joined only
by ducts or connections carrying ue gas is not integrally designed;
however, secondary energy recovery equipment (such as economizers
or air preheaters) need not be physically formed into the same unit as
the combustion chamber and the primary energy recovery section. The
following units are not precluded from being boilers solely because
they are not of integral design:
(i) process heaters (units that transfer energy di-
rectly to a process stream); and
(ii) uidized bed combustion units;
(C) while in operation, the unit must maintain a thermal
energy recovery efciency of at least 60%, calculated in terms of the
recovered energy compared with the thermal value of the fuel; and
(D) the unit must export and utilize at least 75% of the
recovered energy, calculated on an annual basis. In this calculation, no
credit shall be given for recovered heat used internally in the same unit.
(Examples of internal use are the preheating of fuel or combustion air,
and the driving of induced or forced draft fans or feedwater pumps); or
(E) the unit is one which the executive director has de-
termined, on a case-by-case basis, to be a boiler, after considering the
standards in §335.20 of this title (relating to Variance To Be Classied
as a Boiler).
(13) Captive facility--A facility that accepts wastes from
only related (within the same corporation) off-site generators.
(14) Captured facility--A manufacturing or production fa-
cility that generates an industrial solid waste or hazardous waste that is
routinely stored, processed, or disposed of on a shared basis in an inte-
grated waste management unit owned, operated by, and located within
a contiguous manufacturing complex.
(15) Captured receiver--A receiver that is located within
the property boundaries of the generators from which it receives waste.
(16) Carbon regeneration unit--Any enclosed thermal
treatment device used to regenerate spent activated carbon.
(17) Certication--A statement of professional opinion
based upon knowledge and belief.
(18) Class 1 wastes--Any industrial solid waste or mixture
of industrial solid wastes which because of its concentration, or physi-
cal or chemical characteristics, is toxic, corrosive, ammable, a strong
sensitizer or irritant, a generator of sudden pressure by decomposition,
heat, or other means, or may pose a substantial present or potential dan-
ger to human health or the environment when improperly processed,
stored, transported, or disposed of or otherwise managed, as further
dened in §335.505 of this title (relating to Class 1 Waste Determina-
tion).
(19) Class 2 wastes--Any individual solid waste or combi-
nation of industrial solid waste which cannot be described as hazardous,
Class 1, or Class 3 as dened in §335.506 of this title (relating to Class
2 Waste Determination).
(20) Class 3 wastes--Inert and essentially insoluble indus-
trial solid waste, usually including, but not limited to, materials such
as rock, brick, glass, dirt, and certain plastics and rubber, etc., that are
not readily decomposable, as further dened in §335.507 of this title
(relating to Class 3 Waste Determination).
(21) Closed portion--That portion of a facility which an
owner or operator has closed in accordance with the approved facility
closure plan and all applicable closure requirements. (See also "active
portion" and "inactive portion.")
(22) Closure--The act of permanently taking a waste man-
agement unit or facility out of service.
(23) Commercial hazardous waste management facil-
ity--Any hazardous waste management facility that accepts hazardous
waste or polychlorinated biphenyl compounds for a charge, except
a captured facility or a facility that accepts waste only from other
facilities owned or effectively controlled by the same person.
(24) Component--Either the tank or ancillary equipment of
a tank system.
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(25) Conned aquifer--An aquifer bounded above and be-
low by impermeable beds or by beds of distinctly lower permeability
than that of the aquifer itself; an aquifer containing conned ground-
water.
(26) Consignee--The ultimate treatment, storage, or dis-
posal facility in a receiving country to which the hazardous waste will
be sent.
(27) Container--Any portable device in which a material is
stored, transported, processed, or disposed of, or otherwise handled.
(28) Containment building--A hazardous waste manage-
ment unit that is used to store or treat hazardous waste under the
provisions of §335.152(a)(19) or §335.112(a)(21) of this title (relating
to Standards).
(29) Contaminant--Includes, but is not limited to, "solid
waste," "hazardous waste," and "hazardous waste constituent" as
dened in this subchapter; "pollutant" as dened in Texas Water
Code (TWC), §26.001, and Texas Health and Safety Code (THSC),
§361.431; "hazardous substance" as dened in THSC, §361.003; and
other substances that are subject to the Texas Hazardous Substances
Spill Prevention and Control Act, TWC, §§26.261 - 26.268.
(30) Contaminated medium/media--A portion or portions
of the physical environment to include soil, sediment, surface water,
groundwater, or air, that contain contaminants at levels that pose a sub-
stantial present or future threat to human health and the environment.
(31) Contingency plan--A document setting out an orga-
nized, planned, and coordinated course of action to be followed in case
of a re, explosion, or release of hazardous waste or hazardous waste
constituents which could threaten human health or the environment.
(32) Control--To apply engineering measures such as cap-
ping or reversible treatment methods and/or institutional measures such
as deed restrictions to facilities or areas with wastes or contaminated
media which result in remedies that are protective of human health and
the environment when combined with appropriate maintenance, mon-
itoring, and any necessary further corrective action.
(33) Corrective action management unit (CAMU)--An
area within a facility that is designated by the commission under 40
Code of Federal Regulations Part 264, Subpart S, for the purpose
of implementing corrective action requirements under §335.167 of
this title (relating to Corrective Action for Solid Waste Management
Units) and Texas Water Code, §7.031 (Corrective Action Related to
Hazardous Waste). A CAMU shall only be used for the management of
remediation wastes in accordance with implementing such corrective
action requirements at the facility.
(34) Corrosion expert--A person who, by reason of his
knowledge of the physical sciences and the principles of engineering
and mathematics, acquired by a professional education and related
practical experience, is qualied to engage in the practice of corrosion
control on buried or submerged metal piping systems and metal tanks.
Such a person must be certied as being qualied by the National
Association of Corrosion Engineers or be a registered professional
engineer who has certication or licensing that includes education and
experience in corrosion control on buried or submerged metal piping
systems and metal tanks.
(35) Decontaminate--To apply a treatment process(es) to
wastes or contaminated media whereby the substantial present or future
threat to human health and the environment is eliminated.
(36) Designated facility--A Class 1 or hazardous waste
treatment, storage, or disposal facility which has received a United
States Environmental Protection Agency permit (or a facility with
interim status) in accordance with the requirements of 40 Code of
Federal Regulations (CFR) Parts 270 and 124; a permit from a state
authorized in accordance with 40 CFR Part 271 (in the case of haz-
ardous waste); a permit issued in accordance with §335.2 of this title
(relating to Permit Required) (in the case of nonhazardous waste); or
that is regulated under §335.24(f), (g), or (h) of this title (relating to
Requirements for Recyclable Materials and Nonhazardous Recyclable
Materials) or §335.241 of this title (relating to Applicability and
Requirements) and that has been designated on the manifest by the
generator in accordance with §335.10 of this title (relating to Shipping
and Reporting Procedures Applicable to Generators of Hazardous
Waste or Class 1 Waste and Primary Exporters of Hazardous Waste). If
a waste is destined to a facility in an authorized state which has not yet
obtained authorization to regulate that particular waste as hazardous,
then the designated facility must be a facility allowed by the receiving
state to accept such waste. Designated facility also means a generator
site designated on the manifest to receive its waste as a return ship-
ment from a facility that has rejected the waste in accordance with
§335.12(e) of this title (relating to Shipping Requirements Applicable
to Owners or Operators of Treatment, Storage, or Disposal Facilities).
(37) Destination facility--Has the denition adopted under
§335.261 of this title (relating to Universal Waste Rule).
(38) Dike--An embankment or ridge of either natural or
man-made materials used to prevent the movement of liquids, sludges,
solids, or other materials.
(39) Dioxins and furans (D/F)--Tetra, penta, hexa, hepta,
and octa-chlorinated dibenzo dioxins and furans.
(40) Discharge or hazardous waste discharge--The acci-
dental or intentional spilling, leaking, pumping, pouring, emitting,
emptying, or dumping of waste into or on any land or water.
(41) Disposal--The discharge, deposit, injection, dumping,
spilling, leaking, or placing of any solid waste or hazardous waste
(whether containerized or uncontainerized) into or on any land or water
so that such solid waste or hazardous waste or any constituent thereof
may enter the environment or be emitted into the air or discharged into
any waters, including groundwaters.
(42) Disposal facility--A facility or part of a facility at
which solid waste is intentionally placed into or on any land or water,
and at which waste will remain after closure. The term "disposal
facility" does not include a corrective action management unit into
which remediation wastes are placed.
(43) Drip pad--An engineered structure consisting of a
curbed, free-draining base, constructed of non-earthen materials and
designed to convey preservative kick-back or drippage from treated
wood, precipitation, and surface water run-on to an associated collec-
tion system at wood preserving plants.
(44) Elementary neutralization unit--A device which:
(A) is used for neutralizing wastes which are hazardous
only because they exhibit the corrosivity characteristic dened in 40
Code of Federal Regulations (CFR) §261.22, or are listed in 40 CFR
Part 261, Subpart D, only for this reason; or is used for neutralizing the
pH of non-hazardous industrial solid waste; and
(B) meets the denition of tank, tank system, container,
transport vehicle, or vessel as dened in this section.
(45) United States Environmental Protection Agency
(EPA) acknowledgment of consent--The cable sent to EPA from the
United States Embassy in a receiving country that acknowledges the
written consent of the receiving country to accept the hazardous waste
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and describes the terms and conditions of the receiving country’s
consent to the shipment.
(46) United States Environmental Protection Agency
(EPA) hazardous waste number--The number assigned by the EPA to
each hazardous waste listed in 40 Code of Federal Regulations (CFR)
Part 26l, Subpart D and to each characteristic identied in 40 CFR
Part 26l, Subpart C.
(47) United States Environmental Protection Agency
(EPA) identication number--The number assigned by the EPA or the
commission to each generator, transporter, and processing, storage, or
disposal facility.
(48) Essentially insoluble--Any material, which if repre-
sentatively sampled and placed in static or dynamic contact with deion-
ized water at ambient temperature for seven days, will not leach any
quantity of any constituent of the material into the water in excess of
current United States Public Health Service or United States Environ-
mental Protection Agency limits for drinking water as published in the
Federal Register.
(49) Equivalent method--Any testing or analytical method
approved by the administrator under 40 Code of Federal Regulations
§260.20 and §260.21.
(50) Existing portion--That land surface area of an existing
waste management unit, included in the original Part A permit appli-
cation, on which wastes have been placed prior to the issuance of a
permit.
(51) Existing tank system or existing component--A tank
system or component that is used for the storage or processing of haz-
ardous waste and that is in operation, or for which installation has com-
menced on or prior to July 14, 1986. Installation will be considered to
have commenced if the owner or operator has obtained all federal, state,
and local approvals or permits necessary to begin physical construction
of the site or installation of the tank system and if either:
(A) a continuous on-site physical construction or instal-
lation program has begun; or
(B) the owner or operator has entered into contractual
obligations--which cannot be canceled or modied without substantial
loss--for physical construction of the site or installation of the tank sys-
tem to be completed within a reasonable time.
(52) Explosives or munitions emergency--A situation in-
volving the suspected or detected presence of unexploded ordnance,
damaged or deteriorated explosives or munitions, an improvised explo-
sive device, other potentially explosive material or device, or other po-
tentially harmful military chemical munitions or device, that creates an
actual or potential imminent threat to human health, including safety, or
the environment, including property, as determined by an explosives or
munitions emergency response specialist. These situations may require
immediate and expeditious action by an explosives or munitions emer-
gency response specialist to control, mitigate, or eliminate the threat.
(53) Explosives or munitions emergency response--All im-
mediate response activities by an explosives and munitions emergency
response specialist to control, mitigate, or eliminate the actual or poten-
tial threat encountered during an explosives or munitions emergency,
subject to the following:
(A) an explosives or munitions emergency response in-
cludes in-place render-safe procedures, treatment or destruction of the
explosives or munitions, and/or transporting those items to another lo-
cation to be rendered safe, treated, or destroyed;
(B) any reasonable delay in the completion of an explo-
sives or munitions emergency response caused by a necessary, unfore-
seen, or uncontrollable circumstance will not terminate the explosives
or munitions emergency; and
(C) explosives and munitions emergency responses can
occur on either public or private lands and are not limited to responses
at hazardous waste facilities.
(54) Explosives or munitions emergency response spe-
cialist--An individual trained in chemical or conventional munitions
or explosives handling, transportation, render-safe procedures, or de-
struction techniques, including United States Department of Defense
(DOD) emergency explosive ordnance disposal, technical escort unit,
and DOD-certied civilian or contractor personnel; and, other federal,
state, or local government, or civilian personnel similarly trained in
explosives or munitions emergency responses.
(55) Extrusion--A process using pressure to force ground
poultry carcasses through a decreasing-diameter barrel or nozzle, caus-
ing the generation of heat sufcient to kill pathogens, and resulting in
an extruded product acceptable as a feed ingredient.
(56) Facility--Includes:
(A) all contiguous land, and structures, other appurte-
nances, and improvements on the land, used for storing, processing, or
disposing of municipal hazardous waste or industrial solid waste. A fa-
cility may consist of several treatment, storage, or disposal operational
units (e.g., one or more landlls, surface impoundments, or combina-
tions of them);
(B) for the purpose of implementing corrective action
under §335.167 of this title (relating to Corrective Action for Solid
Waste Management Units), all contiguous property under the control
of the owner or operator seeking a permit for the treatment, storage,
and/or disposal of hazardous waste. This denition also applies to facil-
ities implementing corrective action under Texas Water Code, §7.031
(Corrective Action Relating to Hazardous Waste).
(57) Final closure--The closure of all hazardous waste
management units at the facility in accordance with all applicable
closure requirements so that hazardous waste management activities
under Subchapter E of this chapter (relating to Interim Standards
for Owners and Operators of Hazardous Waste Treatment, Storage,
or Disposal Facilities) and Subchapter F of this chapter (relating to
Permitting Standards for Owners and Operators of Hazardous Waste
Treatment, Storage, or Disposal Facilities) are no longer conducted
at the facility unless subject to the provisions in §335.69 of this title
(relating to Accumulation Time).
(58) Food-chain crops--Tobacco, crops grown for human
consumption, and crops grown for feed for animals whose products
are consumed by humans.
(59) Freeboard--The vertical distance between the top of a
tank or surface impoundment dike, and the surface of the waste con-
tained therein.
(60) Free liquids--Liquids which readily separate from the
solid portion of a waste under ambient temperature and pressure.
(61) Generator--Any person, by site, who produces mu-
nicipal hazardous waste or industrial solid waste; any person who
possesses municipal hazardous waste or industrial solid waste to be
shipped to any other person; or any person whose act rst causes the
solid waste to become subject to regulation under this chapter. For the
purposes of this regulation, a person who generates or possesses Class
3 wastes only shall not be considered a generator.
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(62) Groundwater--Water below the land surface in a zone
of saturation.
(63) Hazardous industrial waste--Any industrial solid
waste or combination of industrial solid wastes identied or listed as a
hazardous waste by the administrator of the United States Environmen-
tal Protection Agency in accordance with the Resource Conservation
and Recovery Act of 1976, §3001. The administrator has identied
the characteristics of hazardous wastes and listed certain wastes as
hazardous in 40 Code of Federal Regulations Part 26l. The executive
director will maintain in the ofces of the commission a current list of
hazardous wastes, a current set of characteristics of hazardous waste,
and applicable appendices, as promulgated by the administrator.
(64) Hazardous substance--Any substance designated as
a hazardous substance under the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of 1980, 40 Code of Federal
Regulations Part 302.
(65) Hazardous waste--Any solid waste identied or listed
as a hazardous waste by the administrator of the United States Environ-
mental Protection Agency in accordance with the federal Solid Waste
Disposal Act, as amended by the Resource Conservation and Recovery
Act, 42 United States Code, §§6901 et seq., as amended.
(66) Hazardous waste constituent--A constituent that
caused the administrator to list the hazardous waste in 40 Code of
Federal Regulations (CFR) Part 261, Subpart D or a constituent listed
in Table 1 of 40 CFR §261.24.
(67) Hazardous waste management facility--All contigu-
ous land, including structures, appurtenances, and other improvements
on the land, used for processing, storing, or disposing of hazardous
waste. The term includes a publicly- or privately-owned hazardous
waste management facility consisting of processing, storage, or dis-
posal operational hazardous waste management units such as one or
more landlls, surface impoundments, waste piles, incinerators, boil-
ers, and industrial furnaces, including cement kilns, injection wells, salt
dome waste containment caverns, land treatment facilities, or a combi-
nation of units.
(68) Hazardous waste management unit--A landll, sur-
face impoundment, waste pile, industrial furnace, incinerator, cement
kiln, injection well, container, drum, salt dome waste containment
cavern, or land treatment unit, or any other structure, vessel, appurte-
nance, or other improvement on land used to manage hazardous waste.
(69) In operation--Refers to a facility which is processing,
storing, or disposing of solid waste or hazardous waste.
(70) Inactive portion--That portion of a facility which is
not operated after November 19, 1980. (See also "active portion" and
"closed portion.")
(71) Incinerator--Any enclosed device that:
(A) uses controlled ame combustion and neither meets
the criteria for classication as a boiler, sludge dryer, or carbon regen-
eration unit, nor is listed as an industrial furnace; or
(B) meets the denition of infrared incinerator or
plasma arc incinerator.
(72) Incompatible waste--A hazardous waste which is un-
suitable for:
(A) placement in a particular device or facility because
it may cause corrosion or decay of containment materials (e.g., con-
tainer inner liners or tank walls); or
(B) commingling with another waste or material under
uncontrolled conditions because the commingling might produce heat
or pressure, re or explosion, violent reaction, toxic dusts, mists,
fumes, or gases, or ammable fumes or gases.
(73) Individual generation site--The contiguous site at or
on which one or more solid waste or hazardous wastes are generated.
An individual generation site, such as a large manufacturing plant, may
have one or more sources of solid waste or hazardous waste, but is
considered a single or individual generation site if the site or property
is contiguous.
(74) Industrial furnace--Includes any of the following en-








(G) smelting, melting, and rening furnaces (including
pyrometallurgical devices such as cupolas, reverberator furnaces, sin-
tering machines, roasters, and foundry furnaces);
(H) titanium dioxide chloride process oxidation reac-
tors;
(I) methane reforming furnaces;
(J) pulping liquor recovery furnaces;
(K) combustion devices used in the recovery of sulfur
values from spent sulfuric acid;
(L) halogen acid furnaces for the production of acid
from halogenated hazardous waste generated by chemical production
facilities where the furnace is located on the site of a chemical pro-
duction facility, the acid product has a halogen acid content of at least
3.0%, the acid product is used in a manufacturing process, and, except
for hazardous waste burned as fuel, hazardous waste fed to the furnace
has a minimum halogen content of 20% as generated; and
(M) other devices the commission may list, after the op-
portunity for notice and comment is afforded to the public.
(75) Industrial solid waste--Solid waste resulting from or
incidental to any process of industry or manufacturing, or mining or
agricultural operation, which may include hazardous waste as dened
in this section.
(76) Infrared incinerator--Any enclosed device that uses
electric powered resistance heaters as a source of radiant heat followed
by an afterburner using controlled ame combustion and which is not
listed as an industrial furnace.
(77) Inground tank--A device meeting the denition of
tank in this section whereby a portion of the tank wall is situated to
any degree within the ground, thereby preventing visual inspection of
that external surface area of the tank that is in the ground.
(78) Injection well--A well into which uids are injected.
(See also "underground injection.")
(79) Inner liner--A continuous layer of material placed in-
side a tank or container which protects the construction materials of the
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tank or container from the contained waste or reagents used to treat the
waste.
(80) Installation inspector--A person who, by reason of his
knowledge of the physical sciences and the principles of engineering,
acquired by a professional education and related practical experience,
is qualied to supervise the installation of tank systems.
(81) International shipment--The transportation of haz-
ardous waste into or out of the jurisdiction of the United States.
(82) Lamp--Has the denition adopted under §335.261 of
this title (relating to Universal Waste Rule).
(83) Land treatment facility--A facility or part of a facility
at which solid waste or hazardous waste is applied onto or incorporated
into the soil surface and that is not a corrective action management
unit; such facilities are disposal facilities if the waste will remain after
closure.
(84) Landll--A disposal facility or part of a facility where
solid waste or hazardous waste is placed in or on land and which is not
a pile, a land treatment facility, a surface impoundment, an injection
well, a salt dome formation, a salt bed formation, an underground mine,
a cave, or a corrective action management unit.
(85) Landll cell--A discrete volume of a solid waste or
hazardous waste landll which uses a liner to provide isolation of
wastes from adjacent cells or wastes. Examples of landll cells are
trenches and pits.
(86) Leachate--Any liquid, including any suspended com-
ponents in the liquid, that has percolated through or drained from solid
waste or hazardous waste.
(87) Leak-detection system--A system capable of detecting
the failure of either the primary or secondary containment structure or
the presence of a release of solid waste or hazardous waste or accumu-
lated liquid in the secondary containment structure. Such a system must
employ operational controls (e.g., daily visual inspections for releases
into the secondary containment system of aboveground tanks) or con-
sist of an interstitial monitoring device designed to detect continuously
and automatically the failure of the primary or secondary containment
structure or the presence of a release of solid waste or hazardous waste
into the secondary containment structure.
(88) Licensed professional geoscientist--A geoscien-
tist who maintains a current license through the Texas Board of
Professional Geoscientists in accordance with its requirements for
professional practice.
(89) Liner--A continuous layer of natural or man-made ma-
terials, beneath or on the sides of a surface impoundment, landll, or
landll cell, which restricts the downward or lateral escape of solid
waste or hazardous waste, hazardous waste constituents, or leachate.
(90) Management or hazardous waste management--The
systematic control of the collection, source separation, storage, trans-
portation, processing, treatment, recovery, and disposal of solid waste
or hazardous waste.
(91) Manifest--The waste shipping document, United
States Environmental Protection Agency (EPA) Form 8700-22, origi-
nated and signed by the generator or offeror, that will accompany and
be used for tracking the transportation, disposal, treatment, storage, or
recycling of shipments of hazardous wastes or Class 1 industrial solid
wastes. The form used for this purpose is the EPA Form 8700-22,
obtainable from any printer registered with the EPA.
(92) Manifest tracking number--The alphanumeric identi-
cation number (i.e., a unique three-letter sufx preceded by nine nu-
merical digits), which is pre-printed on the manifest by a registered
source.
(93) Military munitions--All ammunition products and
components produced or used by or for the Department of Defense
(DOD) or the United States Armed Services for national defense
and security, including military munitions under the control of the
DOD, the United States Coast Guard, the United States Department
of Energy (DOE), and National Guard personnel. The term "military
munitions":
(A) includes conned gaseous, liquid, and solid pro-
pellants, explosives, pyrotechnics, chemical and riot control agents,
smokes, and incendiaries used by DOD components, including bulk
explosives and chemical warfare agents, chemical munitions, rock-
ets, guided and ballistic missiles, bombs, warheads, mortar rounds,
artillery ammunition, small arms ammunition, grenades, mines, tor-
pedoes, depth charges, cluster munitions and dispensers, demolition
charges, and devices and components thereof; and
(B) includes non-nuclear components of nuclear de-
vices, managed under DOE’s nuclear weapons program after all
required sanitization operations under the Atomic Energy Act of 1954,
as amended, have been completed; but
(C) does not include wholly inert items, improvised ex-
plosive devices, and nuclear weapons, nuclear devices, and nuclear
components thereof.
(94) Miscellaneous unit--A hazardous waste management
unit where hazardous waste is stored, processed, or disposed of and
that is not a container, tank, surface impoundment, pile, land treatment
unit, landll, incinerator, boiler, industrial furnace, underground injec-
tion well with appropriate technical standards under Chapter 331 of
this title (relating to Underground Injection Control), corrective action
management unit, containment building, staging pile, or unit eligible
for a research, development, and demonstration permit or under Chap-
ter 305, Subchapter K of this title (relating to Research, Development,
and Demonstration Permits).
(95) Movement--That solid waste or hazardous waste
transported to a facility in an individual vehicle.
(96) Municipal hazardous waste--A municipal solid waste
or mixture of municipal solid wastes which has been identied or listed
as a hazardous waste by the administrator of the United States Environ-
mental Protection Agency.
(97) Municipal solid waste--Solid waste resulting from
or incidental to municipal, community, commercial, institutional,
and recreational activities; including garbage, rubbish, ashes, street
cleanings, dead animals, abandoned automobiles, and all other solid
waste other than industrial waste.
(98) New tank system or new tank component--A tank sys-
tem or component that will be used for the storage or processing of haz-
ardous waste and for which installation has commenced after July 14,
1986; except, however, for purposes of 40 Code of Federal Regulations
(CFR) §264.193(g)(2) (incorporated by reference at §335.152(a)(8) of
this title (relating to Standards)) and 40 CFR §265.193(g)(2) (incorpo-
rated by reference at §335.112(a)(9) of this title (relating to Standards)),
a new tank system is one for which construction commences after July
14, 1986. (See also "existing tank system.")
(99) Off-site--Property which cannot be characterized as
on-site.
(100) Onground tank--A device meeting the denition of
tank in this section and that is situated in such a way that the bottom
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of the tank is on the same level as the adjacent surrounding surface so
that the external tank bottom cannot be visually inspected.
(101) On-site--The same or geographically contiguous
property which may be divided by public or private rights-of-way, pro-
vided the entrance and exit between the properties is at a cross-roads
intersection, and access is by crossing, as opposed to going along, the
right-of-way. Noncontiguous properties owned by the same person
but connected by a right-of-way which he controls and to which the
public does not have access, is also considered on-site property.
(102) Open burning--The combustion of any material with-
out the following characteristics:
(A) control of combustion air to maintain adequate tem-
perature for efcient combustion;
(B) containment of the combustion-reaction in an en-
closed device to provide sufcient residence time and mixing for com-
plete combustion; and
(C) control of emission of the gaseous combustion
products. (See also "incineration" and "thermal treatment.")
(103) Operator--The person responsible for the overall op-
eration of a facility.
(104) Owner--The person who owns a facility or part of a
facility.
(105) Partial closure--The closure of a hazardous waste
management unit in accordance with the applicable closure require-
ments of Subchapters E and F of this chapter (relating to Interim
Standards for Owners and Operators of Hazardous Waste Treatment,
Storage, or Disposal Facilities; and Permitting Standards for Owners
and Operators of Hazardous Waste Treatment, Storage, or Disposal
Facilities) at a facility that contains other active hazardous waste
management units. For example, partial closure may include the
closure of a tank (including its associated piping and underlying
containment systems), landll cell, surface impoundment, waste pile,
or other hazardous waste management unit, while other units of the
same facility continue to operate.
(106) PCBs or polychlorinated biphenyl compounds--
Compounds subject to 40 Code of Federal Regulations Part 761.
(107) Permit--A written permit issued by the commission
which, by its conditions, may authorize the permittee to construct, in-
stall, modify, or operate a specied municipal hazardous waste or in-
dustrial solid waste treatment, storage, or disposal facility in accor-
dance with specied limitations.
(108) Personnel or facility personnel--All persons who
work at, or oversee the operations of, a solid waste or hazardous waste
facility, and whose actions or failure to act may result in noncompli-
ance with the requirements of this chapter.
(109) Pesticide--Has the denition adopted under
§335.261 of this title (relating to Universal Waste Rule).
(110) Petroleum substance--A crude oil or any rened or
unrened fraction or derivative of crude oil which is a liquid at standard
conditions of temperature and pressure.
(A) Except as provided in subparagraph (C) of this
paragraph for the purposes of this chapter, a "petroleum substance"
shall be limited to a substance in or a combination or mixture of
substances within the following list (except for any listed substance
regulated as a hazardous waste under the federal Solid Waste Disposal
Act, Subtitle C (42 United States Code (USC), §§6921, et seq.)) and
which is liquid at standard conditions of temperature (20 degrees
Centigrade) and pressure (1 atmosphere):
(i) basic petroleum substances--i.e., crude oils,
crude oil fractions, petroleum feedstocks, and petroleum fractions;
(ii) motor fuels--a petroleum substance which is typ-
ically used for the operation of internal combustion engines and/or mo-
tors (which includes, but is not limited to, stationary engines and en-
gines used in transportation vehicles and marine vessels);
(iii) aviation gasolines--i.e., Grade 80, Grade 100,
and Grade 100-LL;
(iv) aviation jet fuels--i.e., Jet A, Jet A-1, Jet B, JP-4,
JP-5, and JP-8;
(v) distillate fuel oils--i.e., Number 1-D, Number 1,
Number 2-D, and Number 2;
(vi) residual fuel oils--i.e., Number 4-D, Number
4-light, Number 4, Number 5-light, Number 5-heavy, and Number 6;
(vii) gas-turbine fuel oils--i.e., Grade O-GT, Grade
1-GT, Grade 2-GT, Grade 3-GT, and Grade 4-GT;
(viii) illuminating oils--i.e., kerosene, mineral seal
oil, long-time burning oils, 300 oil, and mineral colza oil;
(ix) lubricants--i.e., automotive and industrial lubri-
cants;
(x) building materials--i.e., liquid asphalt and dust-
laying oils;
(xi) insulating and waterproong materials--i.e.,
transformer oils and cable oils; and
(xii) used oils--See denition for "used oil" in this
section.
(B) For the purposes of this chapter, a "petroleum sub-
stance" shall include solvents or a combination or mixture of solvents
(except for any listed substance regulated as a hazardous waste under
the federal Solid Waste Disposal Act, Subtitle C (42 USC, §§6921, et
seq.)) and which is liquid at standard conditions of temperature (20 de-
grees Centigrade) and pressure (1 atmosphere) i.e., Stoddard solvent,
petroleum spirits, mineral spirits, petroleum ether, varnish makers’ and
painters’ naphthas, petroleum extender oils, and commercial hexane.
(C) The following materials are not considered petro-
leum substances:
(i) polymerized materials, i.e., plastics, synthetic
rubber, polystyrene, high and low density polyethylene;
(ii) animal, microbial, and vegetable fats;
(iii) food grade oils;
(iv) hardened asphalt and solid asphaltic materials--
i.e., roong shingles, roong felt, hot mix (and cold mix); and
(v) cosmetics.
(111) Pile--Any noncontainerized accumulation of solid,
nonowing solid waste or hazardous waste that is used for processing
or storage, and that is not a corrective action management unit or a
containment building.
(112) Plasma arc incinerator--Any enclosed device using a
high intensity electrical discharge or arc as a source of heat followed
by an afterburner using controlled ame combustion and which is not
listed as an industrial furnace.
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(113) Post-closure order--An order issued by the commis-
sion for post-closure care of interim status units, a corrective action
management unit unless authorized by permit, or alternative corrective
action requirements for contamination commingled from the Resource
Conservation and Recovery Act and solid waste management units.
(114) Poultry--Chickens or ducks being raised or kept on
any premises in the state for prot.
(115) Poultry carcass--The carcass, or part of a carcass, of
poultry that died as a result of a cause other than intentional slaughter
for use for human consumption.
(116) Poultry facility--A facility that:
(A) is used to raise, grow, feed, or otherwise produce
poultry for commercial purposes; or
(B) is a commercial poultry hatchery that is used to pro-
duce chicks or ducklings.
(117) Primary exporter--Any person who is required to
originate the manifest for a shipment of hazardous waste in accordance
with the regulations contained in 40 Code of Federal Regulations
Part 262, Subpart B, which are in effect as of November 8, 1986, or
equivalent state provision, which species a treatment, storage, or
disposal facility in a receiving country as the facility to which the
hazardous waste will be sent and any intermediary arranging for the
export.
(118) Processing--The extraction of materials, transfer,
volume reduction, conversion to energy, or other separation and prepa-
ration of solid waste for reuse or disposal, including the treatment or
neutralization of solid waste or hazardous waste, designed to change
the physical, chemical, or biological character or composition of any
solid waste or hazardous waste so as to neutralize such waste, or so
as to recover energy or material from the waste or so as to render
such waste nonhazardous, or less hazardous; safer to transport, store,
or dispose of; or amenable for recovery, amenable for storage, or
reduced in volume. The transfer of solid waste for reuse or disposal as
used in this denition does not include the actions of a transporter in
conveying or transporting solid waste by truck, ship, pipeline, or other
means. Unless the executive director determines that regulation of
such activity is necessary to protect human health or the environment,
the denition of processing does not include activities relating to
those materials exempted by the administrator of the United States
Environmental Protection Agency in accordance with the federal Solid
Waste Disposal Act, as amended by the Resource Conservation and
Recovery Act, 42 United States Code, §§6901 et seq., as amended.
(119) Publicly-owned treatment works (POTW)--Any de-
vice or system used in the treatment (including recycling and reclama-
tion) of municipal sewage or industrial wastes of a liquid nature which
is owned by a state or municipality (as dened by the Clean Water Act,
§502(4)). The denition includes sewers, pipes, or other conveyances
only if they convey wastewater to a POTW providing treatment.
(120) Qualied groundwater scientist--A scientist or engi-
neer who has received a baccalaureate or post-graduate degree in the
natural sciences or engineering, and has sufcient training and expe-
rience in groundwater hydrology and related elds as may be demon-
strated by state registration, professional certications, or completion
of accredited university courses that enable that individual to make
sound professional judgments regarding groundwater monitoring and
contaminant fate and transport.
(121) Receiving country--A foreign country to which
a hazardous waste is sent for the purpose of treatment, storage, or
disposal (except short-term storage incidental to transportation).
(122) Regional administrator--The regional administrator
for the United States Environmental Protection Agency region in which
the facility is located, or his designee.
(123) Remediation--The act of eliminating or reducing the
concentration of contaminants in contaminated media.
(124) Remediation waste--All solid and hazardous wastes,
and all media (including groundwater, surface water, soils, and sed-
iments) and debris, which contain listed hazardous wastes or which
themselves exhibit a hazardous waste characteristic, that are managed
for the purpose of implementing corrective action requirements under
§335.167 of this title (relating to Corrective Action for Solid Waste
Management Units) and Texas Water Code, §7.031 (Corrective Action
Relating to Hazardous Waste). For a given facility, remediation wastes
may originate only from within the facility boundary, but may include
waste managed in implementing corrective action for releases beyond
the facility boundary under Texas Solid Waste Disposal Act, §361.303
(Corrective Action), §335.166(5) of this title (relating to Corrective
Action Program), or §335.167(c) of this title.
(125) Remove--To take waste, contaminated design or op-
erating system components, or contaminated media away from a waste
management unit, facility, or area to another location for treatment,
storage, or disposal.
(126) Replacement unit--A landll, surface impoundment,
or waste pile unit:
(A) from which all or substantially all the waste is re-
moved; and
(B) that is subsequently reused to treat, store, or dispose
of hazardous waste. "Replacement unit" does not apply to a unit from
which waste is removed during closure, if the subsequent reuse solely
involves the disposal of waste from that unit and other closing units or
corrective action areas at the facility, in accordance with an approved
closure plan or United States Environmental Protection Agency or state
approved corrective action.
(127) Representative sample--A sample of a universe or
whole (e.g., waste pile, lagoon, groundwater) which can be expected
to exhibit the average properties of the universe or whole.
(128) Run-off--Any rainwater, leachate, or other liquid that
drains over land from any part of a facility.
(129) Run-on--Any rainwater, leachate, or other liquid that
drains over land onto any part of a facility.
(130) Saturated zone or zone of saturation--That part of the
earth’s crust in which all voids are lled with water.
(131) Shipment--Any action involving the conveyance of
municipal hazardous waste or industrial solid waste by any means off-
site.
(132) Sludge dryer--Any enclosed thermal treatment de-
vice that is used to dehydrate sludge and that has a maximum total
thermal input, excluding the heating valve of the sludge itself, of 2,500
British thermal units per pound of sludge treated on a wet-weight basis.
(133) Small quantity generator--A generator who gener-
ates less than 1,000 kilogram of hazardous waste in a calendar month.
(134) Solid waste--
(A) Any garbage, refuse, sludge from a waste treatment
plant, water supply treatment plant or air pollution control facility, and
other discarded material, including solid, liquid, semisolid, or con-
tained gaseous material resulting from industrial, municipal, commer-
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cial, mining, and agricultural operations, and from community and in-
stitutional activities, but does not include:
(i) solid or dissolved material in domestic sewage,
or solid or dissolved material in irrigation return ows, or industrial
discharges subject to regulation by permit issued in accordance with
Texas Water Code, Chapter 26 (an exclusion applicable only to the ac-
tual point source discharge that does not exclude industrial wastewaters
while they are being collected, stored, or processed before discharge,
nor does it exclude sludges that are generated by industrial wastewater
treatment);
(ii) uncontaminated soil, dirt, rock, sand, and other
natural or man-made inert solid materials used to ll land if the object
of the ll is to make the land suitable for the construction of surface
improvements. The material serving as ll may also serve as a surface
improvement such as a structure foundation, a road, soil erosion con-
trol, and ood protection. Man-made materials exempted under this
provision shall only be deposited at sites where the construction is in
progress or imminent such that rights to the land are secured and engi-
neering, architectural, or other necessary planning have been initiated.
Waste disposal shall be considered to have occurred on any land which
has been lled with man-made inert materials under this provision if
the land is sold, leased, or otherwise conveyed prior to the completion
of construction of the surface improvement. Under such conditions,
deed recordation shall be required. The deed recordation shall include
the information required under §335.5(a) of this title (relating to Deed
Recordation of Waste Disposal), prior to sale or other conveyance of
the property;
(iii) waste materials which result from activities as-
sociated with the exploration, development, or production of oil or gas
or geothermal resources, as those activities are dened in this section,
and any other substance or material regulated by the Railroad Com-
mission of Texas in accordance with Natural Resources Code, §91.101,
unless such waste, substance, or material results from activities associ-
ated with gasoline plants, natural gas, or natural gas liquids processing
plants, pressure maintenance plants, or repressurizing plants and is a
hazardous waste as dened by the administrator of the United States
Environmental Protection Agency in accordance with the federal Solid
Waste Disposal Act, as amended by the Resource Conservation and
Recovery Act, 42 United States Code, §§6901 et seq., as amended; or
(iv) a material excluded by 40 Code of Federal Reg-
ulations (CFR) §261.4(a)(1) - (19), as amended through May 11, 1999
(64 FR 25408), subject to the changes in this clause, or by variance
granted under §335.18 of this title (relating to Variances from Classi-
cation as a Solid Waste) and §335.19 of this title (relating to Standards
and Criteria for Variances from Classication as a Solid Waste). For
the purposes of the exclusion under 40 CFR §261.4(a)(16), 40 CFR
§261.38 is adopted by reference as amended through July 10, 2000 (65
FR 42292), and is revised as follows, with "subparagraph (A)(iv) under
the denition of ’Solid Waste’ in 30 TAC §335.1" meaning "subpara-
graph (A)(iv) under the denition of ’Solid Waste’ in §335.1 of this
title (relating to Denitions)":
(I) in the certication statement under 40 CFR
§261.38(c)(1)(i)(C)(4), the reference to "40 CFR §261.38" is changed
to "40 CFR §261.38, as revised under subparagraph (A)(iv) under the
denition of ’Solid Waste’ in 30 TAC §335.1," and the reference to "40
CFR §261.28(c)(10)" is changed to "40 CFR §261.38(c)(10)";
(II) in 40 CFR §261.38(c)(2), the references to
"§260.10 of this chapter" are changed to "§335.1 of this title (relating
to Denitions)," and the reference to "parts 264 or 265 of this chapter"
is changed to "Chapter 335, Subchapter E of this title (relating to In-
terim Standards for Owners and Operators of Hazardous Waste Treat-
ment, Storage, or Disposal Facilities) or Chapter 335, Subchapter F of
this title (relating to Permitting Standards for Owners and Operators of
Hazardous Waste Treatment, Storage, or Disposal Facilities)";
(III) in 40 CFR §261.38(c)(3) - (5), the refer-
ences to "parts 264 and 265, or §262.34 of this chapter" are changed to
"Chapter 335, Subchapter E of this title (relating to Interim Standards
for Owners and Operators of Hazardous Waste Treatment, Storage, or
Disposal Facilities) and Chapter 335, Subchapter F of this title (relat-
ing to Permitting Standards for Owners and Operators of Hazardous
Waste Treatment, Storage, or Disposal Facilities), or §335.69 of this
title (relating to Accumulation Time)";
(IV) in 40 CFR §261.38(c)(5), the reference to
"§261.6(c) of this chapter" is changed to "§335.24(e) and (f) of this title
(relating to Requirements for Recyclable Materials and Nonhazardous
Recyclable Materials)";
(V) in 40 CFR §261.38(c)(7), the references
to "appropriate regulatory authority" and "regulatory authority" are
changed to "executive director";
(VI) in 40 CFR §261.38(c)(8), the reference to
"§262.11 of this chapter" is changed to "§335.62 of this title (relating
to Hazardous Waste Determination and Waste Classication)";
(VII) in 40 CFR §261.38(c)(9), the reference to
"§261.2(c)(4) of this chapter" is changed to "§335.1(129)(D)(iv) of this
title (relating to Denitions)"; and
(VIII) in 40 CFR §261.38(c)(10), the reference to
"implementing authority" is changed to "executive director."
(B) A discarded material is any material which is:
(i) abandoned, as explained in subparagraph (C) of
this paragraph;
(ii) recycled, as explained in subparagraph (D) of
this paragraph;
(iii) considered inherently waste-like, as explained
in subparagraph (E) of this paragraph; or
(iv) a military munitions identied as a solid waste
in 40 CFR §266.202.
(C) Materials are solid wastes if they are abandoned by
being:
(i) disposed of;
(ii) burned or incinerated; or
(iii) accumulated, stored, or processed (but not recy-
cled) before or in lieu of being abandoned by being disposed of, burned,
or incinerated.
(D) Except for materials described in subparagraph (H)
of this paragraph, materials are solid wastes if they are "recycled" or
accumulated, stored, or processed before recycling as specied in this
subparagraph. The chart referred to as Table 1 indicates only which
materials are considered to be solid wastes when they are recycled and
is not intended to supersede the denition of solid waste provided in
subparagraph (A) of this paragraph.
(i) Used in a manner constituting disposal. Materi-
als noted with an asterisk in Column 1 of Table 1 are solid wastes when
they are:
(I) applied to or placed on the land in a manner
that constitutes disposal; or
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(II) used to produce products that are applied to
or placed on the land or are otherwise contained in products that are
applied to or placed on the land (in which cases the product itself re-
mains a solid waste). However, commercial chemical products listed
in 40 CFR §261.33 are not solid wastes if they are applied to the land
and that is their ordinary manner of use.
(ii) Burning for energy recovery. Materials noted
with an asterisk in Column 2 of Table 1 are solid wastes when they
are:
(I) burned to recover energy; or
(II) used to produce a fuel or are otherwise con-
tained in fuels (in which cases the fuel itself remains a solid waste).
However, commercial chemical products, which are listed in 40 CFR
§261.33, not listed in §261.33, but that exhibit one or more of the haz-
ardous waste characteristics, or will be considered nonhazardous waste
if disposed, are not solid wastes if they are fuels themselves and burned
for energy recovery.
(iii) Reclaimed. Materials noted with an asterisk in
Column 3 of Table 1 are solid wastes when reclaimed (except as pro-
vided under 40 CFR §261.4(a)(17)). Materials without an asterisk in
Column 3 of Table 1 are not solid wastes when reclaimed (except as
provided under 40 CFR §261.4(a)(17)).
(iv) Accumulated speculatively. Materials noted
with an asterisk in Column 4 of Table 1 are solid wastes when accu-
mulated speculatively.
Figure: 30 TAC §335.1(134)(D)(iv)
(E) Materials that are identied by the administrator of
the EPA as inherently waste-like materials under 40 CFR §261.2(d) are
solid wastes when they are recycled in any manner.
(F) Materials are not solid wastes when they can be
shown to be recycled by being:
(i) used or reused as ingredients in an industrial
process to make a product, provided the materials are not being
reclaimed;
(ii) used or reused as effective substitutes for com-
mercial products;
(iii) returned to the original process from which they
were generated, without rst being reclaimed or land disposed. The
material must be returned as a substitute for feedstock materials. In
cases where the original process to which the material is returned is a
secondary process, the materials must be managed such that there is no
placement on the land. In cases where the materials are generated and
reclaimed within the primary mineral processing industry, the condi-
tions of the exclusion found at 40 CFR §261.4(a)(17) apply rather than
this provision; or
(iv) secondary materials that are reclaimed and re-
turned to the original process or processes in which they were gener-
ated where they are reused in the production process provided:
(I) only tank storage is involved, and the entire
process through completion of reclamation is closed by being en-
tirely connected with pipes or other comparable enclosed means of
conveyance;
(II) reclamation does not involve controlled
ame combustion (such as occurs in boilers, industrial furnaces, or
incinerators);
(III) the secondary materials are never accumu-
lated in such tanks for over 12 months without being reclaimed; and
(IV) the reclaimed material is not used to produce
a fuel, or used to produce products that are used in a manner constitut-
ing disposal.
(G) Except for materials described in subparagraph (H)
of this paragraph, the following materials are solid wastes, even if the
recycling involves use, reuse, or return to the original process, as de-
scribed in subparagraph (F) of this paragraph:
(i) materials used in a manner constituting disposal,
or used to produce products that are applied to the land;
(ii) materials burned for energy recovery, used to
produce a fuel, or contained in fuels;
(iii) materials accumulated speculatively; or
(iv) materials deemed to be inherently waste-like by
the administrator of the EPA, as described in 40 CFR §261.2(d)(1) and
(2).
(H) With the exception of contaminated soils which are
being relocated for use under §350.36 of this title (relating to Reloca-
tion of Soils Containing Chemicals of Concern for Reuse Purposes) and
other contaminated media, materials that will otherwise be identied
as nonhazardous solid wastes if disposed of are not considered solid
wastes when recycled by being applied to the land or used as ingredi-
ents in products that are applied to the land, provided these materials
can be shown to meet all of the following criteria:
(i) a legitimate market exists for the recycling mate-
rial as well as its products;
(ii) the recycling material is managed and protected
from loss as will be raw materials or ingredients or products;
(iii) the quality of the product is not degraded by
substitution of raw material/product with the recycling material;
(iv) the use of the recycling material is an ordinary
use and it meets or exceeds the specications of the product it is replac-
ing without treatment or reclamation, or if the recycling material is not
replacing a product, the recycling material is a legitimate ingredient in
a production process and meets or exceeds raw material specications
without treatment or reclamation;
(v) the recycling material is not burned for energy
recovery, used to produce a fuel, or contained in a fuel;
(vi) the recycling material can be used as a product
itself or to produce products as it is generated without treatment or
reclamation;
(vii) the recycling material must not present an in-
creased risk to human health, the environment, or waters in the state
when applied to the land or used in products which are applied to the
land and the material, as generated:
(I) is a Class 3 waste under Subchapter R of this
chapter (relating to Waste Classication), except for arsenic, cadmium,
chromium, lead, mercury, nickel, selenium, and total dissolved solids;
and
(II) for the metals listed in subclause (I) of this
clause:
(-a-) is a Class 2 or Class 3 waste under Sub-
chapter R of this chapter; and
(-b-) does not exceed a concentration limit
under §312.43(b)(3), Table 3 of this title (relating to Metal Limits);
and
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(viii) with the exception of the requirements under
§335.17(a)(8) of this title (relating to Special Denitions for Recyclable
Materials and Nonhazardous Recyclable Materials):
(I) at least 75% (by weight or volume) of the an-
nual production of the recycling material must be recycled or trans-
ferred to a different site and recycled on an annual basis; and
(II) if the recycling material is placed in protec-
tive storage, such as a silo or other protective enclosure, at least 75%
(by weight or volume) of the annual production of the recycling mate-
rial must be recycled or transferred to a different site and recycled on a
biennial basis.
(I) Respondents in actions to enforce the industrial solid
waste regulations who raise a claim that a certain material is not a solid
waste, or is conditionally exempt from regulation, must demonstrate
that there is a known market or disposition for the material, and that
they meet the terms of the exclusion or exemption. In doing so, they
must provide appropriate documentation (such as contracts showing
that a second person uses the material as an ingredient in a production
process) to demonstrate that the material is not a waste, or is exempt
from regulation. In addition, owners or operators of facilities claiming
that they actually are recycling materials must show that they have the
necessary equipment to do so and that the recycling activity is legiti-
mate and benecial.
(J) Materials that are reclaimed from solid wastes and
that are used benecially are not solid wastes and hence are not haz-
ardous wastes under 40 CFR §261.3(c) unless the reclaimed material is
burned for energy recovery or used in a manner constituting disposal.
(K) Other portions of this chapter that relate to solid
wastes that are recycled include §335.6 of this title (relating to Noti-
cation Requirements), §§335.17 - 335.19 of this title, §335.24 of this
title (relating to Requirements for Recyclable Materials and Nonhaz-
ardous Recyclable Materials), and Subchapter H of this chapter (relat-
ing to Standards for the Management of Specic Wastes and Specic
Types of Facilities).
(135) Sorbent--A material that is used to soak up free liq-
uids by either adsorption or absorption, or both. Sorb means to either
adsorb or absorb, or both.
(136) Spill--The accidental spilling, leaking, pumping,
emitting, emptying, or dumping of solid waste or hazardous wastes
or materials which, when spilled, become solid waste or hazardous
wastes into or on any land or water.
(137) Staging pile--An accumulation of solid, non-owing
remediation waste, as dened in this section, that is not a containment
building and that is used only during remedial operations for temporary
storage at a facility. Staging piles must be designated by the executive
director according to the requirements of 40 Code of Federal Regula-
tions §264.554, as adopted by reference under §335.152(a) of this title
(relating to Standards).
(138) Storage--The holding of solid waste for a temporary
period, at the end of which the waste is processed, disposed of, recy-
cled, or stored elsewhere.
(139) Sump--Any pit or reservoir that meets the denition
of tank in this section and those troughs/trenches connected to it that
serve to collect solid waste or hazardous waste for transport to solid
waste or hazardous waste treatment, storage, or disposal facilities; ex-
cept that as used in the landll, surface impoundment, and waste pile
rules, "sump" means any lined pit or reservoir that serves to collect
liquids drained from a leachate collection and removal system or leak
detection system for subsequent removal from the system.
(140) Surface impoundment or impoundment--A facility
or part of a facility which is a natural topographic depression, man-
made excavation, or diked area formed primarily of earthen materials
(although it may be lined with man-made materials), which is designed
to hold an accumulation of liquid wastes or wastes containing free liq-
uids, and which is not an injection well or a corrective action manage-
ment unit. Examples of surface impoundments are holding, storage,
settling, and aeration pits, ponds, and lagoons.
(141) Tank--A stationary device, designed to contain an
accumulation of solid waste which is constructed primarily of non-
earthen materials (e.g., wood, concrete, steel, plastic) which provide
structural support.
(142) Tank system--A solid waste or hazardous waste stor-
age or processing tank and its associated ancillary equipment and con-
tainment system.
(143) TEQ--Toxicity equivalence, the international
method of relating the toxicity of various dioxin/furan congeners to
the toxicity of 2,3,7,8-tetrachlorodibenzo-p-dioxin.
(144) Thermal processing--The processing of solid waste
or hazardous waste in a device which uses elevated temperatures as the
primary means to change the chemical, physical, or biological charac-
ter or composition of the solid waste or hazardous waste. Examples of
thermal processing are incineration, molten salt, pyrolysis, calcination,
wet air oxidation, and microwave discharge. (See also "incinerator"
and "open burning.")
(145) Thermostat--Has the denition adopted under
§335.261 of this title (relating to Universal Waste Rule).
(146) Totally enclosed treatment facility--A facility for the
processing of hazardous waste which is directly connected to an in-
dustrial production process and which is constructed and operated in a
manner which prevents the release of any hazardous waste or any con-
stituent thereof into the environment during processing. An example
is a pipe in which acid waste is neutralized.
(147) Transfer facility--Any transportation-related facility
including loading docks, parking areas, storage areas, and other similar
areas where shipments of hazardous or industrial solid waste are held
during the normal course of transportation.
(148) Transit country--Any foreign country, other than a
receiving country, through which a hazardous waste is transported.
(149) Transport vehicle--A motor vehicle or rail car used
for the transportation of cargo by any mode. Each cargo-carrying body
(trailer, railroad freight car, etc.) is a separate transport vehicle. Vessel
includes every description of watercraft, used or capable of being used
as a means of transportation on the water.
(150) Transporter--Any person who conveys or transports
municipal hazardous waste or industrial solid waste by truck, ship,
pipeline, or other means.
(151) Treatability study--A study in which a hazardous or
industrial solid waste is subjected to a treatment process to determine:
(A) whether the waste is amenable to the treatment
process;
(B) what pretreatment (if any) is required;
(C) the optimal process conditions needed to achieve
the desired treatment;
(D) the efciency of a treatment process for a specic
waste or wastes; or
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(E) the characteristics and volumes of residuals from a
particular treatment process. Also included in this denition for the
purpose of 40 Code of Federal Regulations §261.4(e) and (f) (§§335.2,
335.69, and 335.78 of this title (relating to Permit Required; Accumu-
lation Time; and Special Requirements for Hazardous Waste Generated
by Conditionally Exempt Small Quantity Generators)) exemptions are
liner compatibility, corrosion, and other material compatibility studies
and toxicological and health effects studies. A treatability study is not a
means to commercially treat or dispose of hazardous or industrial solid
waste.
(152) Treatment--To apply a physical, biological, or chem-
ical process(es) to wastes and contaminated media which signicantly
reduces the toxicity, volume, or mobility of contaminants and which,
depending on the process(es) used, achieves varying degrees of long-
term effectiveness.
(153) Treatment zone--A soil area of the unsaturated zone
of a land treatment unit within which hazardous constituents are de-
graded, transferred, or immobilized.
(154) Underground injection--The subsurface emplace-
ment of uids through a bored, drilled, or driven well; or through a
dug well, where the depth of the dug well is greater than the largest
surface dimension. (See also "injection well.")
(155) Underground tank--A device meeting the denition
of tank in this section whose entire surface area is totally below the
surface of and covered by the ground.
(156) Unt-for-use tank system--A tank system that has
been determined through an integrity assessment or other inspection to
be no longer capable of storing or processing solid waste or hazardous
waste without posing a threat of release of solid waste or hazardous
waste to the environment.
(157) Universal waste--Any of the hazardous wastes de-
ned as universal waste under §335.261(b)(13)(F) of this title (relating
to Universal Waste Rule) that are managed under the universal waste
requirements of Subchapter H, Division 5 of this chapter (relating to
Universal Waste Rule).
(158) Universal waste handler--Has the denition adopted
under §335.261 of this title (relating to Universal Waste Rule).
(159) Universal waste transporter--Has the denition
adopted under §335.261 of this title (relating to Universal Waste
Rule).
(160) Unsaturated zone or zone of aeration--The zone be-
tween the land surface and the water table.
(161) Uppermost aquifer--The geologic formation nearest
the natural ground surface that is an aquifer, as well as lower aquifers
that are hydraulically interconnected within the facility’s property
boundary.
(162) Used oil--Any oil that has been rened from crude
oil, or any synthetic oil, that has been used, and, as a result of such
use, is contaminated by physical or chemical impurities. Used oil fuel
includes any fuel produced from used oil by processing, blending, or
other treatment. Rules applicable to nonhazardous used oil, oil char-
acteristically hazardous from use versus mixing, conditionally exempt
small quantity generator hazardous used oil, and household used oil af-
ter collection that will be recycled are found in Chapter 324 of this title
(relating to Used Oil Standards) and 40 Code of Federal Regulations
Part 279 (Standards for Management of Used Oil).
(163) Wastewater treatment unit--A device which:
(A) is part of a wastewater treatment facility subject to
regulation under either the Federal Water Pollution Control Act (Clean
Water Act), 33 United States Code, §§466 et seq., §402 or §307(b), as
amended;
(B) receives and processes or stores an inuent waste-
water which is a hazardous or industrial solid waste, or generates and
accumulates a wastewater treatment sludge which is a hazardous or
industrial solid waste, or processes or stores a wastewater treatment
sludge which is a hazardous or industrial solid waste; and
(C) meets the denition of tank or tank system as de-
ned in this section.
(164) Water (bulk shipment)--The bulk transportation of
municipal hazardous waste or Class 1 industrial solid waste which is
loaded or carried on board a vessel without containers or labels.
(165) Well--Any shaft or pit dug or bored into the earth,
generally of a cylindrical form, and often walled with bricks or tubing
to prevent the earth from caving in.
(166) Zone of engineering control--An area under the con-
trol of the owner/operator that, upon detection of a solid waste or haz-
ardous waste release, can be readily cleaned up prior to the release of
solid waste or hazardous waste or hazardous constituents to groundwa-
ter or surface water.
§335.10. Shipping and Reporting Procedures Applicable to Genera-
tors of Hazardous Waste or Class 1 Waste and Primary Exporters of
Hazardous Waste.
(a) Except as provided in subsection (g) and (h) of this section,
no generator of hazardous or Class 1 waste consigned to an off-site
solid waste treatment, storage, or disposal facility within the United
States or a primary exporter of hazardous waste consigned to a foreign
country shall cause, suffer, allow, or permit the shipment of hazardous
waste or Class 1 waste unless:
(1) for generators of industrial nonhazardous Class 1 waste
in a quantity greater than 100 kilograms per month and/or generators
of hazardous waste shipping hazardous waste which is part of a total
quantity of hazardous waste generated in quantities greater than 100
kilograms in a calendar month, or quantities of acute hazardous waste
in excess of quantities specied in §335.78(e) of this title (relating to
Special Requirements for Hazardous Waste Generated by Condition-
ally Exempt Small Quantity Generators), who consign that waste to
an off-site solid waste treatment, storage, or disposal facility in Texas,
a standard (nationally uniform) Resource Conservation and Recovery
Act (RCRA) manifest form (United States Environmental Protection
Agency (EPA) Form 8700-22), under both RCRA and Department of
Transportation (DOT) statutory authorities, is prepared;
(2) the generator is either an industrial generator that
generates less than 100 kilograms of nonhazardous Class 1 waste per
month and less than the quantity limits of hazardous waste specied in
§335.78 of this title or a municipal generator that generates less than
the quantity limit of hazardous waste specied in §335.78 of this title;
(3) for generators of hazardous waste or Class 1 waste gen-
erated in Texas for consignment to another state the standard (nation-
ally uniform) RCRA manifest form (EPA Form 8700-22) is prepared,
unless the generator is identied in paragraph (2) of this section;
(4) for a primary exporter of hazardous waste for consign-
ment to a foreign country the hazardous waste is accompanied by a
standard (nationally uniform) RCRA manifest form (EPA Form 8700-
22); and
(5) a generator designates on the manifest one facility
which is authorized to receive the waste described on the manifest. A
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generator may also designate one alternate facility which is authorized
to receive the waste in the event an emergency prevents delivery of the
waste to the primary designated facility. An alternate facility shall be
identied on the manifest in the item marked "Alternate Facility." If
the transporter is unable to deliver the waste to the designated facility
or the alternate facility, the generator must either designate another
facility or instruct the transporter to return the waste;
(6) for shipments of hazardous waste to a designated facil-
ity in an authorized state which has not yet obtained authorization to
regulate that particular waste as hazardous, the generator must assure
that the designated facility agrees to sign and return the manifest to the
generator, and that any out-of-state transporter signs and forwards the
manifest to the designated facility.
(b) Generators may obtain the manifest from any source that
is registered with the EPA as a supplier of manifests. A registrant may
not print, or have printed, the manifest for use or distribution unless
it has received approval from the EPA director of the Ofce of Solid
Waste to do so under 40 Code of Federal Regulations (CFR) §262.21.
(c) All manifests for hazardous wastes must be prepared ac-
cording to the instructions found in the Appendix to 40 CFR Part 262,
and must also contain the Texas Waste Code for each waste. Mani-
fests for Class 1 wastes must be prepared according to the instructions
found in the Appendix to 40 CFR Part 262 (pre-printed on the back of
the Uniform Hazardous Waste Manifest) with the addition of the Texas
Waste Codes for each waste. When itemizing Class 1 waste, the TCEQ
solid waste registration numbers will be used when EPA identication
numbers are not required.
(d) At the time of waste transfer, the generator shall:
(1) use a manifest system that ensures that interstate and
intrastate shipments of hazardous waste are designated for delivery and,
in the case of intrastate shipments, are delivered to facilities that are
authorized to operate under an approved state program or the federal
program; and
(2) ensure that all hazardous and Class 1 wastes offered for
transportation are accompanied by a manifest except shipments subject
to subsections (g) and (h) of this section or shipments by rail or water,
as specied in subsections (e) and (f) of this section.
(e) For shipments of Class 1 waste within the United States
solely by water (bulk shipments only), the generator shall send three
copies of the manifest dated and signed in accordance with this section
to the owner or operator of the designated facility or to the last water
(bulk shipment) transporter to handle the waste in the United States if
exported by water. Copies of the manifest are not required for each
transporter.
(f) For rail shipments of hazardous waste or Class 1 waste
within the United States which originate at the site of generation, the
generator shall send at least three copies of the manifest dated and
signed in accordance with this section to:
(1) the next non-rail transporter, if any;
(2) the designated facility if transported solely by rail; or
(3) the last rail transporter to handle the waste in the United
States if exported by rail.
(g) No manifest is required for the shipment of Class 1 waste
which is not hazardous waste to property owned or otherwise effec-
tively controlled by the owner or operator of an industrial plant, manu-
facturing plant, mining operation, or agricultural operation from which
the waste results or is produced, provided that the property is within 50
miles of the plant or operation and the waste is not commingled with
waste from any other source or sources. An industrial plant, manu-
facturing plant, mining operation, or agricultural operation owned by
one person shall not be considered another source with respect to other
plants or operations owned by the same person.
(h) No manifest and no marking in accordance with
§335.67(b) of this title (relating to Marking) is required for haz-
ardous waste transported on a public or private right-of-way within or
along the border of contiguous property under the control of the same
person, even if such contiguous property is divided by a public or
private right-of-way. However, in the event of a hazardous waste dis-
charge on a public or private right-of-way, the generator or transporter
must comply with the requirements of §335.93 of this title (relating to
Hazardous Waste Discharges).
§335.11. Shipping Requirements for Transporters of Hazardous
Waste or Class 1 Waste.
(a) No transporter may cause, suffer, allow, or permit the ship-
ment of solid waste for which a manifest is required under §335.10
of this title (relating to Shipping and Reporting Procedures Applica-
ble to Generators of Hazardous Waste or Class 1 Waste and Primary
Exporters of Hazardous Waste) to an off-site treatment, storage, or dis-
posal facility, unless the transporter:
(1) complies with §335.10 of this title; and
(2) in the case of hazardous waste exports, ensures that the
shipment conforms to the requirements set forth in the regulations con-
tained in 40 Code of Federal Regulations (CFR) §263.20.
(b) A transporter may not cause, suffer, allow, or permit the
delivery of a shipment of hazardous or Class 1 waste to another desig-
nated transporter or to a treatment, storage, or disposal facility unless
accompanied by a standard (nationally uniform) Resource Conserva-
tion and Recovery Act (RCRA) manifest form (United States Environ-
mental Protection Agency (EPA) Form 8700-22) prepared according to
§335.10 of this title and complies with 40 CFR Part 263.
(c) The requirements of subsections (b) and (d) of this section
do not apply to water (bulk shipment) transporters if:
(1) the waste is delivered by water (bulk shipment) to the
facility designated on the manifest;
(2) a shipping paper containing all the information required
on the manifest (excluding the identication numbers, generator certi-
cation, and signatures) and, for hazardous waste exports, an EPA ac-
knowledgment of consent accompanies the waste;
(3) the delivering transporter obtains the date of delivery
and handwritten signature of the owner or operator of the facility on
either the manifest or the shipping paper;
(4) the person delivering the waste to the initial water (bulk
shipment) transporter obtains the date of delivery and the signature of
the water (bulk shipment) transporter on the manifest and forwards it
to the facility; and
(5) a copy of the shipping paper or manifest is retained by
each water (bulk shipment) transporter in accordance with §335.14(b)
of this title (relating to Recordkeeping Requirements Applicable to
Transporters of Hazardous Waste or Class 1 Waste).
(d) For shipments involving rail transportation, the require-
ments of subsections (b) and (c) of this section do not apply and the
following requirements do apply.
(1) When accepting Class 1 waste from a non-rail trans-
porter, the initial rail transporter must:
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(A) sign and date, the manifest acknowledging accep-
tance of the waste;
(B) return a copy of the manifest to the non-rail trans-
porter;
(C) forward at least three copies of the manifest to:
(i) the next non-rail transporter, if any;
(ii) the designated facility, if the shipment is deliv-
ered to that facility by rail; or
(iii) the last rail transporter designated to handle the
waste in the United States;
(D) retain one copy of the manifest and rail shipping
paper in accordance with §335.14(c) of this title.
(2) Rail transporters must ensure that a shipping paper con-
taining all the information required on the manifest (excluding the EPA
identication numbers, generator certication, and signatures) and, for
hazardous waste exports, an EPA acknowledgment of consent accom-
panies the waste at all times. Intermediate rail transporters are not re-
quired to sign either the manifest or shipping paper.
(3) When delivering Class 1 waste or municipal hazardous
waste to the designated facility, a rail transporter must:
(A) obtain the date of delivery and handwritten signa-
ture of the owner or operator of the designated facility on the manifest
or shipping paper (if the manifest has not been received by the facility);
and
(B) retain a copy of the manifest or signed shipping pa-
per in accordance with §335.14(c) of this title.
(4) When delivering hazardous waste or Class 1 waste to a
non-rail transporter, a rail transporter must:
(A) obtain the date of delivery and the handwritten sig-
nature of the next non-rail transporter on the manifest; and
(B) retain a copy of the manifest in accordance with
§335.14(c) of this title.
(5) Before accepting municipal hazardous waste or Class 1
waste from a rail transporter, a non-rail transporter must sign and date
the manifest and provide a copy to the rail transporter.
(e) Transporters who transport hazardous waste or Class 1
waste out of the United States shall comply with manifest requirements
according to §335.10 of this title and 40 CFR Part 263.
(f) The transporter must deliver the entire quantity of munic-
ipal hazardous waste or Class 1 waste which he has accepted from a
generator or a transporter to:
(1) the designated facility listed on the manifest;
(2) the alternate designated facility if the waste cannot be
delivered to the designated facility because an emergency prevents de-
livery;
(3) the next designated transporter; or
(4) the place outside the United States designated by the
generator.
(g) If the transporter cannot deliver the waste in accordance
with subsection (h) of this section because of an emergency condition
other than rejection of the waste by the designated facility, then the
transporter must contact the generator for further directions and must
revise the manifest according to the generator’s instructions.
(h) If hazardous waste is rejected by the designated facility
while the transporter is on the facility’s premises, then the transporter
must obtain the following:
(1) for a partial load rejection or for regulated quantities
of container residues, a copy of the original manifest that includes the
facility’s date and signature, the manifest tracking number of the new
manifest that will accompany the shipment, and a description of the
partial rejection or container residue in the discrepancy block of the
original manifest. The transporter must retain a copy of this manifest
and give the remaining copies of the original manifest to the rejecting
designated facility. If the transporter is forwarding the rejected part of
the shipment or a regulated container residue to an alternate facility or
returning it to the generator, the transporter must obtain a new manifest
to accompany the shipment, and the new manifest must include all of
the information required;
(2) for a full load rejection that will be taken back by the
transporter, a copy of the original manifest that includes the rejecting
facility’s signature and date attesting to the rejection, the description
of the rejection, and the name, address, phone number, and EPA iden-
tication number for the alternate facility or generator to whom the
shipment must be delivered. The transporter must retain a copy of the
manifest containing this information to the rejecting designated facil-
ity. If the original manifest is not used, then the transporter must obtain
a new manifest for the shipment.
§335.12. Shipping Requirements Applicable to Owners or Operators
of Treatment, Storage, or Disposal Facilities.
(a) No owner or operator of a treatment, storage, or disposal
facility may accept delivery of solid waste for which a manifest is re-
quired under §335.10 of this title (relating to Shipping and Reporting
Procedures Applicable to Generators of Hazardous Waste or Class 1
Waste and Primary Exporters of Hazardous Waste), for off-site treat-
ment, storage, or disposal unless:
(1) a manifest accompanies the shipment which designates
that facility to receive the waste;
(2) the manifest complies with §335.10 of this title and 40
Code of Federal Regulations (CFR) Part 264; Standards for Owners
and Operators of Hazardous Waste Treatment, Storage, and Disposal
Facilities.
(3) the owner or operator retains one copy of the manifest
in accordance with §335.15(a) of this title (relating to Recordkeep-
ing and Reporting Requirements Applicable to Owners or Operators
of Treatment, Storage, or Disposal Facilities);
(4) within 30 days after the delivery, the owner or operator
sends a copy of the manifest to the generator or primary exporter where
appropriate; and
(5) in the case of hazardous waste exports, a copy of the
United States Environmental Protection Agency (EPA) acknowledg-
ment of consent also accompanies the waste and the owner or operator
has no knowledge that the shipment does not conform to the EPA ac-
knowledgment of consent.
(b) If a facility receives, from a rail or water (bulk shipment)
transporter, hazardous waste or Class 1 waste which is accompanied by
a shipping paper containing all the information required on the mani-
fest, the owner or operator, or his agent, shall process the manifest in
accordance with §335.10 of this title and comply with 40 CFR Part 264.
(c) If a facility receives hazardous waste or Class 1 waste ac-
companied by a manifest, or in the case of shipments by rail or water
(bulk shipment) by a shipping paper, the owner or operator, or his agent
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must note any signicant discrepancies on each copy of the manifest
or shipping paper (if the manifest has not been received).
(1) Manifest discrepancies are:
(A) signicant differences between the quantity or type
of hazardous waste designated on the manifest or shipping paper, and
the quantity and type of hazardous waste a facility actually receives;
(B) rejected wastes, which may be a full or partial ship-
ment of hazardous waste that the treatment, storage, and disposal facil-
ity cannot accept; or
(C) container residues, which are residues that ex-
ceed the quantity limits for "empty" containers set forth in 40 CFR
§261.7(b).
(2) Signicant differences in quantity are for bulk weight,
variations greater than 10% in weight; and for batch waste, any varia-
tion in piece count, such as a discrepancy of one drum in a truckload.
(3) Signicant differences in type are obvious differences
that can be discovered by inspection or waste analysis, such as waste
solvent substituted for waste acid, or toxic constituents not reported on
the manifest or shipping paper.
(4) Upon discovering a signicant difference in quantity or
type, the owner or operator must attempt to reconcile the discrepancy
with the waste generator or transporter (e.g., with telephone conversa-
tions). If the discrepancy is not resolved within 15 days after receiv-
ing the waste, the owner or operator must immediately submit to the
executive director a letter describing the discrepancy and attempts to
reconcile it, and a copy of the manifest or shipping paper at issue. The
commission does not intend that the owner or operator of a facility per-
form the general waste analysis required by 40 CFR §264.13 or §265.13
before signing the manifest and giving it to the transporter. However,
subsection (c) of this section does require reporting an unreconciled
discrepancy discovered during later analysis.
(d) Facilities that receive hazardous waste imported from a for-
eign source must mail a copy of the manifest for the imported hazardous
waste to the following address within 30 days of delivery: International
Compliance Assurance Division, OFA/OECA (2254A), United States
Environmental Protection Agency, Ariel Rios Building, 1200 Pennsyl-
vania Avenue, NW, Washington DC 20460. Manifests that only docu-
ment the shipment of imported Class 1 waste do not need to be sent to
the International Compliance Ofce.
(e) The guidelines for rejecting waste are as follows.
(1) Upon rejecting waste or identifying a container residue
that exceeds the quantity limits for "empty" containers set forth in 40
CFR §261.7(b), the facility must consult with the generator prior to
forwarding the waste to another facility that can manage the waste.
(A) If it is impossible to locate an alternative facility
that can receive the waste, the facility may return the rejected waste
or residue to the generator. The facility must send the waste to the
alternative facility or to the generator within 60 days of the rejection or
the container residue identication.
(B) While the facility is making arrangements for for-
warding rejected wastes or residues to another facility under this sec-
tion, it must ensure that either the delivering transporter retains custody
of the waste, or the facility must provide for secure, temporary cus-
tody of the waste, pending delivery of the waste to the rst transporter
designated on the manifest prepared under paragraph (2) or (3) of this
subsection.
(2) Except as provided in subsection (e)(3) of this section,
for full or partial load rejections and residues that are to be sent off-site
to an alternate facility, the facility is required to prepare a new manifest
as set in §335.10 of this title.
(3) For full load rejections that are made while the trans-
porter remains present at the facility, the facility may forward the re-
jected shipment to the alternate facility.
(4) Except as provided in paragraph (5) of this subsection,
for rejected wastes and residues that must be sent back to the generator,
the facility is required to prepare a new manifest in accordance with
§335.10 of this title.
(5) For full load rejections that are made while the trans-
porter remains at the facility, the facility may return the shipment to
the generator with the original manifest designating the generator as
the alternate facility. The facility must retain a copy for its records
then give the remaining copies of the manifest to the transporter to ac-
company the shipment. If the original manifest is not used, then the
facility must use a new manifest.
(6) If a facility rejects a waste or identies a container
residue that exceeds the quantity limits for "empty" containers set
forth in 40 CFR §261.7(b) after it has signed, dated, and returned a
copy of the manifest to the delivering transporter or to the generator,
the facility must amend its copy of the manifest to indicate the rejected
wastes or residues in the discrepancy space of the amended manifest.
The facility must also copy the manifest tracking number of the new
manifest to the discrepancy space of the amended manifest, and must
re-sign and date the manifest to certify to the information as amended.
The facility must retain the amended manifest for at least three years
from the date of amendment, and must within 30 days, send a copy of
the amended manifest to the transporter and generator that received
copies prior to the amendments.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 11, 2006.
TRD-200604215
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: August 31, 2006
Proposal publication date: March 24, 2006
For further information, please call: (512) 239-0177




The amendment is adopted under TWC, §5.103 and §5.105,
which provide the commission with the authority to adopt any
rules necessary to carry out its powers and duties under the pro-
visions of the TWC or other laws of this state; and under THSC,
Solid Waste Disposal Act, §361.017 and §361.024, which autho-
rize the commission to regulate industrial solid waste and haz-
ardous waste and to adopt rules consistent with the general in-
tent and purposes of the THSC.
The adopted amendment implements THSC, Chapter 361.
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This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 11, 2006.
TRD-200604216
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: August 31, 2006
Proposal publication date: March 24, 2006
For further information, please call: (512) 239-0177
SUBCHAPTER C. STANDARDS APPLICABLE
TO GENERATORS OF HAZARDOUS WASTE
30 TAC §§335.67 - 335.69, 335.76
STATUTORY AUTHORITY
The amendments are adopted under TWC, §5.103 and §5.105,
which provide the commission with the authority to adopt any
rules necessary to carry out its powers and duties under the pro-
visions of the TWC or other laws of this state; and under THSC,
Solid Waste Disposal Act, §361.017 and §361.024, which autho-
rize the commission to regulate industrial solid waste and haz-
ardous waste and to adopt rules consistent with the general in-
tent and purposes of the THSC.
The adopted amendments implement THSC, Chapter 361.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 11, 2006.
TRD-200604217
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: August 31, 2006
Proposal publication date: March 24, 2006
For further information, please call: (512) 239-0177
SUBCHAPTER E. INTERIM STANDARDS FOR
OWNERS AND OPERATORS OF HAZARDOUS




The amendment is adopted under TWC, §5.103 and §5.105,
which provide the commission with the authority to adopt any
rules necessary to carry out its powers and duties under the pro-
visions of the TWC or other laws of this state; and under THSC,
Solid Waste Disposal Act, §361.017 and §361.024, which autho-
rize the commission to regulate industrial solid waste and haz-
ardous waste and to adopt rules consistent with the general in-
tent and purposes of the THSC.
The adopted amendment implements THSC, Chapter 361.
§335.112. Standards.
(a) The following regulations contained in 40 Code of Federal
Regulations (CFR) Part 265 (including all appendices to Part 265) (ex-
cept as otherwise specied herein) are adopted by reference as amended
and adopted in the CFR through June 1, 1990 (55 FR 22685) and as fur-
ther amended as indicated in each paragraph of this subsection:
(1) Subpart B - General Facility Standards (as amended
through December 8, 1997 (62 FR 64636));
(2) Subpart C - Preparedness and Prevention;
(3) Subpart D - Contingency Plan and Emergency Proce-
dures, except 40 CFR §265.56(d);
(4) Subpart E - Manifest System, Recordkeeping and Re-
porting (as amended through June 16, 2005 (70 CFR 35037)).
(5) Subpart F - Groundwater Monitoring (as amended
through October 22, 1998 (63 FR 56709)), except 40 CFR §265.90
and §265.94;
(6) Subpart G - Closure and Post-Closure (as amended
through October 22, 1998 (63 FR 56709)); except 40 CFR
§265.112(d)(3) and (4) and §265.118(e) and (f);
(7) Subpart H - Financial Requirements (as amended
through September 16, 1992 (57 FR 42832)); except 40 CFR
§§265.140, 265.141, 265.142(a)(2), 265.142(b) and (c), 265.143(a) -
(g), 265.144(b) and (c), 265.145(a) - (g), 264.146, 265.147(a) - (d),
265.147(f) - (k), and 265.148 - 265.150;
(8) Subpart I - Use and Management of Containers (as
amended through November 25, 1996 (61 FR 59932));
(9) Subpart J - Tank Systems (as amended through Novem-
ber 25, 1996 (61 FR 59932));
(10) Subpart K - Surface Impoundments (as amended
through November 25, 1996 (61 FR 59932));
(11) Subpart L - Waste Piles (as amended through January
29, 1992 (57 FR 3493)), except 40 CFR §265.253;
(12) Subpart M - Land Treatment, except 40 CFR
§§265.272, 265.279, and 265.280;
(13) Subpart N - Landlls (as amended through July 10,
1992 (57 FR 30658)), except 40 CFR §§265.301(f) - (i), 265.314, and
265.315;
(14) Subpart O - Incinerators (as amended through Septem-
ber 30, 1999 (64 FR 52828));
(15) Subpart P - Thermal Treatment (as amended through
July 17, 1991 (56 FR 32692));
(16) Subpart Q - Chemical, Physical, and Biological Treat-
ment;
(17) Subpart R - Underground Injection;
(18) Subpart W - Drip Pads (as amended through Decem-
ber 24, 1992 (57 FR 61492));
(19) Subpart AA - Air Emission Standards for Process
Vents (as amended through December 8, 1997 (62 FR 64636));
(20) Subpart BB - Air Emission Standards for Equipment
Leaks (as amended through April 26, 2005 (69 FR 22601));
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(21) Subpart CC - Air Emission Standards for Tanks, Sur-
face Impoundments, and Containers (as amended through January 21,
1999 (64 FR 33820));
(22) Subpart DD - Containment Buildings (as amended
through August 18, 1992 (57 FR 37194));
(23) Subpart EE - Hazardous Waste Munitions and Explo-
sives Storage (as amended through February 12, 1997 (62 FR 6622));
and
(24) the following appendices contained in 40 CFR Part
265:
(A) Appendix I - Recordkeeping Instructions (as
amended through March 24, 1994 (59 FR 13891));
(B) Appendix III - EPA Interim Primary Drinking Wa-
ter Standards;
(C) Appendix IV - Tests for Signicance;
(D) Appendix V - Examples of Potentially Incompati-
ble Waste; and
(E) Appendix VI - Compounds With Henry’s Law Con-
stant Less Than 0.1 Y/X.
(b) The regulations of the United States Environmental Pro-
tection Agency (EPA) that are adopted by reference in this section are
adopted subject to the following changes.
(1) The term "regional administrator" is changed to the "ex-
ecutive director" of the Texas Commission on Environmental Quality
or to the commission, consistent with the organization of the commis-
sion as set out in Texas Water Code, Chapter 5, Subchapter B.
(2) The term "treatment" is changed to "processing."
(3) Reference to Resource Conservation and Recovery Act,
§3008(h) is changed to Texas Water Code, §7.031(c) - (e) (Corrective
Action Relating to Hazardous Waste).
(4) Reference to:
(A) 40 CFR §260.10 is changed to §335.1 of this title
(relating to Denitions);
(B) 40 CFR §264.90 is changed to §335.156 of this title
(relating to Applicability of Groundwater Monitoring and Response);
(C) 40 CFR §264.101 is changed to §335.167 of this
title (relating to Corrective Action for Solid Waste Management Units);
(D) 40 CFR §264.310 is changed to §335.174 of this
title (relating to Closure and Post-Closure Care (Landlls));
(E) 40 CFR §265.1 is changed to §335.111 of this title
(relating to Purpose, Scope, and Applicability);
(F) 40 CFR §265.90 is changed to §335.116 of this title
(relating to Applicability of Groundwater Monitoring Requirements);
(G) 40 CFR §265.94 is changed to §335.117 of this title
(relating to Recordkeeping and Reporting);
(H) 40 CFR §265.314 is changed to §335.125 of this
title (relating to Special Requirements for Bulk and Containerized
Waste);
(I) 40 CFR §270.1 is changed to §335.2 of this title (re-
lating to Permit Required);
(J) 40 CFR §270.28 is changed to §305.50 of this ti-
tle (relating to Additional Requirements for an Application for a Haz-
ardous or Industrial Solid Waste Permit and for a Post-Closure Order);
(K) 40 CFR §270.41 is changed to §305.62 of this title
(relating to Amendment); and
(L) 40 CFR §270.42 is changed to §305.69 of this title
(relating to Solid Waste Permit Modication at the Request of the Per-
mittee).
(5) 40 CFR Parts 260 - 270 means the commission’s rules
including, but not limited to, Chapters 50, 305, and 335 of this title
(relating to Action on Applications and Other Authorizations; Consol-
idated Permits; and Industrial Solid Waste and Municipal Hazardous
Waste), as applicable.
(6) Reference to 40 CFR Part 265, Subpart D (Contingency
Plan and Emergency Procedures) is changed to §335.112(a)(3) of this
title (relating to Standards) and §335.113 of this title (relating to Re-
porting of Emergency Situations by Emergency Coordinator).
(7) Reference to 40 CFR §§265.71, 265.72, 265.76, and
265.77 is changed to §335.12 of this title (relating to Shipping Re-
quirements Applicable to Owners or Operators of Treatment, Storage,
or Disposal Facilities), §335.12(c)(1) and (2) of this title, §335.15(3)
of this title (relating to Recordkeeping and Reporting Requirements
Applicable to Owners or Operators of Treatment, Storage, or Disposal
Facilities), and §335.115 of this title (relating to Additional Reports),
respectively.
(8) Reference to 40 CFR Part 264, Subpart F is changed
to §335.156 of this title, §335.157 of this title (relating to Required
Programs), §335.158 of this title (relating to Groundwater Protection
Standard), §335.159 of this title (relating to Hazardous Constituents),
§335.160 of this title (relating to Concentration Limits), §335.161 of
this title (relating to Point of Compliance), §335.162 of this title (relat-
ing to Compliance Period), §335.163 of this title (relating to General
Groundwater Monitoring Requirements), §335.164 of this title (relat-
ing to Detection Monitoring Program), §335.165 of this title (relating
to Compliance Monitoring Program), §335.166 of this title (relating to
Corrective Action Program), and §335.167 of this title.
(9) Reference to 40 CFR Part 265, Subpart F is changed to
include §335.116 and §335.117 of this title, in addition to the reference
to 40 CFR Part 265, Subpart F, except §265.90 and §265.94.
(10) Reference to the EPA is changed to the Texas Com-
mission on Environmental Quality.
(c) A copy of 40 CFR Part 265 is available for inspection at the
library of the Texas Commission on Environmental Quality, located on
the rst oor of Building A at 12100 Park 35 Circle, Austin, Texas.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 11, 2006.
TRD-200604218
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: August 31, 2006
Proposal publication date: March 24, 2006
For further information, please call: (512) 239-0177
SUBCHAPTER F. PERMITTING STANDARDS
FOR OWNERS AND OPERATORS OF
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HAZARDOUS WASTE TREATMENT,
STORAGE, OR DISPOSAL FACILITIES
30 TAC §335.152
STATUTORY AUTHORITY
The amendment is adopted under TWC, §5.103 and §5.105,
which provide the commission with the authority to adopt any
rules necessary to carry out its powers and duties under the pro-
visions of the TWC or other laws of this state; and under THSC,
Solid Waste Disposal Act, §361.017 and §361.024, which autho-
rize the commission to regulate industrial solid waste and haz-
ardous waste and to adopt rules consistent with the general in-
tent and purposes of the THSC.
The adopted amendment implements THSC, Chapter 361.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 11, 2006.
TRD-200604219
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: August 31, 2006
Proposal publication date: March 24, 2006
For further information, please call: (512) 239-0177
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
PART 1. GENERAL LAND OFFICE
CHAPTER 15. COASTAL AREA PLANNING
SUBCHAPTER A. MANAGEMENT OF THE
BEACH/DUNE SYSTEM
31 TAC §§15.5, 15.11 , 15.12
The General Land Ofce (GLO) adopts amendments to §15.5,
relating to Beachfront Construction Standards, §15.12, relating
to Temporary Orders Issued by the Commissioner and new
§15.11, relating to Repairs to Certain Houses Located Seaward
of the Boundary of the Public Beach. Section 15.11 is adopted
with changes to the proposed text as published in the June 23,
2006, issue of the Texas Register (31 TexReg 5155). Sections
15.5 and 15.12 are adopted without changes and will not be
republished.
New §15.11 was changed to omit subsection (d) as proposed
that provided that the GLO post a list of eligible houses on its
Internet web site. The determination of eligibility will be made
on a case-by-case basis when the certicate or permit applica-
tion for repair is submitted to the GLO for review and comment.
The internet posting of a list of eligible house was determined to
be unnecessary by the GLO. The section as adopted imposes
no additional requirements on property owners than previously
proposed and does not affect any person or entity not previously
affected by the proposed rule.
The amendments and new section are adopted pursuant to
Texas Natural Resources Code §61.011(d)(2), (3), and (4),
which provide the GLO with the authority to adopt rules con-
cerning protection of the public beach easement from erosion or
reduction caused by development or other activities on adjacent
land, minimum measures needed to mitigate for adverse effect
on public access, and reasonable exercises of the police power
of local governments with respect to public beaches.
New §15.11(a) provides that local governments may issue
certicates or permits for certain houses the lie seaward of the
boundary of the public beach. New §15.11(b) provides deni-
tions used in the section. New §15.11(c) provides requirements
for a house to be eligible for repairs under this section. New
§15.11(d) provides required determinations that a local govern-
ment must make before permitting repairs to eligible houses.
New §15.11(e) provides that a local government shall coordinate
with owners of eligible houses to remove beach debris. New
section §15.11(f) provides that only beach quality sand may be
used in repairs, and the limits of sand placement. New section
§15.11(g) provides the information required for review of repair
permits and determination of eligibility by the GLO. New section
§15.11(h) provides that a local government must monitor the re-
pair of eligible houses, and may establish a monitoring program,
the expenses of which are considered beach-related services.
New §15.11(i) provides that a house eligible for repairs under
this section may still be an encroachment on the public beach,
and an action for removal under §61.018(a) may be brought
unless the house is covered by a temporary order issued by the
commissioner under §61.0185 (a "moratorium order").
An amendment to §15.5(c) provides that authorization of repairs
under new §15.11 does not violate the prohibition on construc-
tion on the public beach or construction landward of the public
beach that functionally supports encroachments on the public
beach. An amendment to §15.12(h) provides that local govern-
ments may authorize repairs under §15.11 for a house on the
public beach easement even if that house is not subject to a
moratorium order.
The justication for adoption of the amendments to §15.5 and
§15.12 and for new §15.11 is to give local governments dis-
cretion to issue certicates and permits for repairs to houses
that may be on the public beach easement because of weather
events solely to maintain habitability. Most of the houses that
currently lie seaward of the boundary of the public beach were
under a moratorium order issued by the commissioner on June
7, 2004. All of those moratorium orders expired on June 7,
2006. The expiration of the moratorium orders means that the
moratorium houses are again subject to possible actions for re-
moval under §61.018(a) of the Texas Natural Resources Code.
It will also mean that, absent the adoption of this rule, those
houses would be ineligible for any legal repairs. The GLO has
determined that the authorization of the limited repairs neces-
sary to maintain habitability in those houses does not exacer-
bate the encroachment on or interference with the public beach
easement any more than the passive relocation of those houses
from landward of the public beach to seaward of its boundary
by weather events. Therefore, the adopted new rule and rule
changes give local governments the discretion to permit repairs
to these houses under limited circumstances. The rule changes
continue the prohibition on repairs and construction seaward of
mean high tide, which is state-owned submerged land in all in-
stances.
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The Land Ofce has evaluated the adopted rulemaking action
in light of the regulatory analysis requirements of Texas Govern-
ment Code §2001.0225, and determined that the action is not
subject to §2001.0225 because it does not meet the denition
of a "major environmental rule" as dened in the statute. "Major
environmental rule" means a rule of which the specic intent is to
protect the environment or reduce risks to human health from en-
vironmental exposure and that may adversely affect in a material
way the economy, a sector of the economy, productivity, compe-
tition, jobs, the environment, or the public health and safety of
the state or a sector of the state. The new rule and amendments
are not anticipated to adversely affect in a material way the econ-
omy, a sector of the economy, productivity, competition, jobs, the
environment, or the public health and safety of the state or a sec-
tor of the state because the adopted rulemaking implements leg-
islative requirements in Texas Natural Resources Code §61.011,
which provides the GLO with the authority to adopt rules to pre-
serve and enhance the public’s right to use and have access to
and from the public beaches of Texas.
The adopted rule and rule amendments to permit certain repairs
to houses located on the public beach because of erosion or
weather event is subject to the Texas Coastal Management Pro-
gram (CMP), as provided in 31 TAC §505.11(a)(1)(J), relating
to the Actions and Rules Subject to the Coastal Management
Plan, and must be consistent with the applicable CMP goals
and policies under §501.14(k), relating to Construction in the
Beach/Dune System. The GLO has reviewed this rulemaking
action for consistency with the CMP goals and policies in accor-
dance with the regulations of the Coastal Coordination Council
(Council). The adopted action is consistent with the applicable
CMP goals and policies.
The Land Ofce received no comments during the public com-
ment period.
The new rule and amendments are adopted under the Texas
Natural Resources Code, §61.011(d)(2), (3), and (4), which pro-
vides the Land Commissioner with the authority to adopt rules
concerning protection of the public beach easement from erosion
or reduction caused by development or other activities on adja-
cent land, minimum measures needed to mitigate for adverse
effects on public access, and reasonable exercise of the police
power of local governments with respect to public beaches.
Texas Natural Resources Code, §61.011 is affected by the
adopted new section and amendments.
§15.11. Repairs to Certain Houses Located Seaward of the Boundary
of the Public Beach.
(a) Purpose. The purpose of this section is to provide author-
ity for local governments to issue permits or certicates for repairs to
certain houses if any portion of the house is located seaward of the
boundary of the public beach.
(b) Denitions. In addition to the denitions contained in
§15.2 of this title (relating to Denitions), the following words and
terms, as used in this section, shall have the following meanings:
(1) Beach debris--Anything that is not native to the beach
and beach/dune system, including but not limited to pilings, concrete,
bercrete, rebar, riprap, boulders, automobile parts, rubble mounds,
damaged dune walkovers, garbage, septic systems, and other objects,
that may pose a hazard to public health and safety and/or no longer
serve the purpose for which they were originally intended.
(2) Boundary of the public beach--The landward edge of
the public beach, as described in §15.3(b) of this title (relating to Ad-
ministration). For purposes of this section, the location of the natural
line of vegetation shall be determined by the General Land Ofce on
a case-by-case basis. The General Land Ofce may conduct a eld in-
vestigation and may consult with the Bureau of Economic Geology of
the University of Texas at Austin when making a determination under
this section regarding the natural line of vegetation.
(3) Habitable--The condition of the premises which per-
mits the inhabitants to live free of serious hazards to health and safety.
(4) House--A single or multi-family structure that serves
as permanent, temporary or occasional living quarters for one or more
persons or families.
(c) Eligible houses. To nd a house eligible for a permit or
certicate to make repairs under this section, the Land Ofce must de-
termine that:
(1) The line of vegetation establishing the boundary of the
public beach has moved as a result of erosion or a meteorological event;
(2) The house was located landward of the natural line of
vegetation before the erosion or meteorological event occurred;
(3) No portion of the house is located seaward of mean high
tide;
(4) The house was not damaged more than 50 percent or
destroyed as the result of a meteorological event; and
(5) The house does not present an imminent threat to public
health and safety.
(d) For a house eligible under this section, a local government
may issue a certicate or permit authorizing repair of an eligible house
if the local government determines that the repair:
(1) is solely to make the house habitable including recon-
necting the house to utilities;
(2) does not increase the footprint of the house;
(3) does not include the use of impervious material, includ-
ing but not limited to concrete or bercrete, seaward of the natural line
of vegetation;
(4) does not include the construction of an enclosed space
below the base ood elevation and seaward of the natural line of veg-
etation;
(5) does not include the repair, construction, or mainte-
nance of an erosion response structure seaward of the natural line of
vegetation;
(6) does not include construction underneath, outside, or
around the house other than for reasonable access to or structural in-
tegrity of the house, provided that such repair does not create an addi-
tional obstruction to public use of and access to the beach; and
(7) does not include construction underneath, outside or
around the house other than for reasonable access to or structural in-
tegrity of the house, provided that such repair does not create an addi-
tional obstruction to public use of and access to the beach.
(e) Debris removal. Debris on the public beach creates a haz-
ard to public health and safety and can threaten Gulf-facing properties.
A local government shall coordinate with owners of eligible houses to
remove beach debris from the public beach as soon as possible as a
condition of the issuance of a certicate or permit under this section.
All beach debris collected from the public beach shall be removed from
the beach/dune system and disposed of in an appropriate landll.
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(f) Sand placement. Only beach-quality sand may be placed
underneath the footprint of an eligible house and in an area up to ve
feet seaward of the house, provided that the sand may not be placed
seaward of mean high tide except as part of an approved beach nour-
ishment project. The beach-quality sand must remain loose and uncon-
solidated, and cannot be placed in bags or other formed containment.
In addition, the beach-quality sand must be an acceptable mineralogy
and grain size when compared to the sediments found in the beach/dune
system. The use of clay or clayey material is not allowed.
(g) Land Ofce review. A local government shall submit the
certicate or permit application for repair of an eligible house under this
section to the commissioner for review and determination of eligibility
as provided in subsection (b)(2) and (c) of this section. If the com-
missioner does not object to or otherwise comment on the application
within ten working days of receipt of the application, the local govern-
ment may act on the application. Local governments shall require that
all permit and certicate applicants fully disclose in the application all
items and information necessary for the local government to make an
afrmative determination regarding a permit or certicate for repairs.
Local governments may require more information, but they shall sub-
mit to the Land Ofce the following information:
(1) the name, address, phone number, and, if applicable,
fax number or electronic mail address of the applicant, and the name
of the property owner, if different from the applicant;
(2) a complete legal description of the tract and a statement
of its size in acres or square feet including the location of the property
lines and a notation of the legal description of adjoining tracts;
(3) the oor plan, footprint or elevation view of the house
identifying the proposed repairs;
(4) photographs of the site which clearly show the current
conditions of the site; and
(5) an accurate map, site plan, plat or drawing of the site
identifying:
(A) the site by its legal description, including, where
applicable, the subdivision, block, and lot;
(B) the location of the property lines and a notation of
the legal description of adjoining tracts, and the location of any road-
ways, driveways and landscaping that currently exist on the tract;
(C) the location of any seawalls or any other erosion
response structures on the tract and on the properties immediately ad-
jacent to the tract;
(D) the location of the house and the distance between
the house and mean high tide, and the natural line of vegetation; and,
(E) if known, the location and extent of any man-made
vegetated mounds, restored dunes, ll activities, or any other pre-ex-
isting human modications on the tract.
(h) Monitoring. A local government is responsible for moni-
toring the repair of an eligible house under this section. A local gov-
ernment may conduct a monitoring program to study the effects of per-
mitting repairs to an eligible house on the public’s access to and use
of the public beach. Expenses related to the monitoring program are
considered beach-related services for the purpose of this subchapter.
(i) Effect on actions for removal. This section does not create
a property right of any kind in the littoral property owner. Houses el-
igible for repairs to maintain habitability under this section may also
be encroachments on and interferences with the public beach ease-
ment. Except as provided in an unexpired temporary order issued by
the commissioner under §61.085 of the Texas Natural Resources Code,
the commissioner, the attorney general, a county attorney, district at-
torney, or criminal district attorney may le suit under Texas Natural
Resources Code §61.018(a) to obtain a temporary or permanent injunc-
tion, either prohibitory or mandatory, to remove a house from the public
beach without regard to whether the house is eligible for repairs under
this section.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: August 30, 2006
Proposal publication date: June 23, 2006
For further information, please call: (512) 475-1859
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS
PART 3. TEXAS YOUTH COMMISSION
CHAPTER 95. YOUTH DISCIPLINE
The Texas Youth Commission (the commission) adopts amend-
ments to §§95.9, 95.51, and 95.55, concerning administrative
hearings. Sections 95.9 and 95.55 are adopted without changes
as published in the June 30, 2006, issue of the Texas Register
(31 TexReg 5253). Section 95.51 is adopted with changes to
the proposed text as published in the June 30, 2006, issue of
the Texas Register (31 TexReg 5254). Changes to the proposed
text in §95.51 consist of correcting typographical errors in para-
graph (26) and paragraph (36)(A).
The amendment to §95.9 allows for Level I hearings to be de-
ferred not only upon written request from local authorities, but
also if there are criminal allegations pending or led as adult
charges. The commission may, but is not required to, pursue a
Level I hearing on a deferred hearing any time there is a change
in circumstances which makes such action appropriate.
The amendment to §95.51 aligns the rule regarding admissibility
of youth statements with the current laws in the Juvenile Justice
Code, found in Texas Family Code §51.095. It allows such state-
ments to be admitted in Level I Hearings under the same rules
that allow them to be admissible in a juvenile court. Also, the
amended rule allows Hearing Examiners to nd violations that
differ from those alleged as long as the youth and his attorney
received adequate notice of the conduct being called into ques-
tion.
The amendment to §95.55 prohibits the commission from notify-
ing parents of a youth who is 18 years of age or older of a Level
II hearing unless the youth consents to such notication.
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The amendment is adopted under the Human Resources Code,
§61.034, which provides the commission with the authority to
make rules appropriate to the proper accomplishment of its func-
tions.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: August 30, 2006
Proposal publication date: June 30, 2006
For further information, please call: (512) 424-6014
SUBCHAPTER B. DUE PROCESS HEARINGS
PROCEDURES
37 TAC §95.51, §95.55
The amendment is adopted under the Texas Family Code,
§51.095, which provides the commission the authority to permit
the admissibility of non-recorded oral statements under certain
circumstances and the Human Resources Code, §61.0731(a),
which requires the commission not to release information about
a youth who is 18 years of age or older unless the youth
consents to such disclosure.
§95.51. Level I Hearing Procedure.
(a) Purpose. The purpose of this rule is to establish a proce-
dure to be followed when the highest level of due process is afforded a




(3) extension of time to treat a psychiatric disorder in con-
nection with a Corsicana Stabilization Unit placement at the Corsicana
Residential Treatment Center (as appropriate).
(b) Applicability.
(1) See §95.53 of this title (relating to Level I Hearing by
Telephone) for circumstances in which the hearing may be conducted
by telephone.
(2) See §95.9 of this title (relating to Parole Revocation
Consequence).
(3) See §95.7 of this title (relating to Reclassication Con-
sequence).
(4) See §87.67 of this title (relating to Corsicana Stabiliza-
tion Unit).
(c) Explanation of Terms Used. Preponderance of the evi-
dence--a standard of proof meaning the greater weight and degree of
credible evidence admitted at the hearing, e.g., whether the credible
evidence makes it more likely than not that a particular proposition is
true.
(d) Procedure.
(1) The hearing shall be conducted by a hearing examiner
appointed by the Texas Youth Commission (TYC) hearings section
chief. The hearing examiner shall be impartial.
(2) The hearing shall be conducted in two parts: fact-nd-
ing and disposition.
(A) The purpose of the factnding shall be to establish
whether the youth’s behavior and/or circumstances require that action
be taken.
(B) The purpose of the disposition shall be to determine
whether the action proposed by TYC staff is appropriate under TYC
policy.
(3) The person requesting a hearing shall appoint a staff
representative to appear at the hearing and present the reasons for the
proposed action. The staff representative shall also be responsible for
making relevant information available to all parties to the hearing.
(4) The youth shall be assisted by legal counsel at the hear-
ing. The agency will arrange counsel for indigent youth.
(5) The primary service worker (PSW) requests a hearing
by completing the Level I Hearing Request E-form and transmitting it
to the legal services department as soon as practical but no later than
seven (7) days, excluding weekends and holidays, after the alleged vi-
olation. A delay of more than seven (7) days in scheduling the hearing
must be justied by documentation of circumstances (including a de-
ferral to local authorities) which made it impossible, impractical, or
inappropriate to schedule the hearing earlier.
(6) The date and time for the hearing shall be determined
by the hearing examiner.
(7) The hearing shall be held in the community where the
alleged rule violation occurred unless, for good cause, the hearing ex-
aminer directs that it be held in another locale.
(8) All necessary parties shall be present at the hearing site
unless it is conducted pursuant to §95.53 of this title.
(9) The staff representative shall provide the youth with
written notice of the date and time of the hearing not less than three
(3) working days before the scheduled date. This notice shall include:
(A) the reason(s) for the hearing;
(B) the proposed action to be taken; and
(C) the youth’s rights in connection with the hearing.
(10) If the youth is under 18 years of age, the staff repre-
sentative shall make reasonable efforts to inform the youth’s parent(s)
of the date, time and place of the hearing not less than three (3) work-
ing days prior to the scheduled hearing date. If the youth is 18 years
of age or older, such notice shall be provided only with the youth’s au-
thorization to release information.
(11) The staff representative shall provide counsel for the
youth with written notice of the date, time, and place of the hearing not
less than three (3) working days prior to the scheduled hearing date.
The notice to counsel shall also include:
(A) the name, address, and telephone number of the
staff representative and the hearing examiner;
(B) a list of all witnesses the staff representative intends
to call;
(C) an indication of the expected testimony of each wit-
ness;
(D) copies of any statements made by the youth;
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(E) copies of any statements, afdavits, reports, or other
documentation relied upon as grounds for the proposed action; and
(F) copies of any reports or summaries which will be
relied upon at disposition.
(12) Requests for continuance or postponement shall be di-
rected to the hearing examiner.
(13) If defense counsel has not received at least ten (10)
days notice of the items listed in subsection (d)(11) of this section and
requests a continuance, the hearing examiner shall postpone the hear-
ing. The hearings examiner may, upon his/her own motion or the good
cause motion of any party, recess or continue the hearing for such pe-
riods of time as may be necessary.
(14) As soon as possible following receipt of the notice of
hearing, and no later than the commencement of the hearing, counsel
shall inform the staff representative of any witnesses he/she wishes to
call on behalf of the youth. The staff representative will, if necessary,
assist counsel in contacting those witnesses and securing their atten-
dance at the hearing.
(15) The staff representative shall provide counsel for the
youth with reasonable access to all information concerning the youth,
which is held by TYC. Counsel for the youth will respect the con-
dential nature of such information and will comply with reasonable re-
quests to withhold sensitive information from the youth or the youth’s
family.
(16) Prior to the hearing, the hearing examiner may review
copies of any documentation previously provided to counsel except
for those documents which relate solely to dispositional criteria. Such
information shall be made available to the hearing examiner only if the
hearing proceeds to disposition.
(17) The hearing examiner or designee may sign and issue
a subpoena to compel the attendance of a witness at the hearing or the
production of books, records, papers, or other objects.
(A) A peace ofcer, apprehension specialist, non-party
parole ofcer or other TYC ofcial shall serve a copy of the subpoena
to the witness at least three (3) days prior to the date the witness is re-
quested to appear. The subpoena may be served by hand delivery, cer-
tied mail or any other manner allowable in a court of original criminal
jurisdiction.
(B) A person who testies falsely, fails to appear when
subpoenaed, or fails or refuses to produce material under the subpoena
is subject to the same orders and penalties to which a person taking
those actions before a court is subject.
(18) A victim who appears as a witness should be provided
a waiting area which eliminates or minimizes contact between the vic-
tim and the youth, the youth’s family, or witnesses on behalf of the
youth.
(19) To protect the condential nature of the hearing, per-
sons other than the youth, counsel for the youth, the staff representative,
and the youth’s parent(s) may be excluded from the hearing room at the
discretion of the hearing examiner, however:
(A) observers may be permitted with the consent of the
youth;
(B) any person except the youth’s counsel may be ex-
cluded from the hearing room if their presence causes undue disrup-
tion or delay of the hearing. The reason(s) for the youth’s exclusion
are stated on the record.
(20) The hearing shall be tape-recorded and the hearing ex-
aminer shall retain copies of all documents admitted into evidence.
Physical evidence may be retained at the discretion of the hearing ex-
aminer; if not retained, an adequate description of the item(s) shall be
entered in the record by oral stipulation.
(21) Factual issues not in dispute may be stipulated to by
the staff representative and counsel for the youth. Such stipulations
shall be made on the record of the hearing.
(22) A youth accused of misconduct shall be given the op-
portunity to respond "true" or "not true" to each allegation of such con-
duct prior to any evidence being heard on such allegations.
(A) The youth shall have a right to respond "not true" to
any such allegation and require that proof of the allegation be presented
at the hearing.
(B) A response of "true" to any such allegation shall be
sufcient to establish each and every element necessary to proof of that
allegation without the presentation of any other evidence.
(23) The hearing examiner may administer an oath. All
witnesses shall take an oath to testify truthfully.
(24) With the exception of the youth and the staff represen-
tative, any person designated as a witness may be excluded from the
hearing room during the testimony of other witnesses and may be in-
structed to refrain from discussing their testimony with anyone until all
the witnesses have been dismissed.
(25) The hearing examiner may question each witness at
his/her discretion. Counsel for the youth and the staff representative
shall be given an opportunity to question each witness.
(26) The hearing examiner may permit a witness to testify
outside the presence of the youth if such appears reasonable and nec-
essary to secure the testimony of the witness. If the youth is excluded
from the hearing room during testimony, counsel for the youth shall be
present during the testimony and shall have the opportunity to review
the testimony with the youth before questioning the witness.
(27) The youth shall not be called as a witness unless, after
consulting with counsel, the youth waives his/her right to remain silent
on the record.
(A) The youth’s failure to testify shall not create a pre-
sumption against him/her.
(B) A youth who waives his/her right to remain silent
may only be questioned concerning those issues addressed by the
youth’s testimony.
(28) All factual issues shall be determined by a preponder-
ance of the evidence.
(29) The hearing examiner shall determine the admissibil-
ity of evidence. Irrelevant, immaterial, or unduly repetitious evidence
shall be excluded.
(30) The rules of evidence will generally be applicable to
the fact-nding portion of the hearing. Unless specically precluded by
statute, evidence not admissible under those rules may be admitted if it
is of a type commonly relied upon by reasonably prudent persons in the
conduct of their affairs. Criminal exclusionary rules are not applicable
in TYC hearings.
(31) Copies of due process hearing documents need not be
certied if such document(s) are part of the youth’s record(s) or have
been received through Interstate Compact. Such documents are con-
sidered reliable and admissible for all purposes.
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(32) Accomplice testimony is sufcient to prove an alle-
gation if it is corroborated by other evidence tending to connect the
youth with the alleged violation. The corroboration is not sufcient if
it merely shows the commission of the violation alleged. If two accom-
plices testify, the testimony of each can serve to corroborate the other.
(33) Legally recognized privileges of relationships will be
given effect.
(34) Evidence otherwise admissible may be received in
written form if so doing will expedite the hearing and will not signi-
cantly prejudice the rights or interests of the youth. This includes but
is not limited to use of afdavits admitted to show the following:
(A) ownership and lack of consent;
(B) identity of signature on instrument and lack of con-
sent of complaining witness in a forgery case;
(C) lack of permission to leave designated placement;
(D) chain of custody;
(E) identity of substance found in a urine sample;
(F) identity of a controlled substance found in posses-
sion of a youth.
(35) A youth’s written statement concerning his/her possi-
ble involvement in illegal activities is admissible if it is signed by the
youth and accompanied by evidence indicating that the youth made the
statement voluntarily after being advised of:
(A) the right to remain silent;
(B) the possible consequences of giving the statement;
(C) the right to consult with an attorney prior to giving
the statement; and
(D) the right to have an attorney provided if the youth
is indigent.
(36) A youth’s non-recorded oral statement is admissible if
it:
(A) relates facts which are found to be true and which
tend to establish the youth’s guilt; or
(B) was res gestae of the conduct that is the subject of
the hearing or of the arrest; or
(C) does not stem from law enforcement or agency staff
questioning of youth; or
(D) is voluntary and bears on the youth’s credibility as
a witness.
(37) A youth’s recorded oral statement (tape recorded,
videotaped, or otherwise electronically recorded) concerning his/her
possible involvement in illegal activities is admissible if it is accom-
panied by evidence on the recording that it was given after the youth
was advised of the rights in paragraph (35) of this section. All voices
on the recording must be identied and the recording must be accurate
and unaltered. A transcript of the recordings is not sufcient.
(38) The hearing examiner shall rule immediately on any
motions or objections made in the course of the hearing. All such mo-
tions, objections, and rulings shall be included in the hearing exam-
iner’s written report.
(39) Following the presentation of all evidence pertaining
to the factual issues raised at the hearing, the hearing examiner shall
announce his/her ndings as to those issues.
(A) The hearing examiner may nd that the evidence
sufces to prove conduct other than that originally alleged and enter
the appropriate nding in the record if the original allegation gave suf-
cient notice of the conduct proved.
(B) Irrespective of the evidence, the hearing examiner
may not nd a criminal offense more serious than that originally alleged
unless the original allegation has been amended on the record and after
notice to counsel for the youth.
(C) If the hearing examiner’s ndings require that dis-
position be made, the hearing shall proceed to disposition; if not, the
hearing shall be adjourned with no change in the youth’s status.
(40) The hearing examiner may receive additional evi-
dence for purposes of disposition. The evidence received at disposition
may be in the form of testimony from witnesses submitted during
fact-nding or at disposition, as well as written reports offered by
youth, staff, professionals, counselors, or consultants. Relevant docu-
ments contained in the youth’s record may be admitted and considered.
All written documents offered shall be provided to the parties three (3)
days prior to the hearing unless otherwise waived.
(41) Following announcement of the decision as to dispo-
sition, the hearing examiner shall inform the youth of the right to appeal
any or all ndings and decision made at the hearing.
(42) Immediately following the close of the hearing, the
hearing examiner shall give the youth a copy of the Hearing Examiner’s
Report of a Level I Hearing form.
(43) A notice of appeal or request for a rehearing shall not
suspend implementation of the hearing examiner’s decision(s), which
shall be effective when announced at the hearing.
(44) As soon as possible following the conclusion of the
hearing, the hearing examiner shall prepare a written report which shall
include:
(A) a summary of the evidence presented;
(B) ndings of fact, including the reliability of the ev-
idence and the credibility of the witnesses, and the reasons for those
ndings;
(C) conclusions of law;
(D) an explanation of the dispositional decision; and
(E) rulings made on motions and objections and the rea-
sons therefore.
(45) Copies of the hearing examiner’s report shall be pro-
vided to counsel for the youth and the staff representative.
(46) An edited copy of the hearing examiner’s report is
given to the youth.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE
PART 1. DEPARTMENT OF AGING
AND DISABILITY SERVICES
CHAPTER 2. MENTAL RETARDATION
AUTHORITY RESPONSIBILTIES
SUBCHAPTER F. CONTINUITY OF
SERVICES--STATE MENTAL RETARDATION
FACILITIES
The Health and Human Services Commission (HHSC), on be-
half of the Department of Aging and Disability Services (DADS),
adopts amendments to §§2.253, 2.264 - 2.269, and 2.274; new
§2.283; and the repeal of §2.283 and §2.284 in Chapter 2, Sub-
chapter F, governing Continuity of Services--State Mental Retar-
dation Facilities, without changes to the proposed text published
in the June 2, 2006, issue of the Texas Register (31 TexReg
4574).
The amendments, new section, and repeal are adopted to imple-
ment Texas Government Code, Chapter 531, Subchapter D-1,
which was amended by Senate Bill 40 and House Bill 2579, 79th
Legislature, Regular Session, 2005. Subchapter D-1 governs
permanency planning procedures for individuals under 22 years
of age seeking or receiving services in an institution, including a
state mental retardation facility (state MR facility), and requires
that DADS help ensure involvement of the legally authorized rep-
resentatives (LARs) of individuals under 22 years of age admit-
ted to a state MR facility. Specically, Subchapter D-1 requires
DADS to delegate the development of a permanency plan to a
mental retardation authority (MRA), to a private entity other than
an entity providing long-term institutional care, or to DADS per-
sonnel and to ensure the provision of certain information to an
individual’s LAR prior to the individual’s admission. Also, Sub-
chapter D-1 authorizes DADS to require an LAR to provide de-
tailed contact information and agree to make reasonable efforts
to participate in the individual’s life and planning activities. Fur-
ther, Subchapter D-1 requires that certain processes be followed
if an LAR cannot be located.
To comply with Subchapter D-1, the adopted rules require the
designated MRA for an individual under 22 years of age to con-
duct permanency planning activities for the individual, and set
forth the requirements of both the state MR facility and the MRA
regarding permanency planning. These requirements include 1)
notifying LARs of all available community-based services, the
benets of living in a family or community setting, that the place-
ment is considered temporary, and that an ongoing permanency
planning process is required; 2) obtaining contact information
and an acknowledgement of responsibility from an LAR; 3) con-
vening a permanency planning meeting; and 4) developing a
permanency plan. Further, the adopted rules require that the
state MR facility provide notice to DADS if an LAR cannot be lo-
cated and state that DADS will refer the case to the Department
of Family and Protective Services if DADS’ own search for the
LAR is unsuccessful.
The amendments and new section are also adopted to update
and clarify permanency planning requirements. The adopted
amendments correct rule cross-references, mailing addresses,
and agency names that were rendered incorrect from the con-
solidation of several state agencies, including the Texas Depart-
ment of Human Services and part of the Texas Department of
Mental Health and Mental Retardation, to create DADS.
The amendment to §2.253 is adopted to update or correct the
denitions that are used in this subchapter. The amendments to
§§2.264 - 2.269 and 2.274 are adopted to remove the perma-
nency planning requirements in these sections in order to incor-
porate all permanency planning requirements in new §2.283.
The repeal of §2.283 and §2.284 is adopted to make this sub-
chapter more consistent with the majority of DADS rules, which
do not include references and distribution for information within
the rules.
DADS received no comments regarding adoption of the amend-
ments, new section, and repeal.
DIVISION 1. GENERAL PROVISIONS
40 TAC §2.253
The amendment is adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served
or regulated by DADS; and Texas Government Code, Chapter
531, Subchapter D-1, which provides that the HHSC executive
commissioner shall adopt rules for implementation of a process
by which DADS informs legally authorized representatives of all
community-based services before persons are admitted to an
institution and rules regarding the transfer of persons from an
institution in an emergency situation.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Aging and Disability Services
Effective date: September 1, 2006
Proposal publication date: June 2, 2006
For further information, please call: (512) 438-3734
DIVISION 2. ADMISSION AND
COMMITMENT
40 TAC §§2.264 - 2.269
The amendments are adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
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commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served
or regulated by DADS; and Texas Government Code, Chapter
531, Subchapter D-1, which provides that the HHSC executive
commissioner shall adopt rules for implementation of a process
by which DADS informs legally authorized representatives of all
community-based services before persons are admitted to an
institution and rules regarding the transfer of persons from an
institution in an emergency situation.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Aging and Disability Services
Effective date: September 1, 2006
Proposal publication date: June 2, 2006
For further information, please call: (512) 438-3734
DIVISION 4. MOVING FROM A STATE MR
FACILITY TO AN ALTERNATIVE LIVING
ARRANGEMENT
40 TAC §2.274
The amendment is adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served
or regulated by DADS; and Texas Government Code, Chapter
531, Subchapter D-1, which provides that the HHSC executive
commissioner shall adopt rules for implementation of a process
by which DADS informs legally authorized representatives of all
community-based services before persons are admitted to an
institution and rules regarding the transfer of persons from an
institution in an emergency situation.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Aging and Disability Services
Effective date: September 1, 2006
Proposal publication date: June 2, 2006
For further information, please call: (512) 438-3734
DIVISION 7. REFERENCES AND
DISTRIBUTION
40 TAC §2.283, §2.284
The repeal is adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served
or regulated by DADS; and Texas Government Code, Chapter
531, Subchapter D-1, which provides that the HHSC executive
commissioner shall adopt rules for implementation of a process
by which DADS informs legally authorized representatives of all
community-based services before persons are admitted to an
institution and rules regarding the transfer of persons from an
institution in an emergency situation.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Aging and Disability Services
Effective date: September 1, 2006
Proposal publication date: June 2, 2006
For further information, please call: (512) 438-3734
DIVISION 7. PERMANENCY PLANNING AND
LAR NOTIFICATION REQUIREMENTS FOR AN
INDIVIDUAL UNDER 22 YEARS OF AGE
40 TAC §2.283
The new section is adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served
or regulated by DADS; and Texas Government Code, Chapter
531, Subchapter D-1, which provides that the HHSC executive
commissioner shall adopt rules for implementation of a process
by which DADS informs legally authorized representatives of all
community-based services before persons are admitted to an
institution and rules regarding the transfer of persons from an
institution in an emergency situation.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 10, 2006.
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CHAPTER 9. MENTAL RETARDATION
SERVICES--MEDICAID STATE OPERATING
AGENCY RESPONSIBILITIES
SUBCHAPTER D. HOME AND COMMUNITY-
BASED SERVICES (HCS) PROGRAM
40 TAC §§9.153, 9.164, 9.166 - 9.168, 9.174, 9.189
The Health and Human Services Commission (HHSC), on be-
half of the Department of Aging and Disability Services (DADS),
adopts amendments to §§9.153, 9.164, 9.166, and 9.174, and
new §§9.167, 9.168, and 9.189, in Chapter 9, Subchapter D,
governing the Home and Community-based Services (HCS)
Program. The amendments to §§9.164, 9.166, and 9.174 are
adopted with changes to the proposed text published in the
June 16, 2006, issue of the Texas Register (31 TexReg 4841).
The amendment to §9.153 and new §§9.167, 9.168, and 9.189
are adopted without changes to the proposed text.
The amendments and new sections are adopted to implement
Texas Government Code, Chapter 531, Subchapter D-1, which
was amended by Senate Bill 40 and House Bill 2579, 79th Legis-
lature, Regular Session, 2005. Subchapter D-1 governs perma-
nency planning procedures for individuals under 22 years of age
seeking or receiving services in an institution, and requires that
DADS help ensure involvement of the legally authorized repre-
sentatives (LARs) of individuals under 22 years of age placed in
an institution. For the HCS Program, an institution is a three-bed
or four-bed group home in which an individual receives super-
vised living or residential support. Specically, Subchapter D-1
requires DADS to delegate the development of a permanency
plan to a mental retardation authority (MRA), to a private en-
tity other than an entity providing long-term institutional care, or
to DADS personnel and to ensure the provision of certain infor-
mation to an individual’s LAR prior to the individual’s placement.
Also, Subchapter D-1 authorizes DADS to require an LAR to pro-
vide detailed contact information and agree to make reasonable
efforts to participate in the individual’s life and planning activi-
ties. In addition, Subchapter D-1 requires that LAR consent be
obtained before the transfer of an individual from an institution.
Further, Subchapter D-1 requires that certain processes be fol-
lowed if an LAR cannot be located.
To comply with Subchapter D-1, the adopted rules require the
MRA for an individual under 22 years of age to conduct perma-
nency planning activities for the individual, and set forth the re-
quirements of both the program provider and the MRA regard-
ing permanency planning. These requirements include 1) notify-
ing LARs of all available community-based services, the benets
of living in a family or community setting, that the placement is
considered temporary, and that an ongoing permanency plan-
ning process is required; 2) obtaining contact information and
an acknowledgement of responsibility from an LAR; 3) conven-
ing a permanency planning meeting; and 4) developing a perma-
nency plan. Further, the adopted rules require that the program
provider provide notice to DADS if an LAR cannot be located and
state that DADS will refer the case to the Department of Family
and Protective Services if DADS’ own search for the LAR is un-
successful. In addition, the adopted rules require that, before
an individual moves to another residence operated by the same
program provider, the program provider must attempt to obtain
consent for the move from the LAR unless the move is made be-
cause of a serious risk to the health and safety of the individual
or another person.
The amendments and new sections are also adopted to update
and clarify permanency planning requirements, and update or
correct the denitions that are used in this subchapter.
DADS received written comments from Advocacy, Inc. A sum-
mary of the comments and the responses follow.
Comment: Concerning §9.153(10), a commenter recommended
that the example of an emergency situation in subparagraph (C)
be revised as two examples, such that "an individual leaving his
residence without notifying staff" is one example and "facility staff
are unable to locate an individual" is another.
Response: The agency declines to make the recommended re-
vision and explains that it does not believe that simply failing to
notify program staff when leaving one’s residence is a good ex-
ample of an emergency situation because there are individuals
who do not have to notify staff in that situation. In the example
given, the emergency situation arises when the individual cannot
be located. The agency also notes that these are only examples
and are not intended to describe every emergency situation that
arises.
Comment: Concerning §9.164(c) and (k)(5)(C) and (D), and
§9.174(8)(B)(iii) - (iv) and (C), a commenter recommended
directing MRAs and program providers to provide an individual,
LAR, or family member with written materials in a language
required by the individual or LAR or in Braille or large print, as
appropriate.
Response: In response to the recommendation that the agency
specically require certain written materials be provided by an
MRA or program provider in a format that accommodates a per-
son’s disability, the agency declines to make the revision re-
quested. The agency notes that an MRA and program provider
must comply with applicable laws, including the Americans with
Disabilities Act, regardless of the specic examples of accom-
modations given in this rule, and, therefore, the suggested ad-
ditions are unnecessary. With regard to the issue of providing
written materials in a language required by an individual or LAR,
the agency believes this relates to more than just permanency
planning and agrees to examine the issue as it applies to the
HCS Program. Because of the possible effect such a require-
ment could have on other rule sections, the agency declines to
make the suggested change at this time.
Comment: Concerning §9.164(j), a commenter recommended
inserting "must" in the rst sentence to clarify that the MRA’s
service coordinator is required to develop a person-directed plan
(PDP).
Response: The agency has made the suggested change to clar-
ify that a service coordinator is required to develop a PDP in con-
junction with the service planning team.
Comment: Concerning §9.164(k)(4), a commenter recom-
mended changing "discuss and identify" to "discuss, identify,
and document:
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Response: The agency declines to make the recommended revi-
sion and explains that §9.164(k)(6) requires the information dis-
cussed and identied during the permanency planning meeting
to be incorporated into a permanency plan using the appropriate
permanency planning instrument. The agency believes this is
sufcient documentation.
Comment: Concerning §9.164(k)(5) and §9.174(8)(A), a com-
menter recommended adding "but not limited to" after "includ-
ing."
Response: The agency declines to revise the language as rec-
ommended and explains that the Code Construction Act in Texas
Government Code, §311.005(13) states that " ’Includes’ and ’in-
cluding’ are terms of enlargement and not of limitation or exclu-
sive enumeration, and use of the terms does not create a pre-
sumption that components not expressed are excluded." There-
fore, the agency has determined the suggested language is not
necessary.
Comment: Concerning §9.166(a), a commenter recommended
adding "and appropriate" after "remain relevant."
Response: The agency agrees with the recommendation and
has made the suggested change.
Comment: Concerning §9.174(8)(H), a commenter recom-
mended deleting the phrase "operated by the transferring
program provider." The commenter stated that an MRA must al-
ways notify an individual’s LAR before transferring an individual
to another residence.
Response: The agency, in response, has claried that this pro-
vision applies to an individual moving from one residence oper-
ated by a program provider to another residence operated by the
same program provider, by omitting the use of "transfer" and re-
placing it with "move." Transfers from one program provider to
another program provider must be initiated by the individual or
LAR, which is addressed in §9.173(b)(40) and §9.176(a)(3)(A).
The agency also notes that this requirement applies to a program
provider, not an MRA, and declines to change that responsibility.
Comment: Concerning §9.189, a commenter recommended in-
serting "must" in the rst sentence to clarify that DADS is re-
quired to perform a certain action.
Response: The agency declines to make the requested revision
and explains that, as proposed, the provision explains the action
the agency takes in the described situation. The agency uses the
term "must" in provisions that impose an obligation on an entity
other than the agency, such as a program provider or MRA.
The amendments and new sections are adopted under Texas
Government Code, §531.0055, which provides that the HHSC
executive commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including DADS; Texas Human Resources Code,
§161.021, which provides that the Aging and Disability Services
Council shall study and make recommendations to the HHSC
executive commissioner and the DADS commissioner regard-
ing rules governing the delivery of services to persons who
are served or regulated by DADS; Texas Government Code,
§531.021, which provides HHSC with the authority to administer
federal funds and plan and direct the Medicaid program in each
agency that operates a portion of the Medicaid program; and
Texas Government Code, Chapter 531, Subchapter D-1, which
provides that the HHSC executive commissioner shall adopt
rules for implementation of a process by which DADS informs
legally authorized representatives of all community-based
services before persons are admitted to an institution and
rules regarding the transfer of persons from an institution in an
emergency situation.
§9.164. Process for Enrollment of Applicants.
(a) Upon written notication by DADS of a program vacancy
in the MRA’s local service area, except as provided in subsection (b) of
this section, the MRA must offer the program vacancy to the applicant
whose name is rst on the waiting list by sending written notice to the
applicant or LAR.
(b) An applicant may be offered a program vacancy even
though the applicant’s name is not the rst one on the waiting list if:
(1) the applicant is a member of a target group identied in
the approved HCS Program waiver request; or
(2) DADS has proposed the applicant’s discharge or has
discharged the applicant from the Texas Home Living Program be-
cause the applicant no longer meets the eligibility criteria described
in §9.556(a)(5) and (8) of this chapter (relating to Eligibility Criteria).
(c) If an applicant is offered a program vacancy in accordance
with subsection (a) or (b) of this section, the MRA, before enrollment,
must provide the applicant, LAR, and, unless the LAR is a family mem-
ber, at least one family member (if possible) both an oral and written
explanation of the services and supports for which the applicant may
be eligible, including the ICF/MR Program (both state mental retarda-
tion facilities and community-based facilities), other waiver programs
under §1915(c) of the Social Security Act, and other community-based
services and supports. For an applicant under 22 years of age request-
ing supervised living or residential support, an MRA must also, before
enrollment, inform the applicant or LAR:
(1) of the benets of living in a family or community set-
ting;
(2) that the placement of the applicant is considered tem-
porary; and
(3) that an ongoing permanency planning process is
required.
(d) The MRA must include in the offer to an applicant in ac-
cordance with subsection (a) of this section or to an applicant who is
a resident of a large ICF/MR in accordance with subsection (b) of this
section, a statement that if the applicant or LAR does not respond to
the offer of the program vacancy within 20 working days of the MRA’s
notication, the MRA will:
(1) withdraw the offer of the program vacancy; and
(2) remove the applicant’s name from the HCS Program
waiting list in accordance with §9.165(3) of this subchapter (relating
to Maintenance of HCS Program Waiting List).
(e) If an applicant or LAR accepts the offer of a program va-
cancy, the MRA must ensure that the applicant’s or LAR’s choice be-
tween the HCS Program and the ICF/MR Program is documented on
the Verication of Freedom of Choice form.
(f) The MRA must withdraw an offer of a program vacancy
made to an applicant in accordance with subsection (a) of this section or
made to an applicant who is a resident of a large ICF/MR in accordance
with subsection (b) of this section, if:
(1) within seven calendar days after the applicant or LAR
responds to the MRA about the offer of the program vacancy, the ap-
plicant or LAR does not document his or her choice of HCS Program
services over the ICF/MR Program using the Verication of Freedom
of Choice form; or
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(2) within 30 calendar days after the applicant or LAR re-
sponds to the MRA about the offer of the program vacancy, the appli-
cant or LAR does not document his or her choice of a program provider
using the Documentation of Provider Choice form.
(g) If an MRA withdraws an offer of a program vacancy in
accordance with subsection (f) of this section, the MRA must:
(1) retain the applicant’s name on the HCS Program wait-
ing list without change to the applicant’s date of registration; and
(2) notify the applicant or LAR in writing of the withdrawal
of the offer of the program vacancy and the retention of the applicant’s
name on the HCS Program waiting list using, as appropriate, the Choice
of Waiver letter or Choice of Provider letter.
(h) At the time an applicant described in subsection (d) of this
section or LAR timely responds to the offer of a program vacancy, the
MRA must inform the applicant or LAR of the requirements described
in subsection (f) of this section using the Deadline Notication form.
(i) Although an MRA must comply with subsection (g) of this
section, an MRA must remove an applicant’s name from the HCS Pro-
gram waiting list for the reasons described in §9.165(3) and (6) of this
subchapter.
(j) If the applicant or LAR chooses participation by the indi-
vidual in the HCS Program, the MRA will assign a service coordinator
who must develop a PDP in conjunction with the service planning team.
At minimum, the PDP must include the following:
(1) a description of the applicant’s current services and sup-
ports, identifying those that will be available if the applicant is enrolled
in the HCS Program;
(2) a description of outcomes to be achieved for the appli-
cant through the HCS Program, including determinations of further ser-
vice needs through assessments to be accomplished after enrollment,
and justication for each service component to be included in the IPC;
(3) documentation that the type and amount of each service
component included in the applicant’s IPC:
(A) are necessary:
(i) for the applicant to live in the community;
(ii) to ensure the applicant’s health and welfare in
the community; and
(iii) to prevent the applicant’s admission to institu-
tional services;
(B) do not replace natural supports or other supports
and services available from non-HCS Program sources for which the
applicant may be eligible; and
(C) are unavailable from natural supports or from non-
HCS Program sources for which the applicant may be eligible;
(4) when the proposed IPC includes residential support, the
reasons the service planning team concludes that supervision and as-
sistance from awake service providers during normal sleeping hours
are required to ensure the applicant’s health and welfare, including the
applicant’s demonstrated needs for staff intervention to respond to:
(A) the applicant’s medical condition;
(B) a behavior displayed by the applicant that poses a
danger to the applicant or to others; or
(C) the applicant’s need for assistance with activities of
daily living during normal sleeping hours;
(5) a description of all determinations needed to establish
the applicant’s eligibility for SSI or Medicaid benets and for an LOC;
and
(6) a description of actions and methods to be used to reach
identied service outcomes, projected completion dates, and person(s)
responsible for completion.
(k) For an applicant under 22 years of age for whom super-
vised living or residential support has been requested, an MRA must
take or ensure that the following actions are taken to conduct perma-
nency planning:
(1) The MRA must convene a permanency planning meet-
ing with the LAR and, if possible, the applicant, before enrollment.
(2) Before the permanency planning meeting, the MRA
staff must review the applicant’s records, and, if possible, meet the
applicant.
(3) During the permanency planning meeting, the meeting
participants must discuss and choose one of the following goals:
(A) for an applicant under 18 years of age:
(i) to live in the applicant’s family home where the
natural supports and strengths of the applicant’s family are supple-
mented, as needed, by activities and supports provided or facilitated
by the MRA or program provider; or
(ii) to live in a family-based alternative in which a
family other than the applicant’s family:
(I) has received specialized training in the provi-
sion of support and in-home care for an individual under 18 years of
age with mental retardation;
(II) will provide a consistent and nurturing envi-
ronment in a family home that supports a continued relationship with
the applicant’s family to the extent possible; and
(III) if necessary, will provide an enduring, pos-
itive relationship with a specic adult who will be an advocate for the
applicant; or
(B) for an applicant 18 - 22 years of age to live in a set-
ting chosen by the applicant or LAR in which the applicant’s natural
supports and strengths are supplemented by activities and supports pro-
vided or facilitated by the MRA or program provider, and to achieve a
consistent and nurturing environment in the least restrictive setting, as
dened by the applicant and LAR.
(4) To accomplish the goal chosen in accordance with para-
graph (3) of this subsection, the meeting participants must discuss and
identify:
(A) the problems or issues that led the applicant or LAR
to request supervised living or residential support;
(B) the applicant’s daily support needs;
(C) for the applicant under 18 years of age:
(i) barriers to having the applicant reside in the fam-
ily home;
(ii) supports that would be necessary for the appli-
cant to remain in the family home; and
(iii) actions that must be taken to overcome the bar-
riers and provide the necessary supports;
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(D) for an applicant 18 - 22 years of age, the barriers
to moving to a consistent and nurturing environment as dened by the
applicant and LAR;
(E) the importance for the applicant to live in a long-
term nurturing relationship with a family;
(F) alternatives to the applicant living in an institutional
setting;
(G) the applicant’s and LAR’s need for information and
preferences regarding those alternatives;
(H) how, after the applicant’s enrollment, to facilitate
regular contact between the applicant and the applicant’s family, and,
if desired by the applicant and family, between the applicant and advo-
cates and friends in the community to continue supportive and nurtur-
ing relationships;
(I) natural supports and family strengths that will assist
in accomplishing the identied permanency planning goal;
(J) activities and supports that can be provided by the
family, MRA, or program provider to achieve the permanency planning
goal;
(K) assistance needed by the applicant’s family:
(i) in maintaining a nurturing relationship with the
applicant; and
(ii) preparing the family for the applicant’s eventual
return to the family home or move to a family-based alternative; and
(L) action steps, both immediate and long term, for
achieving the permanency plan goal.
(5) The MRA must make reasonable accommodations to
promote the participation of the LAR in a permanency planning meet-
ing, including:
(A) conducting a meeting in person or by telephone, as
mutually agreed upon by the MRA and LAR;
(B) conducting a meeting at a time and, if the meeting
is in person, at a location that is mutually agreed upon by the MRA and
LAR;
(C) if the LAR has a disability, providing reasonable ac-
commodations in accordance with the Americans with Disabilities Act,
including providing an accessible meeting location or a sign language
interpreter, if appropriate; and
(D) providing a language interpreter, if appropriate.
(6) The MRA must develop a permanency plan using, as
appropriate:
(A) the Permanency Planning Instrument for Children
Under 18 Years of Age; or
(B) the Permanency Planning Instrument for Individu-
als 18 - 22 Years of Age.
(7) The MRA must:
(A) complete the Permanency Planning Review Screen
in CARE before enrollment;
(B) keep a copy of the Permanency Planning Review
Approval Status View Screen from CARE in the applicant’s record;
and
(C) provide a copy of the permanency plan to the pro-
gram provider, the applicant, and the LAR.
(l) If the applicant is under 22 years of age and seeking super-
vised living or residential support, the MRA must inform the applicant
and LAR that they may request a volunteer advocate to assist in per-
manency planning. The applicant or LAR may:
(1) select a person who is not employed by or under con-
tract with the MRA or a program provider; or
(2) request the MRA to designate a volunteer advocate.
(m) If an applicant or LAR requests that the MRA designate
a volunteer advocate or the MRA cannot locate the applicant’s LAR,
the MRA must attempt to designate a volunteer advocate to assist in
permanency planning who is, in order of preference:
(1) an adult relative who is actively involved with the ap-
plicant;
(2) a person who:
(A) is part of the applicant’s natural support network;
and
(B) is not employed by or under contract with the MRA
or a provider; or
(3) a person or a child advocacy organization representa-
tive who:
(A) is knowledgeable about community services and
supports;
(B) is familiar with the permanency planning philoso-
phy and processes; and
(C) is not employed by or under contract with the MRA
or a provider.
(n) If the MRA is unable to locate a volunteer advocate lo-
cally, the MRA must request assistance from a statewide advocacy or-
ganization in identifying an available volunteer advocate who meets
the requirements described in subsection (m)(3) of this section. If the
statewide advocacy organization is unable to assist the MRA in iden-
tifying a volunteer advocate, the MRA must document all efforts to
designate a volunteer advocate in accordance with subsection (m) of
this section.
(o) The MRA compiles and maintains information necessary
to process the applicant’s request, or LAR’s request on behalf of the
applicant, for enrollment in the HCS Program.
(1) If the applicant’s nancial eligibility for the HCS Pro-
gram must be established, the MRA initiates, monitors, and supports
the processes necessary to obtain a nancial eligibility determination.
(2) The MRA must complete an MR/RC Assessment if an
LOC determination is necessary, in accordance with §9.159 and §9.161
of this subchapter (relating to Level of Care (LOC) Determination and
Level of Need Assignment, respectively).
(A) The MRA must:
(i) perform or endorse a determination that the ap-
plicant has mental retardation in accordance with Chapter 5, Subchap-
ter D of this title (relating to Diagnostic Eligibility for Services and
Supports--Mental Retardation Priority Population and Related Condi-
tions); or
(ii) verify that the applicant has been diagnosed by
a licensed physician as having a related condition as dened in §9.203
of this chapter (relating to Denitions).
(B) The MRA must administer the ICAP and recom-
mend an LON assignment to DADS in accordance with §9.161 and
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§9.162 of this subchapter (relating to Level of Need Assignment and
DADS’ Review of Level of Need (LON), respectively).
(3) The MRA must develop a proposed IPC with the appli-
cant or LAR based on the PDP and in accordance with this subchapter.
(p) The service coordinator must inform the applicant or LAR
of all available program providers in the local service area. The service
coordinator must:
(1) provide information to the applicant or LAR regarding
program providers in the MRA’s local service area;
(2) review the proposed IPC with potential program
providers as requested by the applicant or LAR;
(3) arrange for meetings and visits with potential program
providers as desired by the applicant or LAR;
(4) ensure that the applicant’s or LAR’s choice of a pro-
gram provider is documented on the Documentation of Provider Choice
Form and signed by the applicant or LAR; and
(5) negotiate and nalize the proposed IPC and the date
services will begin with the selected program provider, consulting
with DADS if necessary to reach agreement with the selected program
provider on the content of the IPC and the date services will begin.
(q) When the proposed IPC is nalized and the selected pro-
gram provider has agreed to deliver the services delineated on the IPC,
the MRA will submit the enrollment information to DADS. When ap-
propriate, the MRA will also submit supporting documentation as re-
quired in §9.158(b) of this subchapter (relating to DADS’ Review of
Individual Plan of Care (IPC)) and §9.162(b) of this subchapter.
(r) DADS noties the applicant or LAR, the selected program
provider, and the MRA of its approval or denial of the applicant’s en-
rollment. When enrollment is approved, DADS authorizes the appli-
cant’s enrollment in the HCS Program through the automated enroll-
ment and billing system and issues an enrollment letter that includes
the effective date of the applicant’s enrollment in the HCS Program.
(s) Upon notication of an applicant’s enrollment approval,
the MRA must provide the selected program provider copies of all
enrollment documentation and associated supporting documentation,
including relevant assessment results and recommendations, and the
applicant’s PDP.
(t) The selected program provider must not initiate services
until notied of DADS’ approval of the individual’s enrollment.
(u) The selected program provider must develop an initial ISP
in accordance with §9.174 of this subchapter (relating to Certication
Principles: Service Delivery) based on the PDP and IPC as developed
by the service planning team.
(v) The MRA must retain in the applicant’s record:
(1) the Verication of Freedom of Choice form document-
ing the applicant’s or LAR’s choice of services;
(2) the Documentation of Provider Choice form document-
ing the applicant’s or LAR’s choice of a program provider, if applica-
ble;
(3) the Deadline Notication form;
(4) a copy of the Choice of Waiver letter or Choice of
Provider letter, as applicable; and
(5) any other correspondence related to the offer of a pro-
gram vacancy.
(w) Copies of the following forms and letters referenced in
this section are available by contacting the Department of Aging and
Disability Services, Provider Services Division, P.O. Box 149030, Mail
Code W-521, Austin, Texas 78714-9030:
(1) Verication of Freedom of Choice form;
(2) Documentation of Provider Choice form;
(3) Deadline Notication form;
(4) Choice of Waiver letter;
(5) Choice of Provider letter;
(6) Permanency Planning Instrument for Children Under
18 Years of Age (Permanency Plan); and
(7) Permanency Planning Instrument for Individuals 18 -
22 Years of Age (Permanency Plan).
§9.166. Revisions and Renewals of Individual Plans of Care (IPCs),
Levels of Care (LOCs) and Levels of Need (LONs) for Enrolled Indi-
viduals.
(a) At least annually, and before the expiration of an individ-
ual’s IPC, the individual’s IDT must review the ISP and IPC to deter-
mine whether individual outcomes and services previously identied
remain relevant and appropriate.
(1) The IDT must initiate revisions to the IPC in response to
changes in the individual’s personal outcomes or needs as documented
in the current ISP.
(2) At minimum, the ISP must include the following:
(A) a description of the outcomes to be achieved for the
individual through the HCS Program;
(B) the activities, supports, and services necessary
to accomplish the permanency planning goal, in accordance with
§9.164(k) of this subchapter (relating to Process for Enrollment of Ap-
plicants) for an individual under 22 years of age receiving supervised
living or residential support as follows:
(i) for an individual under 18 years of age, the ac-
tivities, supports, and services that, when provided or facilitated by the
program provider or MRA, will enable the individual to live with a
family; or
(ii) for an individual age 18 - 22 years of age, the
activities, supports, and services that, when provided or facilitated by
the program provider or MRA, will result in the individual having a
consistent and nurturing environment in the least restrictive setting, as
dened by the individual and LAR;
(C) written justication for each service component to
be included in the IPC;
(D) documentation that the type and amount of each
service component included in the individual’s IPC:
(i) are necessary for the individual to live in the com-
munity, to ensure the individual’s health and welfare in the community,
and to prevent the need for institutional services; and
(ii) do not replace existing natural supports or other
non-HCS Program sources for the service components; and
(E) when the proposed IPC includes residential support,
the reasons that the team concluded that supervision and assistance
from awake service providers during normal sleeping hours are re-
quired to ensure the individual’s health and welfare, including the in-
dividual’s demonstrated needs for staff intervention to respond to:
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(i) the individual’s medical condition;
(ii) a behavior displayed by the individual that poses
a danger to the individual or to others; or
(iii) the individual’s need for assistance with activi-
ties of daily living during normal sleeping hours.
(3) The program provider must submit annual reviews and
necessary revisions of the IPC to DADS for approval.
(4) The program provider must submit supporting docu-
mentation in accordance with §9.158 of this subchapter (relating to
DADS’ Review of Individual Plan of Care (IPC)).
(b) Before the expiration date of an individual’s LOC determi-
nation, the program provider must request DADS’ approval to renew
an individual’s LOC and LON by submitting an MR/RC Assessment
to DADS.
(1) The program provider must re-administer the ICAP to
an individual under the following circumstances and must submit an
MR/RC Assessment to DADS recommending a revision of the indi-
vidual’s LON assignment if the ICAP results and MR/RC Assessment
indicate a revision of the individual’s LON assignment may be appro-
priate. The ICAP must be re-administered:
(A) at least three years after the individual’s enrollment
and every third year thereafter;
(B) if changes in an individual’s functional skills or be-
havior occur that are not expected to be of short duration or cyclical in
nature; or
(C) if the individual’s skills and behavior are inconsis-
tent with the individual’s assigned LON.
(2) As appropriate, the program provider must submit sup-
porting documentation to DADS in accordance with §9.162(b) of this
subchapter (relating to DADS’ Review of Level of Need (LON)).
(3) The program provider must retain in the individual’s
record results and recommendations of individualized assessments and
other pertinent records documenting the recommended LON assign-
ment.
§9.174. Certication Principles: Service Delivery.
The program provider must:
(1) serve eligible applicants who have chosen the program
provider on a zero-reject basis;
(2) serve eligible applicants without regard to age, sex,
race, or level of disability;
(3) provide or obtain as needed and without delay all HCS
Program services;
(4) ensure that each applicant or individual, or LAR on be-
half of the applicant or individual, has chosen where the individual or
applicant is to reside from available options consistent with the indi-
vidual’s needs;
(5) encourage involvement of the LAR or family members
and friends in all aspects of the individual’s life and provide as much
assistance and support as is possible and constructive;
(6) request from and encourage an LAR of an individual
under 22 years of age receiving supervised living or residential support
to provide the following information during the annual review of the
ISP, and request from and encourage an LAR of an applicant under 22
years of age who is requesting supervised living or residential support






(iv) driver license number and state of issuance or
personal identication card number issued by the Department of Public
Safety; and
(v) place of employment and the employer’s address
and telephone number;
(B) name, address, and telephone number of a relative
of the individual or other person whom DADS or the program provider
may contact in an emergency situation, a statement indicating the re-
lationship between that person and the individual, and at the LAR’s
option:
(i) that person’s driver license number and state of
issuance or personal identication card number issued by the Depart-
ment of Public Safety; and
(ii) the name, address, and telephone number of that
person’s employer; and
(C) a signed acknowledgement of responsibility stating
that the LAR agrees to:
(i) notify the program provider of any changes to the
contact information submitted; and
(ii) make reasonable efforts to participate in the in-
dividual’s life and in planning activities for the individual;
(7) inform the LAR that if the information described in
paragraph (6) of this section is not provided or is not accurate and the
program provider and DADS are unable to locate the LAR as described
in paragraph (8)(G) of this section and §9.189 of this subchapter (re-
lating to Referral to DFPS), DADS refers the case to DFPS;
(8) for an individual under 22 years of age receiving super-
vised living or residential support:
(A) make reasonable accommodations to promote the
participation of the LAR in all planning and decision-making regarding
the individual’s care, including participating in:
(i) the initial development and annual review of the
individual’s ISP;
(ii) decision-making regarding the individual’s
medical care;
(iii) routine IDT meetings; and
(iv) decision-making and other activities involving
the individual’s health and safety;
(B) ensure that reasonable accommodations include:
(i) conducting a meeting in person or by telephone,
as mutually agreed upon by the program provider and the LAR;
(ii) conducting a meeting at a time and, if the meet-
ing is in person, at a location that is mutually agreed upon by the pro-
gram provider and the LAR;
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(iii) if the LAR has a disability, providing reason-
able accommodations in accordance with the Americans with Disabil-
ities Act, including providing an accessible meeting location or a sign
language interpreter, if appropriate; and
(iv) providing a language interpreter, if appropriate;
(C) provide written notice to the LAR of a meeting to
conduct an annual review of the individual’s ISP no later than 21 calen-
dar days before the meeting date and request a response from the LAR;
(D) take the following actions to assist an MRA in con-
ducting permanency planning:
(i) cooperate with the MRA responsible for conduct-
ing permanency planning by:
(I) allowing access to an individual’s records or
providing other information in a timely manner as requested by the
MRA or HHSC;
(II) participating in meetings to review the indi-
vidual’s permanency plan; and
(III) identifying, in coordination with the indi-
vidual’s MRA, activities, supports, and services that can be provided
by the family, LAR, program provider, or the MRA to prepare the in-
dividual for an alternative living arrangement;
(ii) encourage regular contact between the individ-
ual and the LAR and, if desired by the individual and LAR, between
the individual and advocates and friends in the community to continue
supportive and nurturing relationships;
(iii) encourage participation in IDT meetings by the
LAR, and, if desired by the individual or LAR, by family members,
advocates, and friends in the community;
(iv) provide a copy of the ISP to the individual’s
MRA;
(v) keep a copy of the individual’s current perma-
nency plan in the individual’s record; and
(vi) refrain from providing the LAR with inaccurate
or misleading information regarding the risks of moving the individual
to another institutional setting or to a community setting;
(E) if an emergency situation occurs, attempt to notify
the LAR as soon as the emergency situation allows and request a re-
sponse from the LAR;
(F) if an LAR does not respond to a notice of the indi-
vidual’s ISP review meeting, a request for the LAR’s consent, or an
emergency situation, attempt to locate the LAR by contacting a person
identied by the LAR in the contact information described in paragraph
(6) of this section;
(G) notify DADS, no later than 30 calendar days after
the date a program provider determines that it is unable to locate the
LAR, of that determination and request that DADS initiate a search for
the LAR;
(H) before an individual who is under 18 years of age,
or who is 18 - 22 years of age and for whom an LAR has been appointed,
moves to another residence operated by the program provider, attempt
to obtain consent for the move from the LAR unless the move is made
because of a serious risk to the health and safety of the individual or
another person; and
(I) document compliance with paragraph (6) of this sec-
tion and subparagraphs (A) - (H) of this paragraph in the individual’s
record;
(9) allow the individual’s family members and friends ac-
cess to an individual without arbitrary restrictions unless exceptional
conditions are justied by the individual’s IDT, documented in the ISP,
and approved by program provider’s chief executive ofcer;
(10) ensure that an individual’s residential, educational,
and work settings are changed as necessitated by changes in the
individual’s age, skills, attitudes, likes, dislikes, and conditions;
(11) ensure that the individual who is living outside the
family home is living in a residence that maximizes opportunities for
interaction with community members to the greatest extent possible;
(12) ensure that each individual has:
(A) a current IPC;
(B) a current ISP; and
(C) a current LOC and LON;
(13) ensure that the ISP of each individual is different from
others and reects the results of assessments of the individual’s and
his or her family’s strengths, the individual’s personal goals and the
family’s goals for the individual, and the individual’s needs rather than
what services are available;
(14) ensure that the ISP of each individual includes objec-
tives derived from assessments of the individual’s strengths, personal
goals, and needs and are described in observable, measurable, or out-
come-oriented terms and, for each individual under 22 years of age re-
ceiving supervised living or residential support, includes permanency
planning outcomes that identify:
(A) the natural supports and strengths of the family of
an individual under 18 years of age that, when supplemented by activ-
ities and supports provided or facilitated by the program provider or
MRA, will enable the individual to return to the family home;
(B) a family-based alternative that will secure for an in-
dividual under 18 years of age a consistent, nurturing environment that
supports a continued relationship with the individual’s family to the ex-
tent possible and, if necessary, provide an enduring, positive relation-
ship with a specic adult who will be an advocate for the individual; or
(C) the natural supports and strengths of an individual
from 18 to 22 years of age that, when supplemented by activities and
supports provided or facilitated by the program provider or MRA, will
result in the individual having a consistent and nurturing environment
as dened by the individual and LAR;
(15) ensure that the ISP and IPC for each individual is re-
viewed and completed at least annually by the:
(A) individual;
(B) LAR or members of the individual’s family, as ap-
propriate; and
(C) other members of the IDT, as described in §9.175 of
this subchapter (relating to Certication Principles: Interdisciplinary
Team Operations);
(16) ensure that each individual’s progress or lack of
progress toward goals and objectives is documented in observable,
measurable, or outcome-oriented terms;
(17) ensure that each individual has opportunities to de-
velop relationships with peers with and without disabilities and re-
ceives support when the individual chooses to develop such relation-
ships;
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(18) unless contraindications are documented with justi-
cation by the IDT, ensure that a school-age individual receives educa-
tional services in a six-hour-per-day program ve days a week provided
by the local school district and that no individual receives educational
services at a state school or state center educational setting;
(19) unless contraindications are documented with justi-
cation by the IDT, ensure that an adult individual under retirement
age is participating, based on choice, in a day activity that promotes
achievement of ISP outcomes for at least six hours per day, ve days
per week;
(20) ensure that individuals who perform work for the pro-
gram provider are paid on the basis of their production or performance
and at a wage level commensurate with that paid to persons who are
without disabilities and who would otherwise perform that work. Com-
pensation is based on local, state, and federal regulations, including
Department of Labor regulations, as applicable;
(21) ensure that individuals who produce marketable goods
and services in habilitation training programs are paid at a wage level
commensurate with that paid to persons who are without disabilities
and who would otherwise perform that work. Compensation is based
on requirements contained in the Fair Labor Standards Act, which in-
clude:
(A) accurate recordings of individual production or per-
formance;
(B) valid and current time studies or monitoring as ap-
propriate; and
(C) prevailing wage rates;
(22) ensure that individuals provide no training, supervi-
sion, or care to other individuals unless they are qualied and compen-
sated in accordance with local, state, and federal regulations, including
Department of Labor regulations;
(23) unless contraindications are documented with justi-
cation by the IDT, ensure that a pre- school-age individual receives an
early childhood education with appropriate activities and services, in-
cluding small group and individual play with peers without disabilities;
(24) unless contraindications are documented with justi-
cation by the IDT, ensure that an individual’s routine provides oppor-
tunities for leisure time activities, vacation periods, religious obser-
vances, holidays, and days off, consistent with the individual’s choice
and the routines of other members of the community;
(25) unless contraindications are documented with justi-
cation by the IDT, ensure that an individual of retirement age has op-
portunities to participate in day activities appropriate to individuals of
the same age and consistent with the individual’s or LAR’s choice;
(26) unless contraindications are documented with justi-
cation by the IDT, ensure that each individual is offered choices and
opportunities for accessing and participating in community activities
and experiences available to peers without disabilities;
(27) assist the individual to meet as many of his or her
needs as possible by using generic community services and resources
in the same way and during the same hours as these generic services
are used by the community at large;
(28) ensure that each individual lives in a home that is a
typical residence within the community;
(29) ensure that the residence, neighborhood, and commu-
nity meet the needs and choices of each individual and provide an en-
vironment that ensures the health, safety, comfort, and welfare of the
individual;
(30) unless contraindications are documented with justi-
cation by the IDT, assist an individual to live near family and friends
and needed or desired community resources consistent with the indi-
vidual’s choice, if possible;
(31) ensure that an individual experiences residential relo-
cation in a planned manner as indicated by his or her needs;
(32) provide adaptive aids, including the full range of lifts,
mobility aids, control switches/pneumatic switches and devices, en-
vironmental control units, medically necessary supplies, and commu-
nication aids and repair and maintenance of the aids as determined by
the individual’s needs and in compliance with the denition in the HCS
Service Denitions and Billing Guidelines;
(33) ensure that adaptive aids costing less than $500 each
are authorized by the IDT and that adaptive aids costing more than $500
each are authorized by the IDT based on written evaluations and rec-
ommendations by the individual’s physician, a licensed occupational
or physical therapist, a psychologist, a licensed nurse, a licensed dieti-
cian, or a licensed speech and language pathologist qualied to assess
the individual’s need for the specic adaptive aid;
(34) ensure that the HCS case manager is employed by the
program provider, serves no more than 30 individuals, and that case
management is available as determined by individual need;
(35) provide case management in compliance with the de-
nition in the HCS Service Denitions and Billing Guidelines, including:
(A) coordinating the development and implementation
of the individual’s ISP;
(B) coordinating the delivery of the individual’s IPC;
(C) coordinating and monitoring the delivery of HCS
Program services and services from other sources;
(D) integrating various aspects of services delivered un-
der the HCS Program and through other sources;
(E) recording each individual’s progress or lack of
progress;
(F) developing a pre-discharge plan;
(G) record keeping; and
(H) arranging transportation;
(36) ensure that the HCS case manager provides only case
management and that the provision of such is exclusive of any other
assignments or services pertaining to an individual;
(37) ensure that the primary purpose of case management
is to provide a single identied person accountable to the individual
and LAR for coordinating the individual’s overall program;
(38) ensure that the individual and LAR are informed of the
name and telephone number of the HCS case manager and are informed
whenever there is a change in the case manager or the case manager’s
telephone number;
(39) ensure that the HCS case manager informs the individ-
ual and LAR about the individual’s ISP, the individual and LAR agree
to changes in the individual’s ISP before implementing the changes,
and the HCS case manager is available to answer questions asked by
the individual or LAR about the ISP;
31 TexReg 6792 August 25, 2006 Texas Register
(40) provide the following counseling and therapy services
in compliance with the denition in the HCS Service Denitions and
Billing Guidelines as determined by individual needs:
(A) audiology services;
(B) speech/language pathology services;
(C) occupational therapy services;
(D) physical therapy services;
(E) dietary services;
(F) social work services; and
(G) psychology services;
(41) provide day habilitation, which may not include ser-
vices funded by other sources such as §110 of the Rehabilitation Act
of 1973 or §602(16) and (17) of the Individuals with Disabilities Edu-
cation Act, as determined by the individual’s needs and in compliance
with the denition in the HCS Service Denitions and Billing Guide-
lines, including:
(A) assisting individuals in acquiring, retaining, and
improving self-help, socialization, and adaptive skills necessary to
reside successfully in the community;
(B) providing individuals with age-appropriate activi-
ties that enhance self-esteem and maximize functional level;
(C) complementing any counseling and therapies listed
in the IPC;
(D) reinforcing skills or lessons taught in school, ther-
apy, or other settings;
(E) training and support activities that promote the in-
dividual’s integration and participation in the community;
(F) providing assistance for the individual who cannot
manage his or her personal care needs during day habilitation activities;
and
(G) providing transportation during day habilitation ac-
tivities as necessary for the individual’s participation in day habilitation
activities;
(42) ensure that dental treatment is provided as determined
by individual needs and is delivered in compliance with the HCS Ser-
vice Denitions and Billing Guidelines, including:
(A) emergency dental treatment;
(B) preventive dental treatment;
(C) therapeutic dental treatment; and
(D) orthodontic dental treatment, excluding cosmetic
orthodontia;
(43) provide minor home modications when determined
necessary by the IDT for the health and safety of the individual and in
compliance with the HCS Service Denitions and Billing Guidelines,
including:
(A) purchase and repair of wheelchair ramps;
(B) modications to bathroom facilities;
(C) modications to kitchen facilities; and
(D) specialized accessibility and safety adaptations or
additions, including repair and maintenance;
(44) provide nursing services as determined by individual
needs and in compliance with the HCS Service Denitions and Billing
Guidelines and ensure that nursing services consist of performing
health care procedures and monitoring the individual’s health condi-
tions, including:
(A) administering medication;
(B) monitoring the individual’s use of medications;
(C) monitoring health data and information;
(D) assisting the individual to secure emergency medi-
cal services;
(E) making referrals for appropriate medical services;
(F) performing health care procedures ordered or pre-
scribed by a physician or medical practitioner and required by standards
of professional practice or law to be performed by licensed nursing per-
sonnel; and
(G) delegating and monitoring of tasks assigned to
other service providers by an RN in accordance with state law;
(45) ensure that supported home living is available to an
individual living in his or her own home or the home of his or her
natural or adoptive family members, or to an individual receiving foster
care services from DFPS;
(46) ensure that supported home living is provided in ac-
cordance with the denition in the HCS Service Denitions and Billing
Guidelines and includes the following elements:
(A) direct personal assistance with activities of daily
living (grooming, eating, bathing, dressing, and personal hygiene);
(B) assistance with meal planning and preparation;
(C) securing and providing transportation;
(D) assistance with housekeeping;
(E) assistance with ambulation and mobility;
(F) reinforcement of counseling and therapy activities;
(G) assistance with medications and the performance of
tasks delegated by an RN;
(H) supervision of individuals’ safety and security;
(I) facilitating inclusion in community activities, use of
natural supports, social interaction, participation in leisure activities,
and development of socially valued behaviors; and
(J) habilitation, exclusive of day habilitation;
(47) ensure that HCS foster/companion care is provided:
(A) by a foster/companion care provider who lives in
the residence in which no more than three individuals or other persons
receiving similar services are living at any one time; and
(B) in a residence in which the program provider does
not hold a property interest;
(48) ensure that HCS foster/companion care is provided
in accordance with the denition in the HCS Service Denitions and
Billing Guidelines and includes:
(A) direct personal assistance with activities of daily
living (grooming, eating, bathing, dressing, and personal hygiene);
(B) assistance with meal planning and preparation;
(C) securing and providing transportation;
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(D) assistance with housekeeping;
(E) assistance with ambulation and mobility;
(F) reinforcement of counseling and therapy activities;
(G) assistance with medications and the performance of
tasks delegated by an RN;
(H) supervision of individuals’ safety and security;
(I) facilitating inclusion in community activities, use of
natural supports, social interaction, participation in leisure activities,
and development of socially valued behaviors; and
(J) habilitation, exclusive of day habilitation;
(49) ensure that supervised living is provided:
(A) by a supervised living provider who provides ser-
vices and supports as needed by individuals and is present in the res-
idence and able to respond to the needs of individuals during normal
sleeping hours;
(B) in a residence in which no more than three individ-
uals receiving supervised living or other persons receiving similar ser-
vices are living at any one time;
(C) in a residence in which the program provider holds
a property interest; and
(D) only with approval by the DADS commissioner or
designee for the initial six months and one six-month extension and
only with approval by the HHSC executive commissioner after such
12-month period, if provided to an individual under 22 years of age;
(50) ensure that supervised living is provided in accor-
dance with the denition contained in the HCS Service Denitions and
Billing Guidelines and includes:
(A) direct personal assistance with activities of daily
living (grooming, eating, bathing, dressing, and personal hygiene);
(B) assistance with meal planning and preparation;
(C) securing and providing transportation;
(D) assistance with housekeeping;
(E) assistance with ambulation and mobility;
(F) reinforcement of counseling and therapy activities;
(G) assistance with medications and the performance of
tasks delegated by an RN;
(H) supervision of individuals’ safety and security;
(I) facilitating inclusion in community activities, use of
natural supports, social interaction, participation in leisure activities,
and development of socially valued behaviors; and
(J) habilitation, exclusive of day habilitation;
(51) ensure that residential support is provided:
(A) by a residential support provider who is present in
the residence and awake whenever an individual is present in the resi-
dence;
(B) by residential support providers assigned on a daily
shift schedule that includes at least one complete change of provider
staff each day;
(C) in a residence in which no more than four individ-
uals and other persons receiving similar services are living at any one
time and which is approved in accordance with §9.188 of this subchap-
ter (relating to DADS’ Approval of Residences);
(D) in a residence in which the program provider holds
a property interest; and
(E) only with approval by the DADS commissioner or
designee for the initial six months and one six-month extension and
only with approval by the HHSC executive commissioner after such
12-month period, if provided to an individual under 22 years of age;
(52) ensure that residential support is provided in accor-
dance with the denition contained in the HCS Service Denitions and
Billing Guidelines and includes the following elements:
(A) direct personal assistance with activities of daily
living (grooming, eating, bathing, dressing, and personal hygiene);
(B) assistance with meal planning and preparation;
(C) securing and providing transportation;
(D) assistance with housekeeping;
(E) assistance with ambulation and mobility;
(F) reinforcement of counseling and therapy activities;
(G) assistance with medications and the performance of
tasks delegated by an RN;
(H) supervision of individuals’ safety and security;
(I) facilitating inclusion in community activities, use of
natural supports, social interaction, participation in leisure activities,
and development of socially valued behaviors; and
(J) habilitation, exclusive of day habilitation;
(53) if four individuals and other persons receiving similar
services live in a residence at any one time, ensure that residential sup-
port is justied and provided as specied on the approved IPC for at
least one of the individuals;
(54) ensure that respite is available on a 24-hour increment
or any part of that increment to individuals living in their family homes
and are provided as determined by individual needs;
(55) ensure that respite is provided in compliance with the
denition contained in the HCS Service Denitions and Billing Guide-
lines and includes:
(A) training in self-help and independent living skills;
(B) provision of room and board when respite is pro-
vided in a setting other than the individual’s normal residence;
(C) support for individuals who are eligible for respite
and who are in need of emergency or planned short-term care;
(D) assistance with ongoing provision of needed waiver
services, excluding supported home living; and
(E) assistance with securing and providing transporta-
tion;
(56) provide respite in the residence of an individual or in
other locations, including residences in which HCS foster/companion
care, supervised living, or residential support is provided or in a respite
facility, that meet HCS Program requirements and afford an environ-
ment that ensures the health, safety, comfort, and welfare of the indi-
vidual.
(A) If respite is provided in the residence of another in-
dividual, the program provider must obtain permission from that in-
dividual or LAR and ensure that the IDT for each individual makes a
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determination that the respite visit will cause no threat to the health,
safety and welfare, or rights and needs of that individual.
(B) If respite is provided in the residence of another in-
dividual, the program provider must ensure that:
(i) no more than three individuals receiving HCS
Program services and persons receiving similar services for which the
program provider is reimbursed are served in a residence in which
HCS foster/companion care is provided;
(ii) no more than three individuals receiving HCS
Program services and persons receiving similar services for which the
program provider is reimbursed are served in a residence in which only
supervised living is provided; and
(iii) no more than four individuals receiving HCS
Program services and persons receiving similar services for which the
program provider is reimbursed are served in a residence in which res-
idential support is provided.
(C) If respite is provided in a respite facility, the pro-
gram provider must:
(i) ensure that the facility is not a residence;
(ii) ensure that no more than six individuals receive
services in the facility at any one time; and
(iii) obtain written approval from the local re au-
thority having jurisdiction stating that the facility and its operation meet
the local re ordinances before initiating services in the facility when
more than three individuals receive services in the facility at any one
time.
(D) The program provider must not provide respite ser-
vices in an institution;
(57) provide supported employment (employment in an in-
tegrated work setting--generally a setting where no more than one em-
ployee or 3% of the work force members have disabilities) as deter-
mined by individual needs and ensure that supported employment, pro-
vided away from the individual’s residence, is delivered in compliance
with the denition contained in the HCS Service Denitions and Billing
Guidelines, and includes:
(A) ongoing individualized support services needed to
sustain paid work by the individual, including supervision and training;
(B) compensation by the employer to the individual in
accordance with the Fair Labor Standards Act; and
(C) provision of services not available or funded
through the state education agency or a state rehabilitation agency;
(58) within three working days of initiating supervised liv-
ing or residential support to an individual under 22 years of age, provide
the information listed in paragraph (59) of this section to the following:
(A) the MRA in whose local service area the residence
is located (see www.dads.state.tx.us/contact/mra/index.cfm for a listing
of MRAs by county or city);
(B) the CRCG for the county in which the applicant’s
LAR lives (see www.hhsc.state.tx.us/crcg/crcg.htm for a listing of
CRCG chairpersons by county); and
(C) the local school district for the area in which the
residence is located, if the individual is at least three years of age or the
early childhood intervention (ECI) program for the county in which
the residence is located, if the individual is less than three years of age
(see www.dars.state.tx.us/ecis/index.shtml or call 1-800-250-2246 for
a listing of ECI programs by county); and
(59) include in the notication given by the program
provider in accordance with paragraph (58) of this section the follow-





(E) Social Security number;
(F) LAR’s name, address, and county of residence;
(G) date of initiation of supervised living or residential
support;
(H) address where supervised living or residential sup-
port is provided; and
(I) name and phone number of person submitting the
notication.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Aging and Disability Services
Effective date: September 1, 2006
Proposal publication date: June 16, 2006
For further information, please call: (512) 438-3734
SUBCHAPTER E. ICF/MR PROGRAMS--
CONTRACTING
The Health and Human Services Commission (HHSC), on
behalf of the Department of Aging and Disability Services
(DADS), adopts amendments to §§9.203, 9.222, and 9.244,
and new §9.250 in Chapter 9, Subchapter E, governing ICF/MR
Programs--Contracting, without changes to the proposed text
published in the June 2, 2006, issue of the Texas Register (31
TexReg 4585).
The amendments and new section are adopted to implement
Texas Government Code, Chapter 531, Subchapter D-1, which
was amended by Senate Bill 40 and House Bill 2579, 79th Legis-
lature, Regular Session, 2005. Subchapter D-1 governs perma-
nency planning procedures for individuals under 22 years of age
seeking or receiving services in an institution, including an inter-
mediate care facility for persons with mental retardation or a re-
lated condition (facility), and requires that DADS help ensure in-
volvement of the legally authorized representatives (LARs) of in-
dividuals under 22 years of age admitted to a facility. Specically,
Subchapter D-1 requires DADS to delegate the development of
a permanency plan to a mental retardation authority (MRA), to a
private entity other than an entity providing long-term institutional
care, or to DADS personnel and to ensure the provision of certain
information to an individual’s LAR prior to the individual’s admis-
sion. Also, Subchapter D-1 authorizes DADS to require an LAR
to provide detailed contact information and agree to make rea-
sonable efforts to participate in the individual’s life and planning
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activities. In addition, Subchapter D-1 requires that LAR consent
be obtained before the transfer of an individual from an institu-
tion. Further, Subchapter D-1 requires that certain processes be
followed if an LAR cannot be located.
To comply with Subchapter D-1, the adopted rules require the
MRA for an individual under 22 years of age to conduct perma-
nency planning activities for the individual, and set forth the re-
quirements of both the program provider and the MRA regard-
ing permanency planning. These requirements include 1) notify-
ing LARs of all available community-based services, the benets
of living in a family or community setting, that the placement is
considered temporary, and that an ongoing permanency plan-
ning process is required; 2) obtaining contact information and
an acknowledgement of responsibility from an LAR; 3) conven-
ing a permanency planning meeting; and 4) developing a perma-
nency plan. Further, the adopted rules require that the program
provider provide notice to DADS if an LAR cannot be located and
state that DADS will refer the case to the Department of Family
and Protective Services if DADS’ own search for the LAR is un-
successful. In addition, the adopted rules require that, before an
individual is transferred to another facility operated by the trans-
ferring program provider, the program provider must attempt to
obtain consent for the transfer from the LAR unless the transfer
is made because of a serious risk to the health and safety of the
individual or another person.
The amendments and new section are also adopted to update
and clarify permanency planning requirements, and update or
correct the denitions that are used in this subchapter. The
adopted amendments correct rule cross-references and agency
names that were rendered incorrect from the consolidation of
several state agencies, including the Texas Department of Hu-
man Services and part of the Texas Department of Mental Health
and Mental Retardation, to create DADS.
DADS received no comments regarding adoption of the amend-
ments and new section.
DIVISION 1. GENERAL REQUIREMENTS
40 TAC §9.203
The amendment is adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; Texas Human Resources Code, §161.021, which pro-
vides that the Aging and Disability Services Council shall study
and make recommendations to the HHSC executive commis-
sioner and the DADS commissioner regarding rules governing
the delivery of services to persons who are served or regulated
by DADS; Texas Government Code, §531.021, which provides
HHSC with the authority to administer federal funds and plan
and direct the Medicaid program in each agency that operates a
portion of the Medicaid program; and Texas Government Code,
Chapter 531, Subchapter D-1, which provides that the HHSC
executive commissioner shall adopt rules for implementation
of a process by which DADS informs legally authorized rep-
resentatives of all community-based services before persons
are admitted to an institution and rules regarding the transfer of
persons from an institution in an emergency situation.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 4. PROVIDER SERVICE
REQUIREMENTS
40 TAC §9.222
The amendment is adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; Texas Human Resources Code, §161.021, which pro-
vides that the Aging and Disability Services Council shall study
and make recommendations to the HHSC executive commis-
sioner and the DADS commissioner regarding rules governing
the delivery of services to persons who are served or regulated
by DADS; Texas Government Code, §531.021, which provides
HHSC with the authority to administer federal funds and plan
and direct the Medicaid program in each agency that operates a
portion of the Medicaid program; and Texas Government Code,
Chapter 531, Subchapter D-1, which provides that the HHSC
executive commissioner shall adopt rules for implementation
of a process by which DADS informs legally authorized rep-
resentatives of all community-based services before persons
are admitted to an institution and rules regarding the transfer of
persons from an institution in an emergency situation.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 5. ELIGIBILITY, ENROLLMENT
AND REVIEW
40 TAC §9.244, §9.250
The amendment and new section are adopted under Texas
Government Code, §531.0055, which provides that the HHSC
executive commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including DADS; Texas Human Resources Code,
§161.021, which provides that the Aging and Disability Services
Council shall study and make recommendations to the HHSC
executive commissioner and the DADS commissioner regard-
ing rules governing the delivery of services to persons who
are served or regulated by DADS; Texas Government Code,
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§531.021, which provides HHSC with the authority to administer
federal funds and plan and direct the Medicaid program in each
agency that operates a portion of the Medicaid program; and
Texas Government Code, Chapter 531, Subchapter D-1, which
provides that the HHSC executive commissioner shall adopt
rules for implementation of a process by which DADS informs
legally authorized representatives of all community-based
services before persons are admitted to an institution and
rules regarding the transfer of persons from an institution in an
emergency situation.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 10. GUARDIANSHIP SERVICES
The Health and Human Services Commission (HHSC), on be-
half of the Department of Aging and Disability Services (DADS),
adopts new §§10.101, 10.103, 10.201, 10.203, 10.205, 10.301,
10.303, 10.305, 10.307, 10.309, 10.311, 10.313, 10.315,
10.317, 10.319, 10.321, 10.323, 10.325, 10.327, 10.329,
10.331, 10.401, 10.403, 10.405, 10.501, 10.503, 10.505,
10.507, and 10.509 in new Chapter 10, governing Guardianship
Services. New §10.315 and §10.507 are adopted with changes
to the proposed text published in the May 26, 2006, issue of
the Texas Register (31 TexReg 4370). New §§10.101, 10.103,
10.201, 10.203, 10.205, 10.301, 10.303, 10.305, 10.307,
10.309, 10.311, 10.313, 10.317, 10.319, 10.321, 10.323,
10.325, 10.327, 10.329, 10.331, 10.401, 10.403, 10.405,
10.501, 10.503, 10.505, and 10.509 are adopted without
changes to the proposed text.
The new sections are adopted to implement Texas Human Re-
sources Code, §§161.101 - 161.113, which authorizes DADS to
accept referrals for guardianship services from the Department
of Family and Protective Services (DFPS) for individuals who
have been found to be in a state of abuse, neglect or exploitation;
to assess the individuals for capacity; to apply for guardianship
if guardianship is determined to be appropriate; and to serve as
guardian of the individual for as long as guardianship services
are required. Sections 161.101 - 161.113 were added to the
Texas Human Resources Code as part of Senate Bill 6, 79th
Legislature, Regular Session, 2005, which transferred respon-
sibility for guardianship services and contracting for those ser-
vices from DFPS to DADS and required that the HHSC exec-
utive commissioner adopt rules to govern the administration of
DADS’ assessment of the conditions and circumstances of an el-
derly or disabled person referred to DADS to determine whether
guardianship is appropriate for that person.
In addition to adopting rules governing the assessment of indi-
viduals referred to DADS for guardianship, the HHSC executive
commissioner, on behalf of DADS, also is adopting rules govern-
ing the requirements for contractors under the DADS Guardian-
ship Program. A contractor is an entity that operates a guardian-
ship program as dened by Texas Probate Code, §601, that con-
tracts with DADS to serve as guardian of the person or guardian
of the estate or both for individuals who become wards of DADS.
The contracting requirements are adopted to place current con-
tracting practices in rule. The contracting rules, found in new
Chapter 10, Subchapters C - E, govern contractor eligibility and
performance requirements, records management, and contract
monitoring and compliance.
DADS received no comments regarding adoption of the new sec-
tions.
Minor changes have been made to the text of proposed
§10.315(b) to provide consistent terminology within the section
and to the text of proposed §10.507(a) to clarify the list of
examples of contractor failures for which DADS may impose a
sanction.
SUBCHAPTER A. GENERAL PROVISIONS
40 TAC §10.101, §10.103
The new sections are adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served
or regulated by DADS; and Texas Human Resources Code,
§§161.101 - 161.113, which authorizes DADS to serve as
guardian of the person or estate, or both, for an incapacitated
individual and, if appropriate, to contract with another entity to
provide guardianship services.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER B. ELIGIBILITY AND
ASSESSMENT OF INDIVIDUALS FOR
GUARDIANSHIP SERVICES
40 TAC §§10.201, 10.203, 10.205
The new sections are adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
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commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served
or regulated by DADS; and Texas Human Resources Code,
§§161.101 - 161.113, which authorizes DADS to serve as
guardian of the person or estate, or both, for an incapacitated
individual and, if appropriate, to contract with another entity to
provide guardianship services.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER C. CONTRACTOR
REQUIREMENTS
40 TAC §§10.301, 10.303, 10.305, 10.307, 10.309, 10.311,
10.313, 10.315, 10.317, 10.319, 10.321, 10.323, 10.325,
10.327, 10.329, 10.331
The new sections are adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served
or regulated by DADS; and Texas Human Resources Code,
§§161.101 - 161.113, which authorizes DADS to serve as
guardian of the person or estate, or both, for an incapacitated
individual and, if appropriate, to contract with another entity to
provide guardianship services.
§10.315. Criminal Background Checks.
(a) A contractor must ensure that each employee and volunteer
of the contractor who has contact with a ward or with the estate or
benets of a ward:
(1) has not been convicted of any crimes outlined in Texas
Probate Code, §678, Presumption Concerning Best Interest;
(2) is not a person meeting the specications in Texas Pro-
bate Code, §681, Persons Disqualied to Serve as Guardians;
(3) does not have charges pending from, has not admitted
guilt for, or has not been found guilty of the offenses under the Texas
Penal Code in subsection (b) of this section or any like offense under
the law of another state or federal law, even if probation was granted,
if deferred adjudication was granted on a plea of guilty, or if deferred
adjudication was granted on a plea of no contest and no record exists,
but the contractor has independent knowledge of these facts; and
(4) does not have an interest that is adverse to a ward of
the DADS Guardianship Program or any of its contractors under Texas
Probate Code, §642, including:
(A) being an actual or potential creditor or debtor of the
ward;
(B) being an opposing party to a ward in a lawsuit;
(C) being the guarantor of a ward’s promissory note;
(D) having a duty to account to a ward other than the
normal duty to account arising from guardianships under its contract;
or
(E) having any other nancial or other interest adverse
to a ward.
(b) To ensure compliance with subsection (a) of this section,
the contractor must obtain a criminal background check of a prospec-
tive employee or volunteer who will have contact with a ward or with
the estate or benets of a ward referred by the DADS Guardianship Pro-
gram. A criminal background check must be conducted in conjunction
with employment by the contractor and repeated annually by the an-
niversary date of hire.
(1) The following offenses under the Texas Penal Code per-
manently bar an individual from employment with a contractor:
(A) sexual offenses under Chapter 21;
(B) §22.011, Sexual Assault;
(C) §22.02, Aggravated Assault;
(D) §22.021, Aggravated Sexual Assault;
(E) §22.04, Injury to a Child, Elderly Individual, or Dis-
abled Individual;
(F) §22.041, Abandoning or Endangering a Child;
(G) §22.05, Deadly Conduct;
(H) §22.07, Terroristic Threat;
(I) §22.08, Aiding Suicide;
(J) §22.09, Tampering with Consumer Product;
(K) offenses against the family under Title 6;
(L) criminal homicide under Chapter 19;
(M) kidnapping and unlawful restraint under Chapter
20, and trafcking of persons under Chapter 20A;
(N) §28.02, Arson;
(O) robbery under Chapter 29;
(P) burglary and criminal trespass under Chapter 30;
(Q) theft under Chapter 31; and
(R) fraud under Chapter 32.
(2) All other offenses under the Texas Penal Code or the
Texas Health and Safety Code, Chapter 481 (Texas Controlled Sub-
stances Act) are a bar to employment with a contractor but may be
waived as described in subsection (c) of this section.
(c) If an employee or volunteer has successfully fullled all
requirements and conditions imposed by the court for an offense de-
scribed in subsection (b)(2) of this section and if there are extenuating
circumstances that would justify the individual’s employment with the
contractor, the contractor may make a written request to the director of
the DADS Guardianship Program for a waiver of subsection (b)(2) of
this section. The director will not waive the requirement for any of-
fense described in subsection (b)(1) of this section.
31 TexReg 6798 August 25, 2006 Texas Register
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER D. RECORDS MANAGEMENT
40 TAC §§10.401, 10.403, 10.405
The new sections are adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served
or regulated by DADS; and Texas Human Resources Code,
§§161.101 - 161.113, which authorizes DADS to serve as
guardian of the person or estate, or both, for an incapacitated
individual and, if appropriate, to contract with another entity to
provide guardianship services.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER E. CONTRACT MONITORING
AND COMPLIANCE
40 TAC §§10.501, 10.503, 10.505, 10.507, 10.509
The new sections are adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served
or regulated by DADS; and Texas Human Resources Code,
§§161.101 - 161.113, which authorizes DADS to serve as
guardian of the person or estate, or both, for an incapacitated
individual and, if appropriate, to contract with another entity to
provide guardianship services.
§10.507. Sanctions.
(a) DADS may impose a sanction if DADS determines that the
contractor failed to follow the terms of the contract or the contractor
failed to comply with program rules, policies, and procedures. Exam-
ples of these failures include:
(1) jeopardizing a ward’s health and safety;
(2) failing to comply with a corrective action plan;
(3) failing to follow an agreed-upon audit resolution pay-
ment plan;
(4) failing to provide services according to the contract or
program requirements; or
(5) a validated report of abuse, neglect, or exploitation
when the perpetrator is an owner, employee, or volunteer who has
contact with a ward or with the estate or benets of a ward.
(b) Types of sanctions include the following:
(1) Corrective action plan. DADS requires the contractor
to submit a plan of action with the date the deciency will be corrected.
(2) Protective action plan. DADS requires the contractor to
take immediate action and put into place an abbreviated and immediate
corrective action plan if health or safety issues are identied. The plan
must address the contractor’s actions to be taken to ensure the health
and safety of the ward.
(3) Recoupment. DADS collects money the contractor
owes as the result of overpayments or other billing irregularities or
both.
(4) Ward referral hold. DADS does not refer new wards to
the contractor. The ward referral hold is released when DADS deter-
mines the contractor has resolved the reason for the hold.
(5) Contractor hold. DADS withholds the contractor’s
payments. The contractor hold is released when DADS determines the
contractor has resolved the reason for the hold.
(6) Involuntary contract termination. DADS may termi-
nate the contractor’s contract for cause by citing the contractor’s failure
to comply with the terms of the contract or with DADS program rules,
policies, and procedures.
(7) Suspension. DADS may temporarily suspend the con-
tractor’s right to conduct business with DADS. The causes for and con-
ditions of suspension are described in subsection (a) of this section. A
suspension is in effect until an investigation, hearing, or trial is con-
cluded and DADS can make a determination about the agency’s future
right to contract. DADS may impute the conduct of an individual, cor-
poration, partnership, or other association to the contractor.
(c) A contractor may appeal an adverse action DADS takes
against its contract. To appeal an action, the contractor must request the
appeal in writing in accordance with 1 TAC Chapter 357, Subchapter I.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 10, 2006.
TRD-200604162
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Kenneth L. Owens
General Counsel
Department of Aging and Disability Services
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Proposal publication date: May 26, 2006
For further information, please call: (512) 438-3734
CHAPTER 17. PILOT PROGRAM FOR
MONITORING CERTAIN UNLICENSED
LONG-TERM CARE FACILITIES
40 TAC §§17.101, 17.103, 17.105
The Health and Human Services Commission (HHSC), on
behalf of the Department of Aging and Disability Services
(DADS), adopts new §§17.101, 17.103, and 17.105, in Chapter
17, governing Pilot Program for Monitoring Certain Unlicensed
Long-Term Care Facilities, without changes to the proposed text
published in the June 2, 2006, issue of the Texas Register (31
TexReg 4594).
The new sections are adopted to implement Section 2.20 of Sen-
ate Bill (SB) 6, 79th Legislature, Regular Session, 2005, which
required the executive commissioner of HHSC to adopt rules that
develop and implement a pilot program to monitor certain unli-
censed long-term care facilites. In order to comply with SB 6,
Section 2.20, the adopted rules state that the pilot program cre-
ates local task forces composed of health care providers, repre-
sentatives from governmental entities, and local government of-
cials to (1) identify and report to DADS or local law enforcement
agencies a long- term care facility that is not providing disclo-
sures required by state law or that is operating without a license,
and (2) assist a long-term care facility, whenever possible, to ob-
tain the appropriate license or make the appropriate disclosure.
DADS received no comments regarding adoption of the new sec-
tions.
The new sections are adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; Texas Human Resources Code, §161.021, which pro-
vides that the Aging and Disability Services Council shall study
and make recommendations to the HHSC executive commis-
sioner and the DADS commissioner regarding rules governing
the delivery of services to persons who are served or regulated
by DADS.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 19. NURSING FACILITY
REQUIREMENTS FOR LICENSURE AND
MEDICAID CERTIFICATION
SUBCHAPTER I. RESIDENT ASSESSMENT
40 TAC §19.802, §19.805
The Health and Human Services Commission (HHSC), on be-
half of the Department of Aging and Disability Services (DADS),
adopts amendments to §19.802 and §19.805 in Chapter 19, gov-
erning Nursing Facility Requirements for Licensure and Medic-
aid Certication, without changes to the proposed text published
in the June 2, 2006, issue of the Texas Register (31 TexReg
4596).
The amendments are adopted to implement the Texas Govern-
ment Code, Chapter 531, Subchapter D-1, which was amended
by Senate Bill 40 and House Bill 2579, 79th Legislature, Regular
Session, 2005. Subchapter D-1 governs permanency planning
for children under 22 years of age seeking or receiving services
in an institution, including a nursing facility (facility).
Subchapter D-1 requires DADS to ensure that a child’s legally
authorized representative (LAR) is fully informed about all avail-
able community-based services, the benets to the child of liv-
ing in a family or community setting, that the placement is con-
sidered temporary and that ongoing permanency planning is re-
quired. DADS must require the LAR to submit detailed contact
information and to agree to reasonable efforts to participate in
the child’s life and planning activities. Subchapter D-1 requires
DADS to determine the entity that will develop the permanency
plan for the child. Subchapter D-1 requires the institution to no-
tify DADS of a request to place a child in an institution, assist
with planning efforts, refrain from providing inaccurate informa-
tion about the risks of moving a child, provide access to records,
make reasonable accommodation to promote the participation
of the LAR, and attempt to notify the LAR about the annual care
plan meeting and in an emergency situation.
To comply with Subchapter D-1, the adopted rules require a facil-
ity to notify the DADS pediatric nurse of a child’s admission to a
facility, cooperate with permanency planning, refrain from provid-
ing inaccurate or misleading information and provide access to
the child’s records. The adopted rules require a facility to annu-
ally request a written reauthorization of the plan of care from the
LAR. The facility is required to cooperate in permanency plan-
ning, make reasonable accommodations, encourage contact be-
tween the LAR and child, and attempt to notify the LAR about the
annual care plan meeting and in an emergency situation. Fur-
ther, the adopted rules require that the facility provide notice to
DADS if an LAR cannot be located and state that DADS will refer
the case to the Department of Family and Protective Services if
DADS’ own search for the LAR is unsuccessful.
The amendments are also adopted to add and update the def-
initions that are used in this subchapter, to update and clarify
permanency planning requirements, update agency names, and
correct rule cross-references.
DADS received no comments regarding adoption of the amend-
ments.
The amendments are adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; Texas Human Resources Code, §161.021, which pro-
31 TexReg 6800 August 25, 2006 Texas Register
vides that the Aging and Disability Services Council shall study
and make recommendations to the HHSC executive commis-
sioner and the DADS commissioner regarding rules governing
the delivery of services to persons who are served or regulated
by DADS; Texas Health and Safety Code, Chapter 242, which
authorizes DADS to license and regulate nursing facilities; and
Texas Government Code, Chapter 531, Subchapter D-1, which
provides that the HHSC executive commissioner shall adopt
rules for implementation of a process by which DADS informs
legally authorized representatives of all community-based
services before persons are admitted to an institution and
rules regarding the transfer of persons from an institution in an
emergency situation.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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PART 12. TEXAS BOARD OF
OCCUPATIONAL THERAPY
EXAMINERS
CHAPTER 367. CONTINUING EDUCATION
40 TAC §§367.1 - 367.3
The Texas Board of Occupational Therapy Examiners adopts
amendments to §§367.1 - 367.3, concerning Continuing Edu-
cation, with changes to the proposed text in §367.1 and with no
changes in §367.2 or §367.3, as published in the June 30, 2006,
issue of the Texas Register (31 TexReg 5273).
This section was amended to add clarication.
One comment was received concerning not being able to re-take
a course especially as technology and modalities have changed
practice. The wording of that rule, §367.1, was amended by the
board.
The amendment is adopted under the Occupational Therapy
Practice Act, Title 3, Chapter 454, Subchapter H Occupations
Code, which provides the Texas Board of Occupational Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.
Title 3, Chapter 454, Subchapter H of the Occupations Code is
affected by the amended sections.
§367.1. Continuing Education.
(a) The Act mandates licensee participation in a continuing ed-
ucation program for license renewal. All continuing education must be
directly relevant to the profession of occupational therapy and meet the
denition of Type 1 or Type 2 as outlined in this section. The licensee
is solely responsible for keeping accurate documentation of all contin-
uing education requirements.
(b) New licensees holding a regular license, issued for a period
of less than two years, do not have a continuing education requirement
until they receive a regular two-year license.
(c) All licensees, except those addressed in subsection (b) of
this section must complete a minimum of 30 hours of continuing edu-
cation every two years during the period of time the license is current in
order to renew the license, and provide this information as requested.
(d) Those renewing a license more than 90 days late must sub-
mit proof of continuing education for the renewal.
(e) Types of Continuing Education
(1) A minimum of 15 hours of continuing education must
be in skills specic to occupational therapy practice with patients or
clients hereafter referred to as Type 2. (AOTA’s Category 1 or 2)
(A) Type 2 courses teach occupational therapy treat-
ment and intervention with patients or clients.
(B) All continuing education hours may be in Type 2,
but no less than 15 hours of Type 2 is acceptable.
(2) General information hereafter referred to as Type 1 con-
tinuing education is relevant to the profession of occupational therapy.
Examples include but are not limited to: supervision, education, doc-
umentation, quality improvement, administration, reimbursement and
other occupational therapy related subjects. (AOTA’s Category 3)
(f) A specic continuing educational activities may be counted
only one time in the licensee’s career unless content has been updated
or revised.
(g) Effective January 1, 2003, Type 1 and Type 2 educational
activities approved or offered by the American Occupational Therapy
Association or the Texas Occupational Therapy Association are pre-
approved by the board. The board will review its approval process and
continuation thereof for educational activities by January 2005 and at
least once each ve-year period thereafter.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 371. INACTIVE AND RETIRED
STATUS
40 TAC §371.2
The Texas Board of Occupational Therapy Examiners adopts
amendments to establish §371.2, concerning Inactive and Re-
tired Status, with changes to the proposed text as published in
the June 30, 2006, issue of the Texas Register (31 TexReg 5274)
and will be republished.
The section was amended to add a retired status in accordance
with HB 2680 with reduced fees and reduced continuing educa-
tion requirements.
ADOPTED RULES August 25, 2006 31 TexReg 6801
One comment was received regarding adoption of the amend-
ment. The board considered the comment, and decided to send
this suggestion to the rules committee for future amendment con-
sideration.
The amendment is adopted under the Occupational Therapy
Practice Act, Title 3, Subchapter H, Chapter 456, Occupations
Code, which provides the Texas Board of Occupational Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.
Title 3, Subchapter H, Chapter 454 of the Occupations Code is
affected by this amended section.
§371.2. Retired Status.
(a) The Retired Status is available for an occupational therapy
practitioner whose only practice is the provision of voluntary charity
care without monetary compensation.
(1) "voluntary charity care" means occupational therapy
services provided as a volunteer with no compensation, for a charitable
organization as dened in Section §84.003 of the Texas Civil Practice
and Remedies Code. This includes any bona ne charitable, religious,
prevention of cruelty to children or animals, youth sports and youth
recreational, neighborhood crime prevention or patrol, or educational
organization (excluding fraternities, sororities, and secret societies),
or other organization organized and operated exclusively for the
promotion of social welfare by being primarily engaged in promoting
the common good and general welfare of the people in the community,
including these type of organizations with a Section 501(c) 3 or (4)
exemption from federal income tax, some Chambers of commerce,
and volunteer centers certied by the Department of Public Safety.
(2) "compensation" means direct or indirect payment of
anything of monetary value.
(3) The designation used by the retired status licensee is
Occupational Therapist Registered, Retired (OTR, Ret) or Licensed
Occupational Therapist, Retired, (LOT, Ret), or Certied Occupational
Therapy Assistant, Retired (COTA, Ret) or Licensed Occupational
Therapy Assistant, Retired (LOTA, Ret).
(b) To be eligible for retired status, a licensee must hold a cur-
rent license on active or inactive status.
(c) Requirements for initial retired status are:
(1) a completed and notarized application form;
(2) a passing score on the jurisprudence exam;
(3) the completed continuing education for the current re-
newal period; and
(4) the retired status fee and any late fees which may be
due.
(d) Requirements for renewal of retired status. A licensee on
retired status must renew every two years before the expiration date.
The retired occupational therapy practitioner shall submit:
(1) the retired status renewal form;
(2) a passing score on the jurisprudence exam;
(3) the retired renewal fee and any late fee which may be
due; and
(4) completion of 6 hours of Type 2 continuing education
each license renewal period, as described in §367.1 of this title (relating
to Continuing Education).
(e) Requirements for return to active status. A licensee who
has been on retired status less than one year must submit the regular
license renewal fee and the late fee as described in §370.1.of this ti-
tle (relating to License Renewal). A licensee who has been on retired
status for more than one year must retake and pass the national exami-
nation to return the license to active status. The licensee must submit:
(1) a complete and notarized application;
(2) a passing score on the jurisprudence exam;
(3) a passing score on the recent retaking of the national
examination; and
(4) the initial application fee.
(f) The occupational therapy practitioner may continue to re-
new the retired status license indenitely.
(g) Licensees on retired status are subject to the audit of con-
tinuing education as described in §367.3 of this title (relating to Con-
tinuing Education Audit).
(h) A retired occupational therapy practitioner is subject to dis-
ciplinary action under the OT Practice Act.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Occupational Therapy Examiners
Effective date: August 29, 2006
Proposal publication date: June 30, 2006
For further information, please call: (512) 305-6900
CHAPTER 373. SUPERVISION
40 TAC §373.2
The Texas Board of Occupational Therapy Examiners adopts
amendments to §373.2, concerning Supervision of a Temporary
Licensee, without changes to the proposed text as published in
the June 30, 2006, issue of Texas Register (31 TexReg 5275)
and will not be republished.
The section was amended to add clarication of the rules.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the Occupational Therapy
Practice Act, Title 3, Subchapter H, Chapter 456, Occupations
Code, which provides the Texas Board of Occupational Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.
Title 3, Subchapter H, Chapter 454 of the Occupations Code is
affected by this amended section.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 9, 2006.
TRD-200604148
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John Maline
Executive Director
Texas Board of Occupational Therapy Examiners
Effective date: August 29, 2006
Proposal publication date: June 30, 2006
For further information, please call: (512) 305-6900
CHAPTER 376. REGISTRATION OF
FACILITIES
The Texas Board of Occupational Therapy Examiners adopts
amendments to §376.3 and §376.6, concerning registration of
facilities and renewal of facility registration, without changes to
the proposed text as published in the June 30, 2006, issue of
Texas Register (31 TexReg 5276) and will not be republished.
The sections were amended to remove the waiver for OT fa-
cilities where a PT facility was already registered by the same
owner in the same location. A large number of waived OT facili-
ties received all the agency services and privileges of a regular
OT facility without paying any fee. A new discounted fee for this
category will be created which will allow the application to be
through the state’s Texas Online process.
No comments were received regarding adoption of the amend-
ments.
40 TAC §376.3
The amendment is adopted under the Occupational Therapy
Practice Act, Title 3, Subchapter H, Chapter 456, Occupations
Code, which provides the Texas Board of Occupational Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.
Title 3, Subchapter H, Chapter 454 of the Occupations Code is
affected by this amended section.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Occupational Therapy Examiners
Effective date: November 1, 2006
Proposal publication date: June 30, 2006
For further information, please call: (512) 305-6900
40 TAC §376.6
The amendment is adopted under the Occupational Therapy
Practice Act, Title 3, Subchapter H, Chapter 456, Occupations
Code, which provides the Texas Board of Occupational Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.
Title 3, Subchapter H, Chapter 454 of the Occupations Code is
affected by this amended section.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Occupational Therapy Examiners
Effective date: November 1, 2006
Proposal publication date: June 30, 2006
For further information, please call: (512) 305-6900
PART 20. TEXAS WORKFORCE
COMMISSION
CHAPTER 807. CAREER SCHOOLS AND
COLLEGES
The Texas Workforce Commission (Commission) adopts the re-
peal of the following sections of Chapter 807 relating to Career
Schools and Colleges, without changes, as published in the May
26, 2006, issue of the Texas Register (31 TexReg 4382):
Subchapter G. Courses of Instruction, §§807.91 - 807.104
Subchapter H. Application Fees and Other Charges, §§807.111
- 807.113
Subchapter I. Advertising, §§807.121 - 807.126
Subchapter J. Admission, §§807.141 - 807.147
Subchapter K. Progress Standards, §§807.161 - 807.164
Subchapter L. Attendance Standards, §§807.171 - 807.175
Subchapter M. Cancellation and Refund Policy, §§807.191 -
807.194
Subchapter N. Records, §§807.211 - 807.214
Subchapter O. Complaints, §807.221 and §807.222
Subchapter P. Truck Driver Training Programs, §§807.231 -
807.235
Subchapter Q. Closed Schools, §807.251 and §807.252
Subchapter R. Cease and Desist Orders, §§807.271 - 807.282
The Commission adopts the following new sections to Chapter
807 relating to Career Schools and Colleges, without changes,
as published in the May 26, 2006, issue of the Texas Register
(31 TexReg 4382):
Subchapter E. School Director and Administrative Staff, §807.66
Subchapter G. Staff Education Requirements, §§807.101 -
807.103
Subchapter H. Courses of Instruction, §§807.121 - 807.134
Subchapter I. Application Fees and Other Charges, §§807.151
- 807.153
Subchapter J. Advertising, §§807.171 - 807.176
Subchapter K. Admission, §§807.191 - 807.197
Subchapter L. Progress Standards, §§807.221 - 807.224
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Subchapter M. Attendance Standards, §§807.241 - 807.245
Subchapter N. Cancellation and Refund Policy, §807.261,
§807.262, and §807.264
Subchapter O. Records, §§807.281 - 807.284
Subchapter P. Complaints, §807.301 and §807.302
Subchapter Q. Truck Driver Training Programs, §§807.321 -
807.325
Subchapter R. Closed Schools, §807.341 and §807.342
Subchapter S. Cease and Desist Orders, §§807.361 - 807.366
The Commission adopts the following new section to Chapter
807 relating to Career Schools and Colleges, with changes, as
published in the May 26, 2006, issue of the Texas Register (31
TexReg 4382):
Subchapter N. Cancellation and Refund Policy, §807.263
The Commission adopts amendments to the following sections
of Chapter 807 relating to Career Schools and Colleges, without
changes, as published in the May 26, 2006, issue of the Texas
Register (31 TexReg 4382):
Subchapter B. Certicates of Approval, §807.14
Subchapter E. School Director and Administrative Staff, §807.62
and §807.64
Subchapter F. Instructors, §§807.81 - 807.84
The Commission adopts amendments to the following section
of Chapter 807 relating to Career Schools and Colleges, with
changes, as published in the May 26, 2006, issue of the Texas
Register (31 TexReg 4382):
Subchapter A. General Provisions, §807.2
PART I. PURPOSE, BACKGROUND, AND AUTHORITY
PART II. EXPLANATION OF INDIVIDUAL PROVISIONS WITH
COMMENTS AND RESPONSES
PART I. PURPOSE, BACKGROUND, AND AUTHORITY
The purpose of the rule amendment is to address statutory
changes directed in House Bills (HB) 2333 and 2806, enacted
by the 79th Texas Legislature, Regular Session (2005), which
revise and amend Chapter 132 of the Texas Education Code.
HB 2333 directs initial and annual continuing education of six
hours per year for directors of admissions, instructors, and chief
administrative ofcers, or owners with supervisory authority, in
career schools and colleges. The bill charges the Commission
with establishing the minimum qualications and training require-
ments in rule.
In addition to adding and amending several denitions, HB 2806
amends Texas Education Code, Chapter 132 by:
1. deleting the requirement to provide cost comparisons with
exempt schools;
2. removing references to some of the currently required infor-
mation on the certicate of approval, but leaving the nal form to
the Commission’s discretion;
3. removing the reference to a bond from the section listing pro-
hibitions; and
4. expanding the Commission’s authority to arrange a teach-
out (an arrangement with another school or college to provide
for completion of the training of students of a closed school) to
include any school or college, not only career schools or colleges
as currently allowed.
More signicantly, HB 2806 states that a career school or college
that is eligible to participate in student nancial aid programs
under Title IV, Higher Education Act of 1965 (20 U.S.C. §1070
et seq.) is not required to take attendance. The bill deletes all
references to "attendance" in Texas Education Code, Chapter
132, and also directs schools:
1. to provide written notice to students of all policies related
to program interruption, including the student’s responsibility to
inform the school of his or her withdrawal; and
2. to verify the student’s enrollment by documenting the stu-
dent’s participation in an academically related activity at the end
of the rst week, at the end of the rst month, at the midpoint,
and at the end of each semester or other academic term of the
program.
Further, HB 2806 authorizes the Commission to adopt rules gov-
erning records necessary to make refunds.
Texas Education Code, Chapter 132, Subchapter J, regarding
Cease and Desist Orders, allows the Commission to take action
against career schools that are operating without a certicate of
authority issued by the Commission. The Commission has had
several hearings under Subchapter J, with two appeals to the
Commission. The Commission’s experiences with the hearings
indicate that modications of the process are necessary.
Through Texas Education Code, Chapter 132 and this chapter,
the Agency licenses and regulates most private postsecondary
career schools that offer vocational training or continuing edu-
cation. The Agency also investigates complaints about schools,
monitors schools to ensure regulatory compliance, arranges for
the disposition of students affected by a school closure and ad-
ministers the tuition trust account to pay tuition refunds to stu-
dents when a school closes. In carrying out its regulatory duties,
the Agency seeks to provide customer protection for Texas stu-
dents as well as ensure quality training of the labor force to meet
the needs of Texas employers.
PART II. EXPLANATION OF INDIVIDUAL PROVISIONS WITH
COMMENTS AND RESPONSES
(Note: Minor, nonsubstantive, editorial changes are made
throughout Chapter 807 that do not change the meaning of the
rules and, therefore, are not discussed in the Explanation of
Individual Provisions.)
SUBCHAPTER A. GENERAL PROVISIONS
The Commission adopts the following amendments:
§807.2. Denitions
Section 807.2(3) adds a denition of "academic term." Neither
Texas Education Code, Chapter 132 nor this chapter currently
denes the term.
Section 807.2(4) adds a denition of "academically related activ-
ity." Neither Texas Education Code, Chapter 132 nor this chapter
currently denes the term.
Comment: The commenter stated that this section needed addi-
tional language indicating the activities could be either residential
or online. In addition, the commenter stated the section should
include online activities such as logging on the Internet to partic-
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ipate in class communications and activities, including, but not
limited to, threaded discussions or chat rooms.
Response: The Commission notes that, consistent with the other
denitions contained in HB 2806, the denition of "academically
related activity" aligns with the denition used in the Federal Fi-
nancial Aid regulations. It is the intent of the Commission to pro-
vide for a variety of appropriately documented online activities,
not only those listed in the denition. The Commission believes
the denition provides schools with broad exibility to adopt new
technologies. At the same time, the denition allows the Com-
mission to maintain a level of control that will minimize the po-
tential for contested attendance records.
Section 807.2(7), the denition of "Board" is deleted because it is
dened in Chapter 800.2 of this title; therefore, it is unnecessary
to redene the term in this chapter.
Section 807.2(8), the denition of "clock hour" is deleted because
it is obsolete. Throughout the chapter, the term "clock hour"
is replaced by the term "course time," which is dened in new
§807.2(12).
Section 807.2(9), the denition of "Commission" is deleted be-
cause it is dened in Chapter 800.2 of this title; therefore, it is
unnecessary to redene the term in this chapter.
Section 807.2(9) adds a denition of "class or course." Adding
the Texas Education Code denition of "class" or "course";
replacing the term "subject" with the terms "class" or "course"
throughout the chapter, as appropriate; and deleting the
§807.2(28) denition of "subject" implements the provisions of
HB 2806, which amends §132.001(1-a) of the Texas Education
Code. Generally, "class" refers to a single period of instruction
that is part of a "course."
Section 807.2(11), the denition of "Course of Instruction" is un-
changed, but renumbered from §807.2(13), in order to be listed
in alphabetical order.
Comment: The commenter indicated that the terms "class" and
"course" are not necessarily the same and stated that a course
is clearly a unit of a program of instruction while a class could be
a single session of a multiple-session course.
Response: The Commission agrees and notes that the rules
refer to a class as a single period of instruction that is part of
a course.
Section 807.2(12) adds a denition of "course time." Adding
the Texas Education Code denition of "course time"; replacing
the term "clock hour" with the term "course time" throughout
the chapter; and deleting the §807.2(8) denition of "clock
hour" implements the provisions of HB 2806, which amends
§132.001(1-b) of the Texas Education Code.
Section 807.2(19) adds a denition of "program or program of
instruction." Adding the Texas Education Code denition of "pro-
gram or program of instruction"; replacing "program" with the
term "program or program of instruction" throughout the chapter,
as appropriate; and deleting the §807.2(18) denition of "pro-
gram" implements the provisions of HB 2806, which amends
§132.001(14) of the Texas Education Code.
Section 807.2(31) adds a denition of "Title IV school." Neither
Texas Education Code, Chapter 132 nor this chapter currently
denes the term.
Comment: The commenter stated that while it is not clear why it
was necessary to change §132.065 of the Texas Education Code
by referencing participation in student nancial aid programs un-
der Title IV, the fact that the Title IV reference has been adopted
means that a denition would be appropriate.
Response: The Commission appreciates the commenter’s sup-
port.
Certain paragraphs in §807.2 have been renumbered to accom-
modate additions or deletions.
SUBCHAPTER B. CERTIFICATES OF APPROVAL
The Commission adopts the following amendments:
§807.14. Locations
The term "clock hour" is changed to "course time."
SUBCHAPTER E. SCHOOL DIRECTOR AND ADMINISTRA-
TIVE STAFF
The Commission adopts the following amendments:
§807.62. School Director Qualications and Duties
Section 807.62(a) removes the exemption for initial training for
the school director of a small school. The school director is con-
sidered to be the chief administrative ofcer of or an owner with
supervisory authority over a career school or college. The Com-
mission adopts this revision in order to ensure that school di-
rectors meet the requirements of HB 2333. Additionally, the re-
quirement to attend a workshop has been replaced with online
training, set forth in new §807.101(a), which eliminates the cost
and time associated with travel.
Section 807.62(d) is deleted and the information moved to new
Subchapter G. Staff Education Requirements.
Section 807.62(i) is deleted because the provision is obsolete.
Certain subsections in §807.62 have been relettered to accom-
modate additions or deletions.
§807.64. Director of Education Requirements
Section 807.64(a) eliminates the grandfather clause, which is
obsolete because of the passage of time.
§807.66. Director of Admissions Requirements
Section 807.66 is added to establish the minimum qualications
for the director of admissions position as directed in HB 2333.
Comment: The commenter asked what a director of admissions
is and what activities that individual oversees. The commenter
stated that it is important that the term be dened given that the ti-
tle is interchangeable among institutions with respect to the man-
agement of recruiting, nancial aid, and enrollment-related activ-
ity. Further, the commenter stated that historically the proprietary
school sector has been required to separate the admissions/re-
cruitment activities from nancial aid in order to avoid the pos-
sibility of misrepresenting nancial aid information and using it
as an inducement for enrollment. The commenter stressed that
many large institutions separate the admissions or enrollment
process into distinct and discrete activities, e.g., recruitment, en-
rollment, admissions, and nancial aid, and that depending on
the organization, a director of admissions could have very dif-
ferent responsibilities and duties. The commenter added that
§807.66(b)(1), which requires one year of management or ad-
ministrative experience, should be eliminated regardless of the
duties the Commission envisions to fall under this job title. The
commenter contended that the requirement effectively means
that an institution could not promote an individual who has shown
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the skills and knowledge and acquired sufcient experience in a
subordinate position.
Response: The Commission disagrees with the comment that
institutions’ potentially disparate approaches to dening the job
of director of admissions require the Commission to narrowly
dene this term. In amending §132.0551 of the Texas Educa-
tion Code to include minimum qualication and training require-
ments, HB 2333 provides exibility to institutions to develop indi-
vidual job descriptions for this position, while ensuring that min-
imum standards are met. The statute also specically tasks the
Commission with establishing "minimum qualication and train-
ing requirements." Therefore, the Commission has limited its
rulemaking to establishing certain minimum, basic qualication
criteria for a director of admissions without dictating a particular
job description for that position. The Commission believes that
a general requirement of one year of management or adminis-
trative experience to qualify for a director of admissions position
is reasonable and in harmony with the legislative framework.
SUBCHAPTER F. INSTRUCTORS
The Commission adopts the following amendments:
§807.81. Instructor Qualications
The term "subject" is changed to "course" or "class" and the term
"clock hour" is changed to "course time."
Section 807.81(e) is deleted because the provision is obsolete.
Certain subsections in §807.81 have been relettered to accom-
modate additions or deletions.
§807.82. Temporary Instructors
The term "subject" is changed to "course" or "class."
§807.83. Instructor Application
The term "subjects" is changed to "classes."
§807.84. School Responsibilities Regarding Instructors
Section 807.84(c), §807.84(f), and §807.84(g) are deleted and
the information contained in each is moved to new Subchapter
G, Staff Education Requirements.
Certain subsections in §807.84 have been relettered to accom-
modate additions or deletions.
SUBCHAPTER G. STAFF EDUCATION REQUIREMENTS
The Commission adopts new Subchapter G, Staff Education Re-
quirements, as follows:
HB 2333 amends Texas Education Code by adding
§132.0551(a) and §132.0551(b), which require each director
of admissions, each full-time instructor, and the chief adminis-
trative ofcer or owner with supervisory authority in a career
school or college to meet minimum qualications and training
requirements established by Commission rule. Currently,
Chapter 807 identies the position of "chief administrative ofcer
or owner with supervisory authority" as the school director.
Furthermore, Chapter 807 contains minimum qualications
and training requirements for these two positions. This new
subchapter establishes the minimum qualications and training
requirements for the director of admissions position and
consolidates the training requirements for the three positions.
§807.101. Initial Training
Section 807.101 consolidates initial training requirements previ-
ously set forth in repealed §807.62(d), §807.84(c), §807.84(f),
and §807.84(g). Additionally, new §807.101(a) adds an option
for online training to meet the initial training requirement for
school directors.
§807.102. Continuing Education
HB 2333 amends Texas Education Code by adding
§132.0551(g), which establishes that the requirements of the
new subsections do not take effect until September 1, 2006.
The bill directs the Commission to prescribe by rule procedures
that will allow an individual to meet the requirements prior to
that date.
Section 807.102(a) sets forth the requirement that providers
must submit an application for approval of continuing education
training to the Commission, unless they are exempt.
Section 807.102(b) provides for approval of any training con-
ducted after January 1, 2006, but prior to September 1, 2006.
Section 807.102(c) sets forth the training requirements previ-
ously located in §807.84(c).
Section 807.102(d) requires that each school director, full-time
instructor, and director of admissions must complete a minimum
of six hours of course time of continuing education applicable to
the position within 12 months of employment in the position and
each calendar year thereafter.
Section 807.102(e) states that the school must provide and
document in-service training that provides updates on skills,
knowledge, and technology required by business and industry
for those instructors who have taught for two years, but have
not gained relevant work experience during the two-year period.
§807.103. Record Keeping
Section 807.103 establishes the requirements for record keeping
to document accomplishment of training and continuing educa-
tion in accordance with the direction of HB 2333.
Comment: The commenter agreed with the recommendation to
consolidate these related rules in one location.
However, the commenter stated that the aspects of the new
§132.0551(c) - (d) of the Texas Education Code need clarica-
tion in the rules. For instance, what is a director of admissions,
is it the individual who manages recruitment or is it the person
who coordinates the admissions process, such as a registrar.
The commenter pointed out that with respect to instructors,
§132.0551 references "full-time" instructors. The commenter
asked if it is expected that any full-time staff who teaches
(including the dean or program chair) will be subject to the
requirement or only individuals with the job title of instructor and
who teach full time.
The commenter also stated that §132.0551 indicates that these
individuals must complete not less than six hours each year.
The commenter inquired whether these are six clock hours,
credit hours, or continuing education units, and whether per
year means a calendar year or a 12-month period.
Response: The Commission appreciates the commenter’s sup-
port for the consolidation of the related rules.
As previously stated, in amending §132.0551 of the Texas Ed-
ucation Code to include minimum qualication and training re-
quirements, HB 2333 provides exibility to institutions to develop
individual job descriptions for the position of director of admis-
sions, while ensuring that minimum standards are met. The
statute also specically tasks the Commission with establishing
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"minimum qualication and training requirements." Therefore,
the Commission has limited its rulemaking to establishing certain
minimum, basic qualication criteria for a director of admissions,
without dictating a particular job description for that position. The
Commission believes that a general requirement of one year of
management or administrative experience to qualify for a direc-
tor of admissions position is reasonable and in harmony with the
legislative framework.
The Commission believes that §132.0551 of the Texas Educa-
tion Code applies to individuals who are instructors on a full-time
basis. Therefore, only a full-time staff member who teaches on
a full-time basis will be subject to the training requirement.
The Commission notes that new §807.102(d) of the rules ex-
plicitly species that the phrase "six hours each year of continu-
ing education" referenced in §132.0551 of the Texas Education
Code means six hours of course time. Moreover, subsection (d)
species that the hours must be completed "within 12 months of
employment in the position and each calendar year thereafter."
SUBCHAPTER H. COURSES OF INSTRUCTION
The Commission adopts new Subchapter H, Courses of Instruc-
tion, as follows:
§807.121. Denitions Relating to Courses of Instruction
The term "subject" is changed to "class" and the term "clock
hour" is changed to "course time."
Otherwise, §807.121 has no changes to the text of repealed
§807.91; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
§807.122. General Information for Courses of Instruction
The term "subject" is changed to "class" and the term "clock
hour" is changed to "course time." Otherwise, §807.122 has
no changes to the text of repealed §807.92; however, it is
renumbered to accommodate additions or deletions throughout
the chapter.
§807.123. Applications for Additional Courses of Instruction
Section 807.123 has no changes to the text of repealed §807.93;
however, it is renumbered to accommodate additions or dele-
tions throughout the chapter.
§807.124. Stated Occupation
Section 807.124 has no changes to the text of repealed §807.94;
however, it is renumbered to accommodate additions or dele-
tions throughout the chapter.
§807.125. Curriculum Content
The term "subject" is changed to "class" in the section. Other-
wise, §807.125 has no changes to the text of repealed §807.95;
however, it is renumbered to accommodate additions or dele-
tions throughout the chapter.
§807.126. Curriculum Length
The term "subject" is changed to "class." Otherwise, §807.126
has no changes to the text of repealed 807.96; however, it is
renumbered to accommodate additions or deletions throughout
the chapter.
§807.127. Program Title
Section 807.127 has no changes to the text of repealed §807.97;
however, it is renumbered to accommodate additions or dele-
tions throughout the chapter.
§807.128. Equipment
Section 807.128 has no changes to the text of repealed §807.98;
however, it is renumbered to accommodate additions or dele-
tions throughout the chapter.
§807.129. Facilities
Section 807.129 has no changes to the text of repealed §807.99;
however, it is renumbered to accommodate additions or dele-
tions throughout the chapter.
§807.130. Admission Requirements Relating to Programs
Section 807.130 has no changes to the text of repealed
§807.100; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
§807.131. School Responsibilities Regarding Programs
The term "subject" is changed to "class." Otherwise, §807.131
has no changes to the text of repealed §807.101; however, it is
renumbered to accommodate additions or deletions throughout
the chapter.
§807.132. Program Revisions
Section 807.132 has no changes to the text of repealed
§807.102; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
§807.133. Program Requirements for Degree Granting Schools
Section 807.133 has no changes to the text of repealed
§807.103; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
§807.134. Penalties Relating to Courses of Instruction
Section 807.134 has no changes to the text of repealed
§807.104; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
SUBCHAPTER I. APPLICATION FEES AND OTHER
CHARGES
The Commission adopts new Subchapter I, Application Fees and
Other Charges, as follows:
§807.151. Fee Schedule
Section 807.151 has no changes to the text of repealed
§807.111; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
§807.152. Renewal Fees
Section 807.152 has no changes to the text of repealed
§807.112; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
§807.153. Installment Payments
Section 807.153 has no changes to the text of repealed
§807.113; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
SUBCHAPTER J. ADVERTISING
The Commission adopts new Subchapter J, Advertising, as fol-
lows:
§807.171. General Information for Advertising
Section 807.171 has no changes to the text of repealed
§807.121; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
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§807.172. Advertisement Method
Section 807.172 has no changes to the text of repealed
§807.122; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
§807.173. Advertisement Content
The term "subjects" is changed to "classes." Otherwise,
§807.173 has no changes to the text of repealed §807.123;
however, it is renumbered to accommodate additions or dele-
tions throughout the chapter.
§807.174. Financial Incentives
Section 807.174 has no changes to the text of repealed
§807.124; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
§807.175. Catalog
The term "subject" is changed to "class" and the term "clock
hour" is changed to "course time." Otherwise, §807.175 has
no changes to the text of repealed §807.125; however, it is
renumbered to accommodate additions or deletions throughout
the chapter.
§807.176. Advertisement Monitoring
Section 807.176 has no changes to the text of repealed
§807.126; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
SUBCHAPTER K. ADMISSION
The Commission adopts new Subchapter K, Admission, as fol-
lows:
§807.191. General Information for Admission
The term "subject" is changed to "class" and the term "clock
hour" is changed to "course time." Otherwise, §807.191 has
no changes to the text of repealed §807.141; however, it is
renumbered to accommodate additions or deletions throughout
the chapter.
§807.192. Admission Requirements
The term "subjects" is changed to "classes." Otherwise,
§807.192 has no changes to the text of repealed §807.142;
however, it is renumbered to accommodate additions or dele-
tions throughout the chapter.
§807.193. Receipt of Enrollment Policies
HB 2806 amends Texas Education Code §132.055(5) by
deleting the requirements to provide students with regulations
pertaining to absences and with notice of the availability of the
cost comparison information for exempt schools. (Although
Title IV schools are no longer required to take attendance, the
requirement remains for non-Title IV schools.) Therefore, new
§807.193(b)(4) species that attendance is a requirement for
non-Title IV schools.
HB 2806 amends Texas Education Code by adding §132.065(b),
which requires schools participating in Title IV programs to pro-
vide written notice of all policies related to program interruption
prior to completion and to notify each student in writing that if the
student withdraws, it is the student’s responsibility to inform the
school or college. Therefore, in addition to written notice to be
provided to the student prior to enrollment, §807.193(b)(12) adds
a requirement to provide written notice of all policies related to
program interruption prior to completion and written notice of the
student’s responsibility to inform the school if the student with-
draws.
Comment: The commenter stated that §807.193 involves receipt
of enrollment policies and subsection (b) relates to the catalog
and inquired whether the catalog will meet the expectation for
"providing notice of all policies." The commenter also stated that
the proposed amendment is vague as to what events might con-
stitute program interruption; whether it is up to the institution to
dene program interruption; or whether the Commission expects
to see certain events included.
The commenter also asked whether the catalog meets the ex-
pectation of notifying "each student in writing"; whether the Com-
mission intends for the student to inform the school or college if
he or she withdraws; and what the impact might be on a school
if a student fails to provide notication of withdrawal.
Response: The Commission agrees that a catalog containing
the information required in §807.193 satises this requirement.
Section 807.193 requires the use of a form prescribed by the
Commission to provide the listed items and information to each
student prior to enrollment and requires signed acknowledge-
ment of receipt of the items by the student. One of the items is a
catalog. The form also will contain written notice that if students
withdraw, it is their responsibility to notify the school or college,
as well as provide written notice to the students that they are
entitled to be provided written notice of all policies related to pro-
gram interruption prior to completion. The school representative
will have to provide the written notice to the student, which could
be accomplished in a number of ways-most likely by handing the
student the written policies or directing the student to the loca-
tion of the policies in the catalog.
The Commission considers program interruption to occur when
the student fails to enter the course of instruction, withdraws, or
is discontinued from the course of instruction at any time prior
to completion. The Commission’s intent in adding this section
is to foster two-way communication. While a school cannot be
responsible for students’ failure to provide notice of withdrawal,
the Commission believes that by putting students on notice of
their responsibility to notify the school of their withdrawal, the
impact of withdrawal on both the students and the school will
be minimized. If a school complies with §807.243, relating to
Termination of Enrollment, the Commission believes there will
be no substantial negative impact on a school if a student fails
to provide notication of withdrawal.
Additionally, the term "subjects" is changed to "classes" and the
term "clock hour" is changed to "course time."
Otherwise, §807.193 has no changes to the text of repealed
§807.143; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
§807.194. Enrollment Agreement
HB 2806 requires Title IV schools to terminate the enrollment of
a student if the student’s participation in an academically related
activity cannot be documented at certain points during a term.
The statute also authorizes the Commission to adopt rules nec-
essary to make refunds. Section 807.194(e)(5) adds that the
executed enrollment agreement must include a student’s e-mail
address if any part of the instruction or academically related ac-
tivity is Web based.
Otherwise, §807.194 has no changes to the text of repealed
§807.144; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
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§807.195. Conduct Policy
Section 807.195 has no changes to the text of repealed
§807.145; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
§807.196. Tuition and Fees
The term "subjects" is changed to "classes." Otherwise,
§807.196 has no changes to the text of repealed §807.146;
however, it is renumbered to accommodate additions or dele-
tions throughout the chapter.
§807.197. Admission Requirements for Degree Granting
Schools
Section 807.197 has no changes to the text of repealed
§807.147; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
SUBCHAPTER L. PROGRESS STANDARDS
The Commission adopts new Subchapter L, Progress Stan-
dards, as follows:
§807.221. General Requirements for Progress Standards
The term "subject" is changed to "class." Otherwise, §807.221
has no changes to the text of repealed §807.161; however, it is
renumbered to accommodate additions or deletions throughout
the chapter.
§807.222. Progress Requirements for Residence Schools
The term "clock hour" is changed to "course time." Otherwise,
§807.222 has no changes to the text of repealed §807.162; how-
ever, it is renumbered to accommodate additions or deletions
throughout the chapter.
§807.223. Progress Requirements for Distance Education
Schools
Section 807.223 has no changes to the text of repealed
§807.163; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
§807.224. Progress Requirements for Degree Granting Schools
The term "subjects" is changed to "classes." Otherwise,
§807.224 has no changes to the text of repealed §807.164;
however, it is renumbered to accommodate additions or dele-
tions throughout the chapter.
SUBCHAPTER M. ATTENDANCE STANDARDS
The Commission adopts new Subchapter M, Attendance Stan-
dards, as follows:
§807.241. General Requirements for Attendance
Section 807.241(b) adds that Title IV schools are not required to
take attendance. Otherwise, §807.241 has no changes to the
text of repealed §807.171; however, it is renumbered to accom-
modate additions or deletions throughout the chapter.
§807.242. Attendance Requirements for Degree Granting
Schools
Section 807.242(a) claries that the requirements are for non-Ti-
tle IV schools and Title IV schools that voluntarily take atten-
dance. Additionally, the term "clock hour" is changed to "course
time." Otherwise, §807.242 has no changes to the text of re-
pealed §807.172; however, it is renumbered to accommodate
additions or deletions throughout the chapter.
§807.243. Termination of Enrollment
Section 807.243(b)(1) - 807.243(b)(4) adds the requirement that
a Title IV school that does not voluntarily take attendance must
terminate enrollment for a student whose participation in an
academically related activity cannot be documented at specied
points during the academic term.
Comment: The commenter inquired whether verication is in-
tended to occur at the end of each period and, if so, does this
establish the withdrawal date for refunds; if the verication indi-
cates that academically related activity ceased prior to the end
of a period, is that the effective withdrawal date; and what consti-
tutes verication and documentation. The commenter stated that
there is an existing subsection (c) in §807.173(a)(1) that conicts
with the proposed §807.243(b)(3) and §807.243(b)(4). Section
807.173(a)(1) requires institutions to terminate students at 10
consecutive days of absence. Verifying at the end of these points
could mean that a student could have exceeded the 10-consec-
utive-day requirement for residential students. The commenter
asked if Title IV schools are not required to take attendance,
does that mean that they are exempt from the attendance re-
quirements detailed in §807.173 (a)(1) as well as §807.172 and
§807.173(a). If so, that condition should be stated. If not, those
sections need to be revised to eliminate conicts and confusion.
Response: The Commission appreciates the commenter’s re-
quest for guidance. If a Title IV school does not voluntarily take
attendance, §807.263(d) requires that the school calculate re-
funds based on the scheduled hours of classes through the last
documented day of an academically related activity. Section
807.283 addresses record keeping requirements for both Title
IV and non-Title IV schools.
The Commission disagrees that there are conicts in §807.172
and §807.173 as these sections have been repealed. Section
807.243 sets out separate requirements for Title IV schools.
Section 807.243(c) species that for purposes of §807.243, the
denition of "month" is four weeks.
The term "subject" is changed to "class" and the term "clock
hour" is changed to "course time." Otherwise, §807.243 has
no changes to the text of repealed §807.173; however, it is
renumbered to accommodate additions or deletions throughout
the chapter.
§807.244. Make-up Work
The term "clock hour" is changed to "course time." Otherwise,
§807.244 has no changes to the text of repealed §807.174; how-
ever, it is renumbered to accommodate additions or deletions
throughout the chapter.
§807.245. Leaves of Absence
The term "subject" is changed to "class" and the term "clock
hour" is changed to "course time." Otherwise, §807.245 has
no changes to the text of repealed §807.175; however, it is
renumbered to accommodate additions or deletions throughout
the chapter.
SUBCHAPTER N. CANCELLATION AND REFUND POLICY
The Commission adopts new Subchapter N, Cancellation and
Refund Policy, as follows:
§807.261. Right to Cancel after Tour
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Section 807.261 has no changes to the text of repealed
§807.191; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
§807.262. Consummation of Refund
Section 807.262 has no changes to the text of repealed
§807.192; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
§807.263. Refund Requirements for Residence Schools
Section 807.263(d) adds instruction on the calculation of refunds
for Title IV and non-Title IV schools. Otherwise, §807.263 has
no changes to the text of repealed §807.193; however, it is
renumbered to accommodate additions or deletions throughout
the chapter.
§807.264. Penalties Relating to Refunds
Section 807.264 has no changes to the text of repealed
§807.194; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
SUBCHAPTER O. RECORDS
The Commission adopts new Subchapter O, Records, as fol-
lows:
§807.281. General Information for Records
Section 807.281 has no changes to the text of repealed
§807.211; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
§807.282. Student Records
Section 807.282 has no changes to the text of repealed
§807.212; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
§807.283. Attendance Record Keeping
Section 807.283(a) states that the requirements in this subsec-
tion apply only to non-Title IV schools.
Section 807.283(a)(1) provides that no separate master record
of attendance is required of a school that offers seminars or other
programs in which students do not change instructors during the
school day.
Section 807.283(a)(2) species that schools must maintain a
master record of attendance for each student that clearly reects
the number of scheduled hours each day and the hours of ab-
sence.
Section 807.283(a)(3) details the required manner in which each
instructor must maintain a record of attendance for each student.
Section 807.283(b)(1) adds the requirement for Title IV schools
to maintain a form signed and dated by the student to document
participation in an academically related activity. An e-mail sent
from the student’s e-mail account of record will meet this require-
ment.
Section 807.283(b)(2) adds the requirement that Title IV schools
maintain a class schedule, including the number of hours for
each class day or the number of scheduled hours for each week
for synchronous distance education for each student.
Section 807.283(c) adds that a Title IV school may voluntarily
take attendance to meet the requirements of Texas Education
Code, Chapter 132 and this chapter.
Comment: The commenter asked whether this amendment ap-
plies to all Title IV schools, regardless of whether they take atten-
dance. The commenter stated that a school can maintain these
records, but it is not clear how these amendments to the Atten-
dance Record Keeping section contribute in a meaningful way
to making refunds relative to the amendments to §807.263.
The commenter also stated that the proposed rule amendments
cannot be reasonably applied to distance education activities.
With respect to §807.283(b)(1), the commenter inquired what
TWC would expect for students participating in synchronous or
asynchronous distance education activities; whether the form is
signed and dated at the beginning of the term or in conjunction
with each "academically related activity" for either the residen-
tial or distance education activity; and, if the latter, would simple
proof sufce, such as submission of assignments, participating
in class communications and activities, including but not limited
to threaded discussions and/or chat rooms, or even taking atten-
dance in a residential setting.
The commenter further stated that §807.283(b)(2) does not
appear to accommodate asynchronous distance education
delivery, the most common method of delivery, because stu-
dents do not have "class days" and are not "scheduled." Finally,
courses that combine residential and distance education activity
are becoming increasingly common. The commenter asked
what TWC’s expectation is with respect to this delivery model
because, as written, these requirements are administratively
burdensome and are an impediment for institutions that wish to
offer courses via asynchronous distance education separately
or in combination with residential courses.
Response: The Commission intends that if a Title IV school uses
attendance to fulll the requirements, §807.283(b) would not ap-
ply. The Commission believes that maintaining documents ev-
idencing a student’s participation is essential in resolving any
refund conicts that may arise between students and schools.
Paragraph 807.283(b)(1) requires a form for each activity-not
just at the beginning of the term because that would document
the student’s presence only at the beginning of the term. Also,
this subsection provides for verication by e-mail for distance ed-
ucation. Additionally, a signed test or certain other signed docu-
ments generated through dened academically related activities
will meet the requirements. Furthermore, §807.283(c) provides
for voluntary taking of attendance to fulll the requirements.
Texas Education Code, Chapter 132 requires a different refund
policy based on completed lessons rather than scheduled hours
of attendance; therefore, the Commission does not address
asynchronous distance education in §807.283(b)(2).
The Commission recognizes that there are courses that combine
residence and distance education instruction. If the distance ed-
ucation portion is synchronous, the entire course is treated as
a residence course. If the distance education is asynchronous,
appropriate policies are applied to each part of the course.
§807.284. Employment Records
Section 807.284 has no changes to the text of repealed
§807.214; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
SUBCHAPTER P. COMPLAINTS
The Commission adopts new Subchapter P, Complaints, as fol-
lows:
§807.301. School Policy Regarding Complaints
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Section 807.301 has no changes to the text of repealed
§807.221; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
§807.302. Complaints and Investigations
Section 807.302 has no changes to the text of repealed
§807.222; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
SUBCHAPTER Q. TRUCK DRIVER TRAINING PROGRAMS
The Commission adopts new Subchapter Q, Truck Driver Train-
ing Programs, as follows:
§807.321. General Information Regarding Truck Driver Training
Section 807.321 species that truck driver instructors complete a
"truck driver instructor development course with at least 40 hours
of course time."
§807.322. Truck Driver Instructor Development Course
The term "clock hours" is changed to "course time." Otherwise,
§807.322 has no changes to the text of repealed §807.232; how-
ever, it is renumbered to accommodate additions or deletions
throughout the chapter.
§807.323. Behind-the-Wheel Instruction
Section 807.323 has no changes to the text of repealed
§807.233; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
§807.324. Motor Vehicle Insurance
Section 807.324 has no changes to the text of repealed
§807.234; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
§807.325. Prohibited Activities Regarding Truck Driver Training.
Section 807.325 has no changes to the text of repealed
§807.235; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
SUBCHAPTER R. CLOSED SCHOOLS
The Commission adopts new Subchapter R, Closed Schools, as
follows:
§807.341. School Closures
Section 807.341 has no changes to the text of repealed
§807.251; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
§807.342. Tuition Trust Account
Section 807.342 has no changes to the text of repealed
§807.252; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
SUBCHAPTER S. CEASE AND DESIST ORDERS
The Commission adopts new Subchapter S, Cease and Desist
Orders, as follows:
§807.361. Statement of Charges and Notice of Hearing on
Cease and Desist Orders
Section 807.361 provides that the Agency may issue a statement
of charges and notice of hearing to consider issuance of a cease
and desist order, if the Agency believes a person is operating a
career school or college without a certicate of approval.
§807.362. Contents of Statement of Charges and Notice of
Hearing
Section 807.362 changes the reference to "Executive Director"
to "Agency."
Section 807.362(2) changes the reference to "Commission" to
"Agency."
Otherwise, §807.362 has no changes to the text of repealed
§807.273; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
§807.363. Service of Statement of Charges and Hearing Notice
for the Issuance of Cease and Desist Orders
Section 807.363 has no changes to the text of repealed
§807.274; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
§807.364. Ex Parte Consultations
Section 807.364 adds requirements to ensure that the Agency
and all parties comply with standard prohibitions against ex parte
contacts.
§807.365. Hearing Decision and Final Review by the Commis-
sion
Section 807.365(a) claries that the hearing ofcer’s decision be-
comes nal on the 15th day after receipt in order to be consistent
with §807.365(b).
Section 807.365(c) species that the Commission must consider
a written appeal and promptly issue a decision. Additionally, if
oral argument is requested and approved, the Commission must
schedule and hold an oral argument not later than 90 days after
the receipt of the written appeal.
Otherwise, §807.365 has no changes to the text of repealed
§807.281; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
§807.366. Cease and Desist Order
Section 807.366(a) changes the reference to "Executive Direc-
tor" to "hearing ofcer," and species that a cease and desist
order also must be issued against the person operating a career
school or college without a certicate of approval.
Otherwise, §807.366 has no changes to the text of repealed
§807.282; however, it is renumbered to accommodate additions
or deletions throughout the chapter.
General Comments
Comment: The commenter contended that the amendments do
not address one of the more problematic areas of the rules,
specically refund policies. Texas Education Code §132.061
historically has required refunds for resident programs and syn-
chronous distance education courses to be based on the pe-
riod of enrollment. TWC has interpreted the period of enroll-
ment to mean the entire program of study computed on the basis
of course time. The recent amendments to §132.061(b)(4)(A)
through (F) have now added "program," indicating that the re-
fund time frame can be applied to either a "program or course."
The commenter stated that it is not clear under which conditions
either applies and asked whether an institution that offers degree
programs can make refunds based on the course, which is gen-
erally delivered over an academic quarter. The commenter as-
serted that the period of enrollment should mean a course/aca-
demic quarter because this is the period for which a student is
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actually enrolled and charged, which is how the U.S. Department
of Education denes "period of enrollment" and is the most com-
monly accepted practice in other states.
The commenter further stated that §132.061 of the Texas Educa-
tion Code requires that refunds for resident and synchronous dis-
tance education programs be based on the period of enrollment
computed as course time, while refunds for asynchronous pro-
grams must be based on lessons. It is common practice today for
institutions to utilize a combined residential and asynchronous
delivery model for some courses. The commenter maintained
that the existing statute and rules make it virtually impossible for
institutions to offer this "hybrid" model in Texas because a refund
policy would be difcult to formulate. An institution would effec-
tively have to establish a separate refund policy for each activity,
which is complicated, cumbersome, and confusing for the insti-
tution and students.
Response: The Commission recognizes that "hybrid" courses
combining asynchronous and synchronous components are
subject to two different refund policies. Texas Education Code
§132.061(b) establishes different refund policies for asyn-
chronous and synchronous distance education courses based
upon differences in how each type of course is dened. Under
§132.061(b)(8), refunds for asynchronous distance education
courses are computed on the basis of the number of lessons
in the course, whereas refunds for resident courses and syn-
chronous distance education courses are based on the period
of enrollment computed on the basis of course time expressed
in clock hours. The rules parallel the statutory requirements.
Accordingly, while establishing a separate refund policy for each
activity may be burdensome, the rule is consistent with statutory
requirements.
COMMENTS WERE RECEIVED FROM:
David Luce, ITT Educational Services
The Agency hereby certies that the adoption has been reviewed
by legal counsel and found to be within the Agency’s legal au-
thority to adopt.
SUBCHAPTER A. GENERAL PROVISIONS
40 TAC §807.2
The rules are adopted under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted rules affect Title 4, Texas Labor Code, particularly
Chapters 301 and 302, as well as Texas Education Code, Chap-
ter 132.
§807.2. Denitions.
In addition to the denitions contained in §800.2 of this title, the fol-
lowing words and terms, when used in this chapter, shall have the fol-
lowing meanings unless the context clearly indicates otherwise.
(1) Academic quarter--A period of instruction that includes
at least ten weeks of instruction, unless otherwise approved by the
Commission.
(2) Academic semester--A period of instruction that in-
cludes at least 15 weeks of instruction, unless otherwise approved by
the Commission.
(3) Academic term--An academic quarter, academic
semester, or other progress evaluation period.
(4) Academically related activity--An exam, tutorial, com-
puter-assisted instruction, academic counseling, academic advisement,
turning in a class assignment, or attending a study group that is assigned
by the institution, or other activity as determined by the Commission.
(5) Accountant--An independent certied public accoun-
tant properly registered with the appropriate state board of accountancy.
(6) Act--Texas Education Code, Chapter 132, Career
Schools and Colleges.
(7) Advertising--Any afrmative act designed to call atten-
tion to a school or program for the purpose of encouraging enrollment.
(8) Asynchronous distance education--Distance education
training that the Commission determines is not synchronous.
(9) Class or course--An identiable unit of instruction that
is part of a program of instruction.
(10) Coordinating Board--The Texas Higher Education
Coordinating Board.
(11) Course of instruction--A program or seminar.
(12) Course time--A course or class period that is:
(A) a 50-minute to 60-minute lecture, recitation, or
class, including a laboratory class or shop training, in a 60-minute
period;
(B) a 50-minute to 60-minute internship in a 60-minute
period; or
(C) 60 minutes of preparation in asynchronous distance
education.
(13) Distance education course--Either a seminar or a pro-
gram that is offered to non-residence school students via correspon-
dence or other media from a remote site on a self-paced schedule, ex-
cluding programs using interactive instruction.
(14) Distance education school--A school that offers only
distance education courses.
(15) Employment--A graduating or graduate student’s em-
ployment in the same or substantially similar occupation for which the
student was trained.
(16) Good reputation--A person is considered to be of good
reputation if the person:
(A) has never been convicted of a felony related to the
operation of a school, and the person has been rehabilitated, includ-
ing completion of parole or probation, from any other convictions that
would constitute risk of harm to the school or students as determined
by the Commission;
(B) has never been successfully sued for fraud or de-
ceptive trade practices within the last 10 years;
(C) does not own a school currently in violation of legal
requirements, has never owned a school with repeated violations, and
has never owned a school that closed with violations including, but not
limited to, unpaid refunds; and
(D) has not knowingly falsied or withheld information
from the Commission.
(17) Job placement--An afrmative effort by the school to
assist the student in obtaining employment in the same or substantially
similar stated occupation for which the student was trained.
(18) Master student registration list--A comprehensive list
with an entry made for any person who signs an enrollment agreement,
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makes a payment to attend the school, or attends a class. The entry
shall be made on the date the rst of these events occurs.
(19) Program or program of instruction--A postsecondary
program of organized instruction or study that may lead to an academic,
professional, or vocational degree, certicate, or other recognized ed-
ucational credential.
(20) Reimbursement contract basis--A school operating, or
proposing to operate, under a contract with a state or federal entity in
which the school receives payment upon completion of the training.
(21) Residence school--A school that offers at least one
program that includes classroom instruction or synchronous distance
education.
(22) School--A "career school or career college," as de-
ned in the Act, that includes each location where courses of instruction
shall be offered.
(23) Secondary education--Successful completion of pub-
lic, private, or home schooling at the high school level or obtainment
of a recognized high school equivalency credential.
(24) Seminar--A course of instruction that enhances a stu-
dent’s career, as opposed to a program that teaches skills and funda-
mental knowledge required for a stated occupation. A seminar may
include a workshop, an introduction to an occupation or cluster of oc-
cupations, a short course that teaches part of the skills and knowledge
for a particular occupation, language training, continuing professional
education, and review for postsecondary examination.
(25) Seminar school--A school that offers only seminars.
(26) Small school--A "small career school or college" as
dened in the Act.
(27) Stated occupation--An occupation for which a pro-
gram is offered that:
(A) is recognized by a state or federal law or by a state
or federal agency as existing or emerging;
(B) is in demand; and
(C) requires training to achieve entry-level procien-
cies.
(28) Student--Any individual solicited, enrolled, or trained
in Texas by a school.
(29) Suspension of enrollments--A Commission sanction
that requires the school to suspend enrollments, re-enrollments, adver-
tising, and solicitation, and to cease, in any way, advising prospective
students, either directly or indirectly, of the available courses of in-
struction.
(30) Synchronous distance education--The Commission
may determine distance education to be synchronous under the fol-
lowing conditions:
(A) The training is conducted simultaneously in real
time, or the training is conducted so that the manner of delivery ensures
that even if the instructor and student are separated by time, the course
time of instruction that the student experiences can be determined; and
(B) There is consistent interaction between the stu-
dent(s) and the instructor on a schedule that includes a denite time
for completion of the program and periodic veriable student comple-
tion/performance measures that allow the application of the progress
standards of Subchapter L and attendance standards of Subchapter M
of this chapter.
(31) Title IV school--A career school or college that par-
ticipates in student nancial aid programs under Title IV, Higher Edu-
cation Act of 1965 (20 U.S.C. Section 1070 et seq.).
(32) Tour--An inspection of the facilities and equipment
pertaining to a course of instruction.
(33) Week--Seven consecutive calendar days.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604093
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER B. CERTIFICATES OF
APPROVAL
40 TAC §807.14
The amendments are adopted under Texas Labor Code
§301.0015 and §302.002(d), which provide the Texas Work-
force Commission with the authority to adopt, amend, or repeal
such rules as it deems necessary for the effective administration
of Agency services and activities.
The adopted amendments affect Title 4, Texas Labor Code,
particularly Chapters 301 and 302, as well as Texas Education
Code, Chapter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604094
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER E. SCHOOL DIRECTOR AND
ADMINISTRATIVE STAFF
40 TAC §§807.62, 807.64, 807.66
The amendments are adopted under Texas Labor Code
§301.0015 and §302.002(d), which provide the Texas Work-
force Commission with the authority to adopt, amend, or repeal
such rules as it deems necessary for the effective administration
of Agency services and activities.
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The adopted amendments affect Title 4, Texas Labor Code,
particularly Chapters 301 and 302, as well as Texas Education
Code, Chapter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604095
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER F. INSTRUCTORS
40 TAC §§807.81 - 807.84
The rules are adopted under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted rules affect Title 4, Texas Labor Code, particularly
Chapters 301 and 302, as well as Texas Education Code, Chap-
ter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604096
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER G. COURSES OF
INSTRUCTION
40 TAC §§807.91 - 807.104
The repeals are adopted under Texas Labor Code §301.0015
and §302.002(d), which provide the Texas Workforce Commis-
sion with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted repeals affect Title 4, Texas Labor Code, particu-
larly Chapters 301 and 302, as well as Texas Education Code,
Chapter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604111
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER H. APPLICATION FEES AND
OTHER CHARGES
40 TAC §§807.111 - 807.113
The repeals are adopted under Texas Labor Code §301.0015
and §302.002(d), which provide the Texas Workforce Commis-
sion with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted repeals affect Title 4, Texas Labor Code, particu-
larly Chapters 301 and 302, as well as Texas Education Code,
Chapter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604112
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER I. ADVERTISING
40 TAC §§807.121 - 807.126
The repeals are adopted under Texas Labor Code §301.0015
and §302.002(d), which provide the Texas Workforce Commis-
sion with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted repeals affect Title 4, Texas Labor Code, particu-
larly Chapters 301 and 302, as well as Texas Education Code,
Chapter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604113
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Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER J. ADMISSION
40 TAC §§807.141 - 807.147
The repeals are adopted under Texas Labor Code §301.0015
and §302.002(d), which provide the Texas Workforce Commis-
sion with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted repeals affect Title 4, Texas Labor Code, particu-
larly Chapters 301 and 302, as well as Texas Education Code,
Chapter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604114
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER K. PROGRESS STANDARDS
40 TAC §§807.161 - 807.164
The repeals are adopted under Texas Labor Code §301.0015
and §302.002(d), which provide the Texas Workforce Commis-
sion with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted repeals affect Title 4, Texas Labor Code, particu-
larly Chapters 301 and 302, as well as Texas Education Code,
Chapter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604115
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER L. ATTENDANCE
STANDARDS
40 TAC §§807.171 - 807.175
The repeals are adopted under Texas Labor Code §301.0015
and §302.002(d), which provide the Texas Workforce Commis-
sion with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted repeals affect Title 4, Texas Labor Code, particu-
larly Chapters 301 and 302, as well as Texas Education Code,
Chapter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604116
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER M. CANCELLATION AND
REFUND POLICY
40 TAC §§807.191 - 807.194
The repeals are adopted under Texas Labor Code §301.0015
and §302.002(d), which provide the Texas Workforce Commis-
sion with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted repeals affect Title 4, Texas Labor Code, particu-
larly Chapters 301 and 302, as well as Texas Education Code,
Chapter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604117
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER N. RECORDS
40 TAC §§807.211 - 807.214
The repeals are adopted under Texas Labor Code §301.0015
and §302.002(d), which provide the Texas Workforce Commis-
sion with the authority to adopt, amend, or repeal such rules as it
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deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted repeals affect Title 4, Texas Labor Code, particu-
larly Chapters 301 and 302, as well as Texas Education Code,
Chapter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604118
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER O. COMPLAINTS
40 TAC §807.221, §807.222
The repeals are adopted under Texas Labor Code §301.0015
and §302.002(d), which provide the Texas Workforce Commis-
sion with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted repeals affect Title 4, Texas Labor Code, particu-
larly Chapters 301 and 302, as well as Texas Education Code,
Chapter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604119
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER P. TRUCK DRIVER TRAINING
PROGRAMS
40 TAC §§807.231 - 807.235
The repeals are adopted under Texas Labor Code §301.0015
and §302.002(d), which provide the Texas Workforce Commis-
sion with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted repeals affect Title 4, Texas Labor Code, particu-
larly Chapters 301 and 302, as well as Texas Education Code,
Chapter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604120
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER Q. CLOSED SCHOOLS
40 TAC §807.251, §807.252
The repeals are adopted under Texas Labor Code §301.0015
and §302.002(d), which provide the Texas Workforce Commis-
sion with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted repeals affect Title 4, Texas Labor Code, particu-
larly Chapters 301 and 302, as well as Texas Education Code,
Chapter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604121
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER R. CEASE AND DESIST
ORDERS
40 TAC §§807.271 - 807.282
The repeals are adopted under Texas Labor Code §301.0015
and §302.002(d), which provide the Texas Workforce Commis-
sion with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted repeals affect Title 4, Texas Labor Code, particu-
larly Chapters 301 and 302, as well as Texas Education Code,
Chapter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604122
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Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER G. STAFF EDUCATION
REQUIREMENTS
40 TAC §§807.101 - 807.103
The rules are adopted under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted rules affect Title 4, Texas Labor Code, particularly
Chapters 301 and 302, as well as Texas Education Code, Chap-
ter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604097
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER H. COURSES OF
INSTRUCTION
40 TAC §§807.121 - 807.134
The rules are adopted under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted rules affect Title 4, Texas Labor Code, particularly
Chapters 301 and 302, as well as Texas Education Code, Chap-
ter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604099
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER I. APPLICATION FEES AND
OTHER CHARGES
40 TAC §§807.151 - 807.153
The rules are adopted under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted rules affect Title 4, Texas Labor Code, particularly
Chapters 301 and 302, as well as Texas Education Code, Chap-
ter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604098
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER J. ADVERTISING
40 TAC §§807.171 - 807.176
The rules are adopted under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted rules affect Title 4, Texas Labor Code, particularly
Chapters 301 and 302, as well as Texas Education Code, Chap-
ter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604101
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
ADOPTED RULES August 25, 2006 31 TexReg 6817
SUBCHAPTER K. ADMISSION
40 TAC §§807.191 - 807.197
The rules are adopted under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted rules affect Title 4, Texas Labor Code, particularly
Chapters 301 and 302, as well as Texas Education Code, Chap-
ter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604102
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER L. PROGRESS STANDARDS
40 TAC §§807.221 - 807.224
The rules are adopted under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted rules affect Title 4, Texas Labor Code, particularly
Chapters 301 and 302, as well as Texas Education Code, Chap-
ter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604103
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER M. ATTENDANCE
STANDARDS
40 TAC §§807.241 - 807.245
The rules are adopted under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted rules affect Title 4, Texas Labor Code, particularly
Chapters 301 and 302, as well as Texas Education Code, Chap-
ter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604104
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER N. CANCELLATION AND
REFUND POLICY
40 TAC §§807.261 - 807.264
The rules are adopted under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted rules affect Title 4, Texas Labor Code, particularly
Chapters 301 and 302, as well as Texas Education Code, Chap-
ter 132.
§807.263. Refund Requirements for Residence Schools.
(a) Students are entitled to a full refund for classes attended if
the school does not provide a class with:
(1) an approved instructor;
(2) an instructor for whom an application has been properly
submitted to the Commission; or
(3) a temporary instructor for whom the school submitted
notice to the Commission.
(b) If a class has no instructor for more than one class period,
students are entitled to a full refund for each such class attended.
(c) The length of a program, for purposes of calculating re-
funds owed, is the shortest scheduled time period in which the program
may be completed by continuous attendance of a full-time student.
(d) A non-Title IV school, or a Title IV school voluntarily tak-
ing attendance, shall calculate refunds for students based upon sched-
uled hours of classes through the last date of attendance. A Title IV
school shall calculate refunds for students based upon scheduled hours
of classes through the last documented day of an academically related
activity. Neither type of school shall count leaves of absence, suspen-
sions, school holidays, days when classes are not offered, and summer
vacations for purposes of calculating a student’s refund.
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(e) For all schools other than distance education, combination
distance education-residence, and seminars, a student may cancel en-
rollment, request a full refund, and request a release from any obliga-
tions to the school within three days, excluding Saturdays, Sundays,
and legal holidays following:
(1) the rst day of the student’s scheduled classes if the stu-
dent is not provided an opportunity to tour the school facilities, which
includes inspection of equipment, before signing an enrollment con-
tract; or
(2) the day the tour of the school facilities, including in-
spection of the equipment, is completed, when provided before the rst
day of the student’s scheduled classes.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604105
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER O. RECORDS
40 TAC §§807.281 - 807.284
The rules are adopted under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted rules affect Title 4, Texas Labor Code, particularly
Chapters 301 and 302, as well as Texas Education Code, Chap-
ter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604106
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER P. COMPLAINTS
40 TAC §807.301, §807.302
The rules are adopted under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted rules affect Title 4, Texas Labor Code, particularly
Chapters 301 and 302, as well as Texas Education Code, Chap-
ter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604107
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER Q. TRUCK DRIVER TRAINING
PROGRAMS
40 TAC §§807.321 - 807.325
The rules are adopted under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted rules affect Title 4, Texas Labor Code, particularly
Chapters 301 and 302, as well as Texas Education Code, Chap-
ter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604108
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER R. CLOSED SCHOOLS
40 TAC §807.341, §807.342
The rules are adopted under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted rules affect Title 4, Texas Labor Code, particularly
Chapters 301 and 302, as well as Texas Education Code, Chap-
ter 132.
ADOPTED RULES August 25, 2006 31 TexReg 6819
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604109
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
SUBCHAPTER S. CEASE AND DESIST
ORDERS
40 TAC §§807.361 - 807.366
The rules are adopted under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The adopted rules affect Title 4, Texas Labor Code, particularly
Chapters 301 and 302, as well as Texas Education Code, Chap-
ter 132.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 8, 2006.
TRD-200604110
Reagan Miller
Deputy Director for Workforce and UI Policy
Texas Workforce Commission
Effective date: August 28, 2006
Proposal publication date: May 26, 2006
For further information, please call: (512) 475-0829
TITLE 43. TRANSPORTATION
PART 3. AUTOMOBILE THEFT
PREVENTION AUTHORITY
CHAPTER 57. AUTOMOBILE THEFT
PREVENTION AUTHORITY
43 TAC §57.36
The Automobile Theft Prevention Authority (ATPA) adopts
amendments to §57.36, concerning the level of funding for
projects receiving ATPA grant funds. ATPA has statutory
authority to determine funding levels. The amendments are
adopted, with one grammatical change in subsection (f) to the
proposed version, which was published in the Texas Register,
on March 24, 2006 (31 TexReg 2448). The text of the adopted
rules will be republished. The adopted amendments to sub-
section (d) include a requirement of a cash match by a grantee
in order to receive ATPA funds beginning in the rst year of
funding by ATPA. Currently, a cash match is required only
after the second year of funding. The current maximum levels
of funding are not changed, and grantees funded at an 80%
level will be able to applicable for additional funding if needed.
Subsection (e) is amended to require that the cash match must
be expended before any ATPA funds are used, beginning in the
rst year of funding. In this manner, ATPA hopes to encourage
a minimal level of self-funding starting with new grantees the
rst year of funding. Match funding should enable ATPA to
spread its funding across more grantees and provide sufcient
ATPA funding for successful projects that should be continued
at current activity levels or expanded. Other changes in text are
proposed for grammar, consistency and format.
No written comments were received regarding adoption of the
amendments.
These amendments are adopted under Texas Civil Statutes, Ar-
ticle 4413(37), §6(a). The ATPA interprets §6(a) as authorizing
it to adopt rules implementing its statutory powers and duties,
which includes determining levels of funding and conditions for
ATPA grant projects as part of its plan for providing nancial sup-
port to combat automobile theft and economic automobile theft
as required by §7 and §8 of Article 4413(37). §57.36 -- Article
4413(37) §§6(a), 7, 8.
§57.36. Level of Funding for Grant Projects.
(a) Except as provided in subsection (f) of this section, the
level of ATPA funding for a project may not exceed the following an-
nual rates:
(1) Years 1 and 2--100% of the grant request for each year.
(2) Year 3 and thereafter--80% of the second year award.
(b) Projects that have been funded previously from federal or
other private sources may apply for ATPA funding as continuation
grants. The ATPA will assume funding of the project at a ratio level
commensurate with the project’s funding history.
(c) Equipment costs funded by the ATPA during a project’s
rst year shall be deducted before the calculation of subsequent year
funding.
(d) A grantee must contribute a cash match of 20% of the total
ATPA award, for each year of funding, in order to be eligible for ATPA
funds.
(e) A grantee awarded ATPA funds must expend its 20% cash
contribution prior to the expenditure of any ATPA funds.
(f) A grantee, in an 80% funding year, may apply for addi-
tional funding above 80% of the second year award, including for the
consolidation of existing grant programs or the inclusion of new agen-
cies in a current grant program.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Automobile Theft Prevention Authority
Effective date: August 29, 2006
Proposal publication date: March 24, 2006
For further information, please call: (512) 374-5101
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Proposed Rule Reviews
Texas Animal Health Commission
Title 4, Part 2
The Texas Animal Health Commission (commission) will review and
consider for readoption, revision, or repeal of Chapter 47, concern-
ing "Approved Personnel", in accordance with the Texas Government
Code, §2001.039. The rules to be reviewed are found in Chapter 47,
which is located in Title 4, Part 2, of the Texas Administrative Code and
contain the following sections: §47.1, "Denitions"; §47.2, "General
Requirements", §47.3, "Requirements for Brucellosis Testing", §47.4,
"Brucellosis Calfhood Vaccination Requirements", §47.5 "Suspension
or Revocation of Approved Personnel Status", and §47.6, "Restoration
of Approved Personnel Status".
Elsewhere in this issue of the Texas Register, the Texas Animal Health
Commission proposes amendments to §47.1 and §47.2
The commission nds reason for the rule to continue to exist but
will consider comments related to re-adoption of these rules, whether
amendments or changes are needed, or whether repeal of the chapter
is appropriate. Any changes to the rules will be proposed by the
commission after reviewing the rules and considering the comments
received in response to this notice. Any proposed rule changes will
then appear in the "Proposed Rules " section of the Texas Register
and will be adopted in accordance with the requirements of the
Administrative Procedure Act, Texas Government Code Annotated,
Chapter 2001. The comment period will last for 30 days beginning
with the publication of this notice of intention to review. Comments or
questions regarding this notice of intention to review may be submitted
in writing, within 30 days following the publication of this notice
in the Texas Register, to Delores Holubec, P.O. Box 12966, Austin,
Texas 78711-2966. They may also be sent by facsimile to (512)
719-0721 or by e-mail to "comments@tahc.state.tx.us." Comments




Texas Animal Health Commission
Filed: August 14, 2006
The Texas Animal Health Commission (commission) will review and
consider for readoption, revision, or repeal of Chapter 49, concerning
"Equine", in accordance with the Texas Government Code, §2001.039.
The rules to be reviewed are found in Chapter 49, which is located in Ti-
tle 4, Part 2, of the Texas Administrative Code and contain the follow-
ing sections: §49.1, "Equine Infectious Anemia (EIA): Identication
and handling of Infected Equine"; and §49.2, "Interstate Movement
Requirements", and §49.3, "Requirements for Dealer Recordkeeping".
The commission nds reason for the rule to continue to exist but
will consider comments related to re-adoption of these rules, whether
amendments or changes are needed, or whether repeal of the chapter
is appropriate. Any changes to the rules will be proposed by the
commission after reviewing the rules and considering the comments
received in response to this notice. Any proposed rule changes will
then appear in the "Proposed Rules" section of the Texas Register
and will be adopted in accordance with the requirements of the
Administrative Procedure Act, Texas Government Code Annotated,
Chapter 2001. The comment period will last for 30 days beginning
with the publication of this notice of intention to review. Comments or
questions regarding this notice of intention to review may be submitted
in writing, within 30 days following the publication of this notice
in the Texas Register, to Delores Holubec, P.O. Box 12966, Austin,
Texas 78711-2966. They may also be sent by facsimile to (512)
719-0721 or by e-mail to "comments@tahc.state.tx.us." Comments




Texas Animal Health Commission
Filed: August 14, 2006
The Texas Animal Health Commission (commission) will review and
consider for readoption, revision, or repeal of Chapter 53, concerning
"Market Regulation", in accordance with the Texas Government Code,
§2001.039. The rules to be reviewed are found in Chapter 53, which
is located in Title 4, Part 2, of the Texas Administrative Code and con-
tain the following sections: §53.1, "Facilities"; §53.2, "Release of Ani-
mals", §53.3, "Quarantine", §53.4, "Market Identication", and §53.5,
"Market Recordkeeping".
The commission nds reason for the rule to continue to exist but
will consider comments related to re-adoption of these rules, whether
amendments or changes are needed, or whether repeal of the chapter
is appropriate. Any changes to the rules will be proposed by the
commission after reviewing the rules and considering the comments
received in response to this notice. Any proposed rule changes will
then appear in the "Proposed Rules" section of the Texas Register
and will be adopted in accordance with the requirements of the
Administrative Procedure Act, Texas Government Code Annotated,
Chapter 2001. The comment period will last for 30 days beginning
with the publication of this notice of intention to review. Comments or
RULE REVIEW August 25, 2006 31 TexReg 6823
questions regarding this notice of intention to review may be submitted
in writing, within 30 days following the publication of this notice
in the Texas Register, to Delores Holubec, P.O. Box 12966, Austin,
Texas 78711-2966. They may also be sent by facsimile to (512)
719-0721 or by e-mail to "comments@tahc.state.tx.us." Comments




Texas Animal Health Commission
Filed: August 14, 2006
The Texas Animal Health Commission (commission) will review and
consider for readoption, revision, or repeal of Chapter 56, concerning
"Grants, Gifts and Donations", in accordance with the Texas Govern-
ment Code, §2001.039. The rules to be reviewed are found in Chapter
56, which is located in Title 4, Part 2, of the Texas Administrative Code
and contain the following sections: §56.1, "Purpose", §56.2, "Deni-
tions", §56.3, "Acceptance of Grants, Gifts and Donations", §56.4, "So-
licitation", §56.5, "Restricted/Unrestricted", §56.6, "Standards of con-
duct between Employers and Ofcers and Private Donors", and §56.7,
"Acceptance of Gift from Party to Contested Case Prohibited" .
The commission nds reason for the rule to continue to exist but
will consider comments related to re-adoption of these rules, whether
amendments or changes are needed, or whether repeal of the chapter
is appropriate. Any changes to the rules will be proposed by the
commission after reviewing the rules and considering the comments
received in response to this notice. Any proposed rule changes will
then appear in the "Proposed Rules" section of the Texas Register
and will be adopted in accordance with the requirements of the
Administrative Procedure Act, Texas Government Code Annotated,
Chapter 2001. The comment period will last for 30 days beginning
with the publication of this notice of intention to review. Comments or
questions regarding this notice of intention to review may be submitted
in writing, within 30 days following the publication of this notice
in the Texas Register, to Delores Holubec, P.O. Box 12966, Austin,
Texas 78711-2966. They may also be sent by facsimile to (512)
719-0721 or by e-mail to "comments@tahc.state.tx.us." Comments




Texas Animal Health Commission
Filed: August 14, 2006
Texas State Board of Examiners of Psychologists
Title 22, Part 21
In accordance with §2001.039, Government Code, the Texas State
Board of Examiners of Psychologists submits the following notice of
its ongoing plan to review all current Board rules. The Board will
review these rules at its regularly scheduled public meetings according
to the plan below. The Board will review the specied rules at its
regularly scheduled meeting during the rst month of the review
period. The review will be published as part of the Board’s agenda for
that meeting. Written comments will be accepted from the public for
the Board’s consideration at the review.
The review will involve an examination of each rule; a review of the
stated purpose for adopting the rule as it currently exists along with an
assessment by the Board as to whether the reason for the adopting the
rule still exists taking into consideration the current Psychologists’ Li-
censing Act, all other applicable state and federal law and rules (includ-
ing the procedural rules for contested hearings before the State Ofce
of Administrative Hearings), the mission of the Board, any comments
received from the public; and input from the staff of the Board.
The Board will publish the results of its review of each rule in the Texas
Register for review and accept submission of public comment in accor-
dance with the applicable provisions of the Administrative Procedures
Act. The Board will review all comments received at the next regularly
scheduled meeting during the stated review period, take any further ac-
tion it deems necessary, and adopt its review of the rule. The Board will
then publish notice of its adoption of its review of each rule in the Texas
Register.
For review in November 2006 - January 2007, this Board will review
Chapter 470, Administrative Procedure (All), and Chapter 471, Re-
newals (All).
For review in February 2007 - April 2007, this Board will review Chap-
ter 465, Rules of Practice (§§465.1 - 465.10), and Chapter 473, Fees
(All).
For review in May 2007 - August 2007, this Board will review Chapter
465, Rules of Practice (§§465.11 - 465.20).
For review in September 2007 - November 2007, this Board will review
Chapter 465, Rules of Practice (§§465.21 - 465.38).
For review in December 2007 - February 2008, this Board will review
Chapter 461, General Rulings (All).
For review in March - May 2008, this Board will review Chapter 463,
Applications and Examinations (All).
For review in June - August 2008, this Board will review Chapter 469,
Complaints and Enforcement (All).
The public is invited to submit comments on any of the rules to be
reviewed. All comments and/or questions should be directed to Brenda
Skiff, Open Records Coordinator/Legal Assistant, Texas State Board





Texas State Board of Examiners of Psychologists
Filed: August 14, 2006
Adopted Rule Reviews
Finance Commission of Texas
Title 7, Part 1
The Finance Commission of Texas, on behalf of the Ofce of Con-
sumer Credit Commissioner (agency), has completed the review of
Texas Administrative Code, Title 7, Part 1, Chapter 1, Subchapter E
(§§1.501-1.505), concerning Interest Charges on Loans; Subchapter
F (§§1.601 and 1.603-1.606), concerning Alternate Charges for Con-
sumer Loans; Subchapter G (§§1.701-1.708), concerning Interest and
Other Charges on Secondary Mortgage Loans; Subchapter H (§§1.751-
1.752, 1.754-1.755, and 1.758-1.761), concerning Refunds in Precom-
puted Loans; and Subchapter I (§§1.801-1.811 and 1.814), concerning
Insurance, pursuant to Texas Government Code, §2001.039.
Notice of the review of 7 TAC, Chapter 1, Subchapters E through I
was published in the Texas Register as required on June 30, 2006 (31
31 TexReg 6824 August 25, 2006 Texas Register
TexReg 5365). The agency received no comments in response to that
notice.
The Ofce of Consumer Credit Commissioner, which administers these
rules, believes that the reasons for initially adopting the rules contained
in these subchapters continue to exist. However, the agency determined
that these rules should be relocated and that certain revisions are appro-
priate and necessary. The proposed repeals of Subchapters E through I,
as well as the proposed new sections contained within new Chapter 83,
are being concurrently published elsewhere in this issue of the Texas
Register and will be open for an additional 31-day public comment pe-
riod prior to nal adoption or repeal by the commission.
Any questions or written comments pertaining to the proposed
changes (published elsewhere in this issue) resulting from this
rule review should be directed to Laurie Hobbs, Assistant General
Counsel, Ofce of Consumer Credit Commissioner, 2601 North
Lamar Boulevard, Austin, Texas 78705-4207, or by e-mail to lau-
rie.hobbs@occc.state.tx.us.
Subject to the proposed repeals of Subchapters E through I, the com-
mission nds that the reasons for initially adopting these rules continue
to exist, and readopts these sections without changes in accordance
with the requirements of Texas Government Code, §2001.039.





Finance Commission of Texas
Filed: August 11, 2006
Texas State Board of Pharmacy
Title 22, Part 15
The Texas State Board of Pharmacy adopts the review of Chapter 281,
concerning Administrative Practice and Procedures, pursuant to the
Texas Government Code §2001.039, regarding Agency Review of Ex-
isting Rules. The proposed review was published in the June 23, 2006,
issue of the Texas Register (31 TexReg 515).
No comments were received.




Texas State Board of Pharmacy
Filed: August 16, 2006
The Texas State Board of Pharmacy adopts the review of Chapter 311,
concerning Code of Conduct, pursuant to the Texas Government Code
§2001.039, regarding Agency Review of Existing Rules. The proposed
review was published in the June 23, 2006, issue of the Texas Register
(31 TexReg 5152).
No comments were received.




Texas State Board of Pharmacy
Filed: August 16, 2006
RULE REVIEW August 25, 2006 31 TexReg 6825
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6827
31 TexReg 6828 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6829
31 TexReg 6830 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6831
31 TexReg 6832 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6833
31 TexReg 6834 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6835
31 TexReg 6836 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6837
31 TexReg 6838 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6839
31 TexReg 6840 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6841
31 TexReg 6842 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6843
31 TexReg 6844 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6845
31 TexReg 6846 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6847
31 TexReg 6848 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6849
31 TexReg 6850 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6851
31 TexReg 6852 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6853
31 TexReg 6854 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6855
31 TexReg 6856 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6857
31 TexReg 6858 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6859
31 TexReg 6860 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6861
31 TexReg 6862 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6863
31 TexReg 6864 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6865
31 TexReg 6866 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6867
31 TexReg 6868 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6869
31 TexReg 6870 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6871
31 TexReg 6872 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6873
31 TexReg 6874 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6875
31 TexReg 6876 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6877
31 TexReg 6878 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6879
31 TexReg 6880 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6881
31 TexReg 6882 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6883
31 TexReg 6884 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6885
31 TexReg 6886 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6887
31 TexReg 6888 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6889
31 TexReg 6890 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6891
31 TexReg 6892 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6893
31 TexReg 6894 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6895
31 TexReg 6896 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6897
31 TexReg 6898 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6899
31 TexReg 6900 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6901
31 TexReg 6902 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6903
31 TexReg 6904 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6905
31 TexReg 6906 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6907
31 TexReg 6908 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6909
31 TexReg 6910 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6911
31 TexReg 6912 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6913
31 TexReg 6914 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6915
31 TexReg 6916 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6917
31 TexReg 6918 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6919
31 TexReg 6920 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6921
31 TexReg 6922 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6923
31 TexReg 6924 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6925
31 TexReg 6926 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6927
31 TexReg 6928 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6929
31 TexReg 6930 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6931
31 TexReg 6932 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6933
31 TexReg 6934 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6935
31 TexReg 6936 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6937
31 TexReg 6938 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6939
31 TexReg 6940 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6941
31 TexReg 6942 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6943
31 TexReg 6944 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6945
31 TexReg 6946 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6947
31 TexReg 6948 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6949
31 TexReg 6950 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6951
31 TexReg 6952 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6953
31 TexReg 6954 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6955
31 TexReg 6956 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6957
31 TexReg 6958 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6959
31 TexReg 6960 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6961
31 TexReg 6962 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6963
31 TexReg 6964 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6965
31 TexReg 6966 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6967
31 TexReg 6968 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6969
31 TexReg 6970 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6971
31 TexReg 6972 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6973
31 TexReg 6974 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6975
31 TexReg 6976 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6977
31 TexReg 6978 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6979
31 TexReg 6980 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6981
31 TexReg 6982 August 25, 2006 Texas Register
TABLES AND GRAPHICS August 25, 2006 31 TexReg 6983
Texas Department of Agriculture
Request for Proposals - Texas Agricultural Finance Authority
Financial Advisor
1. Purpose.
The Texas Agricultural Finance Authority (the Authority), a public au-
thority established within the Texas Department of Agriculture (the
Department), seeks proposals in response to this Request for Propos-
als (RFP) from rms with the qualications and experience required to
provide nancial advisory services to the Authority. This RFP is issued
for the purpose of selecting a nancial advisor for all nancing matters
as described herein.
The Authority reserves the right to select one or more co-nancial ad-
visors from rms that respond to this RFP. The Authority’s decision
to select a co-nancial advisor, if any, will be determined by the eval-
uation of the responses to the RFP. Please indicate in Part 1 of your
response whether your rm would like to serve as only a nancial ad-
visor, only a co- nancial advisor, or either.
2. Background of the Authority.
The Authority was created by the Texas Legislature under Texas Agri-
culture Code (the Code), Chapter 58, for the purpose of nancing inno-
vative, diversied, or value-added production, processing, marketing,
or exporting businesses in Texas and for providing nancial assistance
for other rural economic development activities. The Authority is gov-
erned by a nine-member Board of Directors (the Board), appointed by
the Governor with the consent of the State Senate for two-year stag-
gered terms. Employees of the Department are designated by the Com-
missioner of Agriculture to administer the Authority. The Authority
provides nancing alternatives through instruments including direct
loans, loan guaranties, loan participation, insurance or co-insurance.
Chapter 58 and Chapter 59 of the Code provide for the issuance by the
Authority of revenue bonds and general obligation bonds. Chapter 58
and Chapter 59 of the Code also provide for the issuance by the Au-
thority of revenue bonds and general obligation bonds. Under Chapter
58 of the Code, the Authority is authorized to issue up to $230 million
in general obligation bonds and up to $500 million in revenue bonds
for rural agricultural development and agricultural related projects in
the state of Texas. Under Chapter 59 of the Code, the Authority may
issue up to $300 million of general obligation bonds for nancing agri-
cultural real estate.
The Board may approve eligible borrowers for nancing through di-
rect loans, loan guaranties, loan participation, direct issuance of obli-
gations, or other nancial instruments.
3. Scope of Services.
The nancial advisor is to be responsible for all duties and services nec-
essary or advisable to facilitate the issuance of bonds and other obli-
gations, including but not limited to: devising and recommending to
the Board a plan of nancing for bonds to be issued, which plan shall
include a maturity schedule and other terms and conditions, as well re-
sult in the most advantageous terms to the Authority, consistent with a
minimum effective interest rate; determining the timing of the offering
and the sizing of the issue; participating in document preparation and
assisting bond counsel in the coordination of the offering; preparing
such information, as necessary, for the rating agencies and upon Au-
thority approval, assisting in the presentation to such agencies; assist-
ing the Authority in maintaining on-going relationships with the credit
rating agencies; participation in POS and OS preparation and delivery
of a camera-ready copy to the printer; advising the Authority concern-
ing the need for credit enhancement and assisting in the negotiations
regarding such; assisting in the approval process of the Bond Review
Board and any other agency as necessary to the issuance of the bonds;
assisting in closing details and post- closing duties, including the devel-
opment of a nal report to the Bond Review Board to include a veri-
cation of all costs of issuance and preparation of a complete bond tran-
script; answering questions or requests for additional information from
prospective purchasers; evaluating any bids submitted for the purchase
of the bonds; advising the Authority with respect to the investment
of bonds proceeds and the accounting of arbitrage earnings; assisting
the Authority in providing information to various legislators and other
state agencies; advising the staff of the Authority and the Board of on-
going development in the bond industry as they affect the Authority;
soliciting bids for, contracting with, and paying on behalf of the Au-
thority, fees associated with the printing of bond offering documents,
ratings, trustee and paying agent fees and related services when neces-
sary; monitoring and controlling the costs of fees and expenses incurred
in connection with the issuance of the bonds; monitoring, suggesting
and advising the Authority on refunding opportunities, derivatives and
other nancial products that would help the Authority lower its cost of
borrowing; and all other matters necessary or incidental to the issuance
and administration of debt obligations.
In addition, the nancial advisor shall advise the Authority on any mat-
ters that might have an affect on the Authority or any of its outstanding
issues. The Authority will be responsible for allocating duties and tasks
between the Financial Advisor and Co- Financial Advisor, if any, com-
mensurate with level of compensations.
The nancial advisor and co-nancial advisor, if any, will not be per-
mitted to underwrite any portion of an issue or program for the Author-
ity during the term of employment.
4. Form of Response.
a. Overview of the Firm.
Provide a description of the rm, including general experience and his-
tory in public nance, date founded, number of ofces, location and
number of professionals and employees in each ofce, total number of
employees and professionals in the rm, description of specialty prac-
tice areas and rm philosophy. Describe structure of rm ownership
(e.g., publicly held corporation, partnership, etc.) and any parents, af-
liates, or subsidiaries of the rm.
b. Qualications.
List the experience since January 1, 1997, of the rm and/or profes-
sionals proposed to be assigned to the Authority (see number 6 below
also), as nancial advisor, nancial consultant, or senior manager on a
negotiated underwriting for the following types of issuers and issues.
If listing experience of a professional while at a different rm, please
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specify the name of the rm. Please include the name of the issuer, title
of the bonds, date of the bonds, par amount of the issue, type of sale,
and role the rm played. Tabular format is acceptable.
By Issuer Type as follows: State of Texas issuers; Other issuers in the
State of Texas; Regional authorities and state- level issuers in states
other that Texas.
By Issue Type as follows: State level General Obligation Bonds; State
Revenue Bonds; Tax Exempt Commercial Paper; Taxable Commercial
Paper.
Please select one transaction from the above list that you feel best
demonstrates your ability to serve the Authority and describe in de-
tail the nancial issues involved in the transaction and your rm’s ap-
proach to the analysis. (Please limit your discussion to no more than
two pages.)
c. Other Experience.
Please describe your experience with respect to the following topics.
Include any specic suggestions or practices that as nancial advisor
you would recommend for the Authority. The topics are: arbitrage
compliance; continuing disclosure compliance; investor relation pro-
grams; interest rate swaps and other derivatives.
d. Bond Sale Pricing.
Describe the steps your rm would take as nancial advisor to ensure
the bidding process on competitive sales and the pricing process on
negotiated sales renders the lowest true interest cost for the Authority.
What role do you suggest the Authority play in organizing the sales
effort of the bonds (i.e., establishing priority of orders, designation
rules, etc.)? What techniques would be most effective for the State
to achieve its HUB participation goals on competitive and negotiated
transactions? What techniques would you employ to evaluate senior
and co-manager performance on a specic transaction?
e. Credit Relations.
Describe your rm’s proposed approach to maintaining rating agency
relationships for the Authority.
Describe your rm’s recommended approach, if any, to developing and
maintaining investor relations programs. Address the costs and benets
of such programs and how they relate to continuing disclosure require-
ments.
f. Resumes.
Provide brief resumes for those individuals who would be assigned to
serve the Authority. Indicate the individuals’ years of experience in
public nance, any relevant licenses they hold, and how any particular
area of expertise would benet the Authority. Specify who would be
assigned as the primary day-to-day contact for the Authority and indi-
cated the role they played in the transactions listed above.
g. Business Practices.
Please describe your rm’s previous experience and involvement work-
ing with Historically Underutilized Businesses (HUB) certied rms
(if your rm is not HUB certied) or as a HUB certied rm, in a
co-nancial advisor relationship. Please describe your rm’s approach
to working with co-nancial advisor, including level of effort, and di-
vision of duties.
Please describe efforts made by your rm to encourage and develop
the participation of minorities and women in your rm’s provision of
nancial advisory services or underwriting, if any.
h. Conict of Interest.
Please disclose any conicts of interest. Disclose all contractual or in-
formal business arrangement/agreements, including fee arrangements
and consulting agreements between your Firm and the Authority, its
staff and/or its Board, or any entity that provides services to the Au-
thority.
i. References.
Please provide names, addresses, and phone numbers of at least two
references.
j. Fee Structure.
Please provide your fee structure, including if applicable, hourly rates,
a per transaction maximum on hourly fees, at fees, and a per transac-
tion cap on expenses (not to be exceeded without prior approval from
the Authority). Fees based on a percentage of the par amount of the
bonds or on a per bond basis are discouraged.
5. Term of Agreement.
The contract term is to be for a period beginning with the date of hiring
by the Authority to August 31, 2007. The Board may renew the con-
tract, at its option, for up to (2) additional terms of one (1) year each.
The Board retains the right to terminate the contract for any reason and
at any time, upon the payment of then earned fees and expenses.
6. Proposal Modication.
Any proposal may be modied or withdrawn, even after received by
the Authority, at any time prior to the proposal due date. No material
changes will be allowed after the expiration of the proposed due date;
however, non-substantive correction or deletions may be made with
the approval of the Authority. The Authority also reserves the right to
make amendments to the RFP by giving written notice to all rms who
receive the RFP and publishing notice thereof in the Texas Register.
7. Time Schedule.
Proposals are due no later than 5:00 p.m. September 29, 2006. Pro-
posal responses, modications or addenda to an original response re-
ceived by the Authority after the specied time and date for closing
will not be considered. Each rm is responsible for ensuring that its
response reaches the Authority before the proposed due date. Firms
should submit one unbound original and three (3) copies of their pro-
posal to: Mr. Robert Wood, Assistant Commissioner for Rural Eco-
nomic Development, IN RESPONSE TO RFP: FINANCIAL AD-
VISOR, Texas Agricultural Finance Authority, c/o Texas Department
of Agriculture, P.O. Box 12847, Austin, Texas 78711, Street, Address:
1700 N. Congress, Stephen F. Austin Bldg., 10th Floor, Austin, Texas
78701.
A duly authorized representative of the rm must execute the submit-
ted RFP response. An unsigned proposal will not be accepted. All
proposals become the property of the Authority. Proposals must set
forth accurate and complete information as required by this RFP. Oral
instruction of offers will not be considered. Contact with Board Mem-
bers regarding this RFP is expressly prohibited and will result in dis-
qualication of your proposal. Questions regarding this RFP should
be submitted, in writing, to Mr. Robert Wood, assistant commissioner
for rural economic development, at the address listed above or by fax,
(512) 936-0300.
8. Basis of Award.
Department staff designated to administer the Authority programs will
review the proposals as directed by the Board. The selection will be
based on demonstrated competence, experience, knowledge and qual-
ications, as well as the reasonableness of the proposed fee.
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Firms responding are encouraged to maintain a Texas ofce staffed
with personnel who are responsible for providing nancial advisory
services to the Authority. By this RFP, however, the Authority has not
committed itself to employ a nancial advisor nor does the suggested
scope of service or term of agreement below require that the nancial
advisor be employed for any or all of those purposes. The Authority
reserves the right to make those decisions after receipt of proposals and
the Authority’s decision on these matters is nal.
The Authority reserves the right to negotiate individual elements of any
proposal and to reject any and all proposals.
9. Cost Incurred in Responding.
All costs directly or indirectly related to preparation of a response to
the RFP or any oral presentation required to supplement and/or clarify
the RFP which may be required by the Authority shall be the sole re-
sponsibility of, and shall be borne by the applicant.
10. Release of Information and Open Records.
All proposals shall be deemed, once submitted, to be the property of the
Authority and subject to the Texas Public Information Act (the Act).
Under the Act, information submitted in response to this RFP may not
be released by the Authority during the proposal evaluation process
or prior to the awarding of a contract. After the evaluation process is
completed by the Authority and a contract is awarded, proposals and





Texas Department of Agriculture
Filed: August 16, 2006
Ofce of the Attorney General
Notice Regarding Private Real Property Rights Preservation
Act Guidelines
In 1995, the Legislature enacted the Private Real Property Rights
Preservation Act (Act), Texas Government Code Chapter 2007. As
required by the Act, the Ofce of the Attorney General prepared
guidelines to assist governmental entities in identifying and evaluating
those governmental actions that might result in a taking of private
real property. The guidelines were rst published in the January 12,
1996 issue of the Texas Register (21 TexReg 387). The Act requires
that the Ofce of the Attorney General review the guidelines at least
annually and revise them as necessary. The guidelines are available at
www.oag.state.tx.us/AG_Publications/txts/propertyguide2005.shtml.
The most recent revision was published in the November 25, 2005
issue of the Texas Register (30 TexReg 7911).
The Ofce of the Attorney General has begun its annual review and
invites comments, suggestions, or information on whether the guide-
lines are consistent with the decisions of the United States and Texas
supreme courts from June 1, 2005 through June 30, 2006. Any com-
ments must be submitted no later than September 25, 2006. Please
address comments to Jeb Boyt, Assistant Attorney General, Adminis-
trative Law Division, Ofce of the Attorney General, P.O. Box 12548,
Austin, Texas 78701-2548, or at jeb.boyt@oag.state.tx.us or via fac-
simile at (512) 320-0167. The Ofce of the Attorney General will re-
view any comments submitted and will publish notice of any revisions




Of¿ce of the Attorney General
Filed: August 16, 2006
Ofce of Consumer Credit Commissioner
Notice of Rate Ceilings
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§303.003 and §303.009, Texas Finance Code.
The weekly ceiling as prescribed by §303.003 and §303.009 for
the period of August 21, 2006 - August 27, 2006 is 18% for Con-
sumer1/Agricultural/Commercial2/credit thru $250,000.
The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of August 21, 2006 - August 27, 2006 is 18% for Commercial
over $250,000.
1Credit for personal, family or household use.




Of¿ce of Consumer Credit Commissioner
Filed: August 15, 2006
Credit Union Department
Applications to Expand Field of Membership
Notice is given that the following applications have been led with the
Credit Union Department and are under consideration:
An application was received from First Service Credit Union, Houston,
Texas to expand its eld of membership. The proposal would permit
employees of Brock Specialty Services Ltd., who work in or are su-
pervised from the South Texas Project Electric Generating Stations,
Wadsworth, TX 77483, to be eligible for membership in the credit
union.
An application was received from Firstmark Credit Union (#1), San
Antonio, Texas to expand its eld of membership. The proposal would
permit persons who live, work, worship or attend school in and busi-
nesses located in Atascosa County, Texas, to be eligible for member-
ship in the credit union.
An application was received from Firstmark Credit Union (#2), San
Antonio, Texas to expand its eld of membership. The proposal would
permit persons who live, work, worship or attend school in and busi-
nesses located in Bandera County, Texas, to be eligible for membership
in the credit union.
An application was received from Firstmark Credit Union (#3), San
Antonio, Texas to expand its eld of membership. The proposal would
permit persons who live, work, worship or attend school in Bexar
County, Texas, to be eligible for membership in the credit union.
An application was received from Firstmark Credit Union (#4), San
Antonio, Texas to expand its eld of membership. The proposal would
permit persons who live, work, worship or attend school in and busi-
nesses located in Comal County, Texas, to be eligible for membership
in the credit union.
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An application was received from Firstmark Credit Union (#5), San
Antonio, Texas to expand its eld of membership. The proposal would
permit persons who live, work, worship or attend school in and busi-
nesses located in Guadalupe County, Texas, to be eligible for member-
ship in the credit union.
An application was received from Firstmark Credit Union (#6), San
Antonio, Texas to expand its eld of membership. The proposal would
permit persons who live, work, worship or attend school in and busi-
nesses located in Kendall County, Texas, to be eligible for membership
in the credit union.
An application was received from Firstmark Credit Union (#7), San
Antonio, Texas to expand its eld of membership. The proposal would
permit persons who live, work, worship or attend school in and busi-
nesses located in Medina County, Texas, to be eligible for membership
in the credit union.
An application was received from Firstmark Credit Union (#8), San
Antonio, Texas to expand its eld of membership. The proposal would
permit persons who live, work, worship or attend school in and busi-
nesses located in Wilson County, Texas, to be eligible for membership
in the credit union.
Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from the
date of this publication. Credit unions that wish to comment on any
application must also complete a Notice of Protest form. The form
may be obtained by contacting the Department at (512) 837-9236 or
downloading the form at http://www.tcud.state.tx.us/applications.html.
Any written comments must provide all information that the interested
party wishes the Department to consider in evaluating the application.
All information received will be weighed during consideration of the
merits of an application. Comments or a request for a meeting should
be addressed to the Texas Credit Union Department, 914 East Anderson





Filed: August 16, 2006
Notice of Final Action Taken
In accordance with the provisions of 7 TAC Section 91.103, the Credit
Union Department provides notice of the nal action taken on the fol-
lowing application(s):
Application(s) to Expand Field of Membership - Approved
TexasOne Community Credit Union (Conditional), Houston, Texas -
See Texas Register issue dated May 28, 2004.
Neighborhood Credit Union, Dallas, Texas (Conditional) - See Texas
Register issue dated April 29, 2005.
Public Employees Credit Union, Austin, Texas - See Texas Register
issue dated May 26, 2006.
City Credit Union, Dallas, Texas - See Texas Register issue dated May
26, 2006.
Application(s) for a Merger or Consolidation - Approved Mid-Valley
Federal Credit Union (White Oak) and East Texas Professional Credit
Union (Longview) - See Texas Register issue dated April 28, 2006.
Application(s) to Amend Articles of Incorporation - Approved
Plus4 Credit Union, Houston, Texas - See Texas Register issue dated
June 30, 2006.
Articles of Incorporation - 50 Years to Perpetuity - Approved
Sweetex Credit Union, Longview, Texas
First United Credit Union, Tyler, Texas
Telco Plus Credit Union, Longview, Texas
Corpus Christi City Employees Credit Union, Corpus Christi, Texas
The Electric Utilities Credit Union, Big Spring, Texas
Denison District Telephone Credit Union, Denison, Texas
Dallas Santa Fe Credit Union, Garland, Texas
Carroll Childers Credit Union, Houston, Texas
Schlumberger Employees Credit Union, Sugar Land, Texas
City Credit Union, Dallas, Texas
Intercorp Credit Union, Amarillo, Texas
GH&H Employees Credit Union, Dickinson, Texas
Application(s) for a Foreign Branch Ofce - Approved
Assemblies of God Credit Union, Springeld, Missouri - See Texas





Filed: August 16, 2006
Deep East Texas Council of Governments
Request for Proposals Financial and Compliance Audit
1. Overview
The Deep East Texas Council of Governments is now accepting Re-
quest for Proposals (RFP) to contract for a nancial and compliance
audit for the year ending September 30, 2006. The proposal includes
options to extend the contract for up to four (4) additional years.
2. Obtaining full RFP and Submission Information
The full RFP can be obtained at http://www.detcog.org or by contact-
ing:
Patricia DuBose, Controller
Phone: (409) 384.5704 Ext. 264
Fax: (409) 384.5390
Email: pdubose@detcog.org





Deep East Texas Council of Governments
Filed: August 15, 2006
Ofce of the Governor, Economic Development
and Tourism Division
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Texas Industry Development
The Ofce of the Governor, Economic Development and Tourism Di-
vision hereby gives notice that The Texas Small Business Industrial
Corporation is accepting applications for loans to be funded through
the Texas Industry Development Revolving Loan program.
The Texas Industry Development Revolving Loan Program, provides
capital to Texas communities and eligible 501(c) 3 corporations at fa-
vorable market rates. The program supports eligible tax exempt public
purpose projects that stimulate economic development within the com-
munity. The loans are available with low cost, variable rate long-term
nancing with the term of the loan not extending beyond the useful life
of the assets and up to bond maturity in 2025.
Eligible projects must meet the project denition as described in the
Development Corporation Act of 1979, the Texas Industry Develop-
ment Program Guidelines, and all appropriate state and federal regu-
lations as applicable to the program. Examples of public projects in-
clude: public facilities; community infrastructure (i.e. water, wastewa-
ter, drainage, streets); remediation on public land/facilities; and public
transportation. Loan terms are available for participants with a credit
rating of an A or above with a term not to exceed December 2025.
A project must be found to be required or suitable for the promotion of
economic development as deemed by the Corporation’s board of direc-
tors in the performance of its public purposes, functions, and duties.
A project will not be eligible for funding under the program for mov-
ing existing jobs from one municipality or county in Texas to another
municipality or county within the state.
Applications will be accepted at any time during a quarterly round. The
quarterly round will close at 5:00 p.m., September 1, 2006. Application
may be found at:
http://www.governor.state.tx.us/divi-
sions/ecodev/ed_bank/TID_loan_program
For additional information, please contact Donna Weinberger-Rourke
with The Ofce of the Governor, Economic Development and Tourism




Of¿ce of the Governor, Economic Development and Tourism Division
Filed: August 10, 2006
Texas Commission on Environmental Quality
Agreed Orders
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(the Code), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the proposed orders and the opportunity to
comment must be published in the Texas Register no later than the 30th
day before the date on which the public comment period closes, which
in this case is September 25, 2006. Section 7.075 also requires that
the commission promptly consider any written comments received and
that the commission may withdraw or withhold approval of an AO if a
comment discloses facts or considerations that indicate that consent is
inappropriate, improper, inadequate, or inconsistent with the require-
ments of the statutes and rules within the commission’s jurisdiction
or the commission’s orders and permits issued in accordance with the
commission’s regulatory authority. Additional notice of changes to a
proposed AO is not required to be published if those changes are made
in response to written comments.
A copy of each proposed AO is available for public inspection at both
the commission’s central ofce, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the appli-
cable regional ofce listed as follows. Written comments about an AO
should be sent to the enforcement coordinator designated for each AO
at the commission’s central ofce at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on September 25,
2006. Written comments may also be sent by facsimile machine to the
enforcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, §7.075 provides that
comments on the AOs shall be submitted to the commission in writing.
(1) COMPANY: Lezli E. McPhail dba 7th St Cleaners; DOCKET
NUMBER: 2006-0915-DCL-E; IDENTIFIER: Regulated Entity Ref-
erence Number (RN) RN104962931; LOCATION: Fort Worth, Tarrant
County, Texas; TYPE OF FACILITY: dry cleaner drop station; RULE
VIOLATED: 30 TAC §337.10(a) and Texas Health and Safety Code
(THSC), §374.102, by failing to complete and submit the required
registration form; PENALTY: $711; ENFORCEMENT COORDINA-
TOR: Alison Echlin, (512) 239-3308; REGIONAL OFFICE: 2301
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.
(2) COMPANY: Albertson’s, Inc. dba Albertson’s Express
4159; DOCKET NUMBER: 2006-0459-PST-E; IDENTIFIER:
RN102029709; LOCATION: Abilene, Taylor County, Texas; TYPE
OF FACILITY: convenience store with retail sales of gasoline; RULE
VIOLATED: 30 TAC §334.50(d)(1)(B)(ii) and Texas Water Code (the
Code), §26.3475(c)(1), by failing to conduct reconciliation of detailed
inventory control records; PENALTY: $3,600; ENFORCEMENT
COORDINATOR: Christina Martinez, (512) 239-0739; REGIONAL
OFFICE: 1977 Industrial Boulevard, Abilene, Texas 79602-7833,
(915) 698-9674.
(3) COMPANY: Aleem Enterprises, Inc. dba A’s Cleaners and dba
Comet Cleaners; DOCKET NUMBER: 2006-0717-DCL-E; IDENTI-
FIER: RN104102579 and RN100695089; LOCATION: Dallas, Dal-
las County, Texas; TYPE OF FACILITY: dry cleaner drop stations;
RULE VIOLATED: 30 TAC §337.11(e) and THSC, §374.102(a), by
failing to renew the registration for facilities one and two by complet-
ing and submitting the required registration form; PENALTY: $1,896;
ENFORCEMENT COORDINATOR: Harvey Wilson, (512) 239-0321;
REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth, Texas 76118-
6951, (817) 588-5800.
(4) COMPANY: City of Alvarado; DOCKET NUMBER: 2006-0542-
MWD-E; IDENTIFIER: RN101917334; LOCATION: Alvarado,
Johnson County, Texas; TYPE OF FACILITY: domestic wastewater
treatment; RULE VIOLATED: 30 TAC §305.125(1), Texas Pollutant
Discharge Elimination System (TPDES) Permit Number 10567001
Efuent Limitations and Monitoring Requirements Number 1, and
the Code, §26.121(a), by failing to comply with permitted efuent
limitations; and 30 TAC §319.1 and TPDES Permit Number 10567001
Monitoring and Reporting Requirements Number 1, by failing to
include the daily maximum ow parameter data on the discharge
monitoring report; PENALTY: $11,760; ENFORCEMENT COORDI-
NATOR: Carolyn Lind, (903) 535-5100; REGIONAL OFFICE: 2301
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.
(5) COMPANY: Nghien Pham dba BJ’s Cleaners; DOCKET NUM-
BER: 2006-0714-DCL-E; IDENTIFIER: RN100651462; LOCA-
TION: Arlington, Tarrant County, Texas; TYPE OF FACILITY:
IN ADDITION August 25, 2006 31 TexReg 6989
dry cleaning; RULE VIOLATED: 30 TAC §337.11(e) and THSC,
§374.102(a), by failing to renew the facility’s registration; and 30 TAC
§337.14(c) and the Code, §5.702, by failing to pay dry cleaner regis-
tration fees; PENALTY: $948; ENFORCEMENT COORDINATOR:
Samuel Short, (512) 239-5363; REGIONAL OFFICE: 2301 Gravel
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.
(6) COMPANY: Mary V. Mai dba C K Cleaners; DOCKET NUMBER:
2006-1010-DCL-E; IDENTIFIER: RN104958251; LOCATION:
Huntsville, Walker County, Texas; TYPE OF FACILITY: dry cleaning
drop station; RULE VIOLATED: 30 TAC §337.10(a) and THSC,
§374.102, by failing to complete and submit the required registration
form; PENALTY: $711; ENFORCEMENT COORDINATOR: Deana
Holland, (512) 239-2504; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(7) COMPANY: Coffman Tank Trunks, Inc.; DOCKET NUMBER:
2006-0857-MSW-E; IDENTIFIER: RN101556108; LOCATION:
Decatur, Wise County, Texas; TYPE OF FACILITY: transporter of
municipal solid waste (MSW); RULE VIOLATED: 30 TAC §330.7(a),
by failing to prevent the transportation of MSW to an unauthorized
disposal site; PENALTY: $800; ENFORCEMENT COORDINATOR:
Dana Shuler, (512) 239-2505; REGIONAL OFFICE: 2301 Gravel
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.
(8) COMPANY: Javier Moreno dba Comet Cleaners; DOCKET
NUMBER: 2006-0760-DCL-E; IDENTIFIER: RN102212578; LO-
CATION: Arlington, Tarrant County, Texas; TYPE OF FACILITY:
dry cleaner; RULE VIOLATED: 30 TAC §337.11(e) and THSC,
§374.102(a), by failing to renew the facility’s registration by com-
pleting and submitting the required registration form; PENALTY:
$948; ENFORCEMENT COORDINATOR: Harvey Wilson, (512)
239-0321; REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.
(9) COMPANY: Duke Energy Field Services, LP; DOCKET NUM-
BER: 2006-0674-AIR-E; IDENTIFIER: RN100216613; LOCATION:
Borger, Hutchinson County, Texas; TYPE OF FACILITY: natural gas
processing plant; RULE VIOLATED: 30 TAC §116.115(c), Air Permit
Number 5654A, Special Condition Number 2, and THSC, §382.085(b),
by failing to prevent the unauthorized release of air contaminants into
the atmosphere; PENALTY: $9,760; ENFORCEMENT COORDINA-
TOR: Suzanne Walrath, (512) 239-2134; REGIONAL OFFICE: 3918
Canyon Drive, Amarillo, Texas 79109-4933, (806) 353-9251.
(10) COMPANY: El Dorado Utility District; DOCKET NUMBER:
2006-0550-MWD-E; IDENTIFIER: RN101607299; LOCATION:
Houston, Harris County, Texas; TYPE OF FACILITY: wastewater
treatment plant; RULE VIOLATED: 30 TAC §305.125(1), (4), and
(5), TPDES Permit Number 11302001, Permit Conditions 2.g., and
the Code, §26.121(a)(1), by failing to prevent unauthorized discharges
of waste; PENALTY: $6,720; ENFORCEMENT COORDINATOR:
Brent Hurta, (512) 239-6589; REGIONAL OFFICE: 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(11) COMPANY: Graff Cleaners, Inc.; DOCKET NUMBER:
2006-0627-DCL-E; IDENTIFIER: RN104062062, RN104062088,
and RN104062070; LOCATION: Victoria and El Campo; Victoria
and Wharton Counties, Texas; TYPE OF FACILITY: dry cleaning
drop stations; RULE VIOLATED: 30 TAC §337.10(a) and THSC,
§374.102(a), by failing to complete and submit the required regis-
tration form for facility numbers 1, 2, and 3; PENALTY: $2,844;
ENFORCEMENT COORDINATOR: Jorge Ibarra, (817) 588-5800;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500; 6300 Ocean Drive, Suite 1200, Corpus
Christi, Texas 78412-5503, (361) 825-3100.
(12) COMPANY: Khushi Services Inc. dba In Style Cleaners and
Alterations; DOCKET NUMBER: 2006-0827-DCL-E; IDENTIFIER:
RN104968441; LOCATION: Austin, Travis County, Texas; TYPE OF
FACILITY: dry cleaning drop station; RULE VIOLATED: 30 TAC
§337.10(a) and THSC, §374.102, by failing to complete and submit
the required registration form; PENALTY: $948; ENFORCEMENT
COORDINATOR: Rajesh Acharya, (512) 239-0577; REGIONAL OF-
FICE: 1921 Cedar Bend Drive, Suite 150, Austin, Texas 78758-5336,
(512) 339-2929.
(13) COMPANY: Innovene USA LLC; DOCKET NUMBER: 2006-
0469-AIR-E; IDENTIFIER: RN100238708; LOCATION: Alvin, Bra-
zoria County, Texas; TYPE OF FACILITY: petrochemical manufac-
turing plant; RULE VIOLATED: 30 TAC §101.20(3) and §116.715(a),
Flexible Permit Number 95/PSD-TX-854, Special Condition Number
1, and THSC, §382.085(b), by failing to comply with permitted emis-
sions limits; PENALTY: $17,100; ENFORCEMENT COORDINA-
TOR: Bryan Elliott, (512) 239-6162; REGIONAL OFFICE: 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(14) COMPANY: James D. Kim dba Inwood Shirt and Dry Clean-
ing; DOCKET NUMBER: 2006-0972-DCL-E; IDENTIFIER:
RN104620232; LOCATION: Dallas, Dallas County, Texas; TYPE OF
FACILITY: dry cleaning drop station; RULE VIOLATED: 30 TAC
§337.11(e) and THSC, §374.102, by failing to renew the facility’s
registration by completing and submitting the required registration
form; PENALTY: $711; ENFORCEMENT COORDINATOR: Cheryl
Thompson, (817) 588-5800; REGIONAL OFFICE: 2301 Gravel
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.
(15) COMPANY: Jack Brown Cleaners, Inc. dba One Price Clean-
ers; DOCKET NUMBER: 2006-0719-DCL-E; IDENTIFIER:
RN104200571 and RN104200654; LOCATION: Austin, Travis
County, Texas; TYPE OF FACILITY: dry cleaner drop stations;
RULE VIOLATED: 30 TAC §337.10(a) and THSC, §374.102(a), by
failing to complete and submit the required registration forms for
facilities 1 and 2; PENALTY: $1,422; ENFORCEMENT COORDI-
NATOR: Harvey Wilson, (512) 239-0321; REGIONAL OFFICE:
1921 Cedar Bend Drive, Suite 150, Austin, Texas 78758-5336, (512)
339-2929.
(16) COMPANY: City of Maud; DOCKET NUMBER: 2006-0418-
MWD-E; IDENTIFIER: RN103138202; LOCATION: Maud, Bowie
County, Texas; TYPE OF FACILITY: domestic wastewater system;
RULE VIOLATED: 30 TAC §305.125(1) and (17), TPDES Permit
Number 14025001, Efuent Limitations and Monitoring Requirements
Numbers 1, 2, and 3, Sludge Provisions, and the Code, §26.121(a),
by failing to comply with the permitted efuent limits for pH, total
suspended solids (TSS), and chlorine and by failing to submit the an-
nual sludge report; PENALTY: $5,600; ENFORCEMENT COORDI-
NATOR: Brent Hurta, (512) 239-6589; REGIONAL OFFICE: 2916
Teague Drive, Tyler, Texas 75701-3756, (903) 535-5100.
(17) COMPANY: Milam Investment, Inc. dba Dandy’s; DOCKET
NUMBER: 2006-0014-PST-E; IDENTIFIER: RN101635712; LOCA-
TION: Austin, Travis County, Texas; TYPE OF FACILITY: conve-
nience store with retail sales of gasoline; RULE VIOLATED: 30 TAC
§334.50(b)(1)(A) and the Code, §26.3475(c)(1), by failing to mon-
itor the underground storage tanks (USTs) for releases; PENALTY:
$1,540; ENFORCEMENT COORDINATOR: Rajesh Acharya, (512)
239-0577; REGIONAL OFFICE: 1921 Cedar Bend Drive, Suite 150,
Austin, Texas 78758-5336, (512) 339-2929.
(18) COMPANY: Millennium Petrochemicals Inc.; DOCKET NUM-
BER: 2006-0477-AIR-E; IDENTIFIER: RN100224450; LOCATION:
La Porte, Harris County, Texas; TYPE OF FACILITY: petrochemical
plant; RULE VIOLATED: 30 TAC §116.115(b)(2)(F) and (c), Air Per-
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mit Number 5040, Special Condition 1, and THSC, §382.085(b), by
failing to comply with the permitted volatile organic compound emis-
sion limits and by failing to prevent unauthorized emissions of carbon
monoxide; PENALTY: $12,840; ENFORCEMENT COORDINATOR:
Daniel Siringi, (409) 898-3838; REGIONAL OFFICE: 5425 Polk Av-
enue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(19) COMPANY: Monterey Mushrooms, Inc.; DOCKET NUMBER:
2006-0558-IWD-E; IDENTIFIER: RN100831312; LOCATION:
Madisonville, Madison County, Texas; TYPE OF FACILITY: mush-
room farm; RULE VIOLATED: 30 TAC §305.125(1), TPDES Permit
Number 01896, Efuent Limitations and Monitoring Requirements
Number 1, and the Code, §26.121(a), by failing to comply with permit
efuent limits; PENALTY: $38,640; ENFORCEMENT COORDI-
NATOR: Marlin Bullard, (254) 751-0335; REGIONAL OFFICE:
6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, (254)
751-0335.
(20) COMPANY: North Dallas Swiss Cleaners, Ltd.; DOCKET
NUMBER: 2006-0996-DCL-E; IDENTIFIER: RN104990338; LO-
CATION: Dallas, Dallas County, Texas; TYPE OF FACILITY: dry
cleaners drop station; RULE VIOLATED: 30 TAC §337.10(a) and
THSC, §374.102, by failing to complete and submit the required
registration form; PENALTY: $948; ENFORCEMENT COORDINA-
TOR: Suzanne Walrath, (512) 239-2134; REGIONAL OFFICE: 2301
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.
(21) COMPANY: Owens Corning; DOCKET NUMBER: 2006-
0591-AIR-E; IDENTIFIER: RN100225291; LOCATION: Irving,
Dallas County, Texas; TYPE OF FACILITY: roong asphalt and
shingle manufacturing; RULE VIOLATED: 30 TAC §116.110(a)
and §116.315(a), and THSC, §382.085(b), by failing to submit a
permit renewal application; PENALTY: $9,240; ENFORCEMENT
COORDINATOR: Edward Moderow, (512) 239-2680; REGIONAL
OFFICE: 2301 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.
(22) COMPANY: Ozark Bottled Water, Inc. dba Hill Country
Springs; DOCKET NUMBER: 2006-0420-MLM-E; IDENTIFIER:
RN101179521; LOCATION: Austin, Travis County, Texas; TYPE OF
FACILITY: water bottling; RULE VIOLATED: 30 TAC §290.46(e),
(e)(5)(F), (f), (m)(1)(C) and (4), and (s)(2), by failing to operate the
system under the supervision of a Class "C" operator, by failing to
provide continuous turbidity and disinfectant residual monitors, by
failing to make the public water system’s operating records acces-
sible for review during the inspection, by failing to inspect tanks
annually to determine that instrumentation and controls are working
properly, by failing to maintain all water treatment units, storage, and
pressure maintenance facilities, distribution system lines, and related
appurtenances in a watertight condition, and by failing to properly
calibrate laboratory equipment used for compliance testing; 30 TAC
§290.39(j), by failing to provide notice to the executive director prior
to making signicant changes and additions to the existing system;
30 TAC §290.42(d)(2)(A), (d)(5), (f)(2)(A), (i), and (j), and the Code,
§26.121(a), by failing to provide vacuum breakers on each hose bibb,
by failing to provide ow measuring devices to measure the raw
water supplied and the treated water discharged from the facility, by
failing to have a standby or reserve unit chemical feeder for each
chemical feeder that is needed to comply with a treatment technique
or maximum contamination level requirement, by failing to obtain au-
thorization from the TCEQ to discharge wastewater from the facility’s
water treatment process, and by failing to use an approved disinfectant
media for the disinfection of potable water; and 30 TAC §290.51(a)(3)
and the Code, §5.702, by failing to pay past due public health service
fees; PENALTY: $3,762; ENFORCEMENT COORDINATOR: Kent
Heath, (512) 239-4575; REGIONAL OFFICE: 1921 Cedar Bend
Drive, Suite 150, Austin, Texas 78758-5336, (512) 339-2929.
(23) COMPANY: PNH Star Enterprises, Inc. dba Dry Clean
USA; DOCKET NUMBER: 2006-0794-DCL-E; IDENTIFIER:
RN104967013; LOCATION: Arlington, Tarrant County, Texas; TYPE
OF FACILITY: dry cleaner; RULE VIOLATED: 30 TAC §337.10(a)
and THSC, §374.102, by failing to complete and submit the required
registration form; PENALTY: $854; ENFORCEMENT COORDI-
NATOR: Jorge Ibarra, (817) 588-5800; REGIONAL OFFICE: 2301
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.
(24) COMPANY: Producers Cooperative Elevator; DOCKET NUM-
BER: 2006-0659-PST-E; IDENTIFIER: RN102789062; LOCATION:
Dougherty, Floyd County, Texas; TYPE OF FACILITY: grain ele-
vator; RULE VIOLATED: 30 TAC §334.8(c)(5)(B)(ii), by failing to
timely renew a previously issued TCEQ delivery certicate by sub-
mitting a properly completed UST registration and self-certication
form; PENALTY: $600; ENFORCEMENT COORDINATOR: Shon-
tay Wilcher, (512) 239-2136; REGIONAL OFFICE: 4630 50th Street,
Suite 600, Lubbock, Texas 79414-3520, (806) 796-7092.
(25) COMPANY: Rosa Maria Ramon; DOCKET NUMBER:
2006-0281-MSW-E; IDENTIFIER: RN104406079; LOCATION:
Laredo, Webb County, Texas; TYPE OF FACILITY: property; RULE
VIOLATED: 30 TAC §330.5(c), by failing to prevent the unauthorized
disposal of MSW; 30 TAC §324.4(1), 40 Code of Federal Regulations
(CFR) §279.22(b)(2), and THSC, §371.041, by failing to ensure used
oil is stored in a manner that does not endanger the public health
or environment; and 30 TAC §324.1 and 40 CFR §279.22(c)(1), by
failing to label or mark clearly containers storing used oil; PENALTY:
$3,800; ENFORCEMENT COORDINATOR: Michael Meyer, (512)
239-4492; REGIONAL OFFICE: 1804 West Jefferson Avenue, Har-
lingen, Texas 78550-5247, (956) 425-6010.
(26) COMPANY: City of Rhome; DOCKET NUMBER: 2006-0551-
MWD-E; IDENTIFIER: RN102181815; LOCATION: Rhome, Wise
County, Texas; TYPE OF FACILITY: wastewater treatment; RULE
VIOLATED: 30 TAC §305.125(5) and TPDES Permit Number
10701001, Operational Requirements Number 1, by failing to at
all times properly operate and maintain all facilities and systems
of treatment and control; 30 TAC §305.125(1) and TPDES Permit
Number 10701001, Permit Conditions Number 2(g), and the Code,
§26.121(a), by failing to prevent unauthorized discharges from the
collection system; 30 TAC §305.125(9) and TPDES Permit Number
10701001, Monitoring and Reporting Requirements Number 7(a),
by failing to verbally notify the TCEQ within 24 hours and submit
written notication within ve days of becoming aware of the unau-
thorized discharge; 30 TAC §305.125(1) and TPDES Permit Number
10701001, Monitoring and Reporting Requirements Number 7(c), by
failing to report any efuent violation that deviates from the permitted
efuent limitation by more than 40%; 30 TAC §305.125(17) and
TPDES Permit Number 10701001, Sludge Provisions, by failing
to submit the annual sludge report; and 30 TAC §305.125(1) and
TPDES Permit Number 10701001, Efuent Limitations and Mon-
itoring Requirements Numbers 1 and 3, and the Code, §26.121(a),
by failing to comply with permitted efuent limitations for ve-day
biochemical oxygen demand (BOD5), pH, TSS, and ow; PENALTY:
$25,520; ENFORCEMENT COORDINATOR: Laurie Eaves, (512)
239-4495; REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.
(27) COMPANY: San Antonio Water System; DOCKET NUMBER:
2006-0636-MWD-E; IDENTIFIER: RN100851518; LOCATION: San
Antonio, Bexar County, Texas; TYPE OF FACILITY: wastewater col-
lection system line; RULE VIOLATED: the Code, §26.121(a), by fail-
ing to prevent unauthorized discharges into or adjacent to any water
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in the state; PENALTY: $8,720; ENFORCEMENT COORDINATOR:
Lynley Doyen, (512) 239-1364; REGIONAL OFFICE: 14250 Judson
Road, San Antonio, Texas 78233-4480, (210) 490-3096.
(28) COMPANY: Craton Taylor dba Taylor Trucking Sand &
Gravel; DOCKET NUMBER: 2006-0521-WQ-E; IDENTIFIER:
RN103719787; LOCATION: Manseld, Tarrant County, Texas; TYPE
OF FACILITY: landll; RULE VIOLATED: 30 TAC §281.25(a)(4)
and 40 CFR §122.26(c), by failing to obtain authorization to dis-
charge storm water associated with industrial activity; PENALTY:
$2,520; ENFORCEMENT COORDINATOR: Cheryl Thompson,
(817) 588-5800; REGIONAL OFFICE: 2301 Gravel Drive, Fort
Worth, Texas 76118-6951, (817) 588-5800.
(29) COMPANY: U.S. Department of the Army Corpus Christi Army
Depot; DOCKET NUMBER: 2006-0514-AIR-E; IDENTIFIER:
RN100223197; LOCATION: Corpus Christi, Nueces County, Texas;
TYPE OF FACILITY: aircraft repair; RULE VIOLATED: 30 TAC
§122.145(2)(B) and §122.146(5)(D), and THSC, §382.085(b), by
failing to submit a timely semi-annual deviation report and an ac-
curate annual compliance certication report; PENALTY: $1,640;
ENFORCEMENT COORDINATOR: Libby Hogue, (512) 239-1165;
REGIONAL OFFICE: 6300 Ocean Drive, Suite 1200, Corpus Christi,
Texas 78412-5503, (361) 825-3100.
(30) COMPANY: Victoria’s Cleaners and Alterations Inc.; DOCKET
NUMBER: 2006-0666-DCL-E; IDENTIFIER: RN100597541; LO-
CATION: Austin, Travis County, Texas; TYPE OF FACILITY:
dry cleaners; RULE VIOLATED: 30 TAC §337.10(a) and THSC,
§374.102(a), by failing to complete and submit the required registra-
tion form; PENALTY: $711; ENFORCEMENT COORDINATOR:
Samuel Short, (512) 239-5363; REGIONAL OFFICE: 1921 Cedar
Bend Drive, Suite 150, Austin, Texas 78758-5336, (512) 339-2929.
(31) COMPANY: City of Winona; DOCKET NUMBER: 2005-
0604-MWD-E; IDENTIFIER: TPDES Permit Number 10922001,
RN101919447; LOCATION: Winona, Smith County, Texas; TYPE
OF FACILITY: wastewater treatment plant; RULE VIOLATED:
30 TAC §305.125(1), TPDES Permit Number 10922001, Efuent
Limitations and Monitoring Requirements Number 1, and the Code,
§26.121(a), by failing to comply with permitted efuent limits at
Outfall 001 for BOD, TSS, and dissolved oxygen; PENALTY: $9,354;
ENFORCEMENT COORDINATOR: Kent Heath, (512) 239-4575;





Texas Commission on Environmental Quality
Filed: August 15, 2006
Executive Directors Response to Public Comment
TCEQ General Permit No. TXR050000
The executive director of the Texas Commission on Environmental
Quality (the commission or TCEQ) les this Response to Public Com-
ment (Response) on the multi-sector industrial storm water general per-
mit (MSGP), Texas Pollutant Discharge Elimination System (TPDES)
permit number TXR050000 to authorize the discharge of storm wa-
ter. As required by Texas Water Code (TWC), §26.040(d) and 30 TAC
§205.3(c), before a general permit is issued, the executive director must
prepare a response to all timely, relevant and material, or signicant
comments. The response must be made available to the public and led
with the Ofce of the Chief Clerk at least ten days before the com-
mission considers the approval of the general permit. This response
addresses all timely received public comments, whether or not with-
drawn. Timely public comments were received from the following en-
tities:
American Foundry Society (AFS), Department of the Army (The
Army), Associated General Contractors of Texas (AGC of Texas),
CAS Engineering Services, Inc. (CAS Engineering), CMC Recy-
cling, City of Corpus Christi (Corpus Christi), CSA Materials, Inc.
(CSA Materials), Dallas/Fort Worth International Airport (DFW),
ECS-Texas, LLP (ECS), Fort Worth Aluminum Foundry, Inc. (Fort
Worth Aluminum Foundry), Fort Worth Small Business and Local
Government Advisory Committee (FWSBLGAC), Harris County,
City of Houston (Houston), Golden Triangle Small Business Advisory
Committee (Golden Triangle SBAC), Institute of Scrap Recycling
Industries, Inc., Gulf Coast Chapter, represented by Vinson & Elkins
LLP (ISRI), Lloyd Gosselink Blevins Rochelle & Townsend, P.C.
(Lloyd Gosselink), NRG Texas LP (NRG), Safety-Kleen, Steele
Environmental Services, LLC (Steele), U.S. Department of Energy,
National Nuclear Security Administration, Pantex (Pantex), Port of
Houston Authority (PHA), Texas Automotive Recyclers Association
(TARA), Texas Cast Metals Association, Inc. (TCMA), Texas Chem-
ical Council (TCC), Texas Industry Project, represented by Vinson
& Elkins LLP (TIP), Texas Mining and Reclamation Association
(TMRA), Thompson & Knight, LLP (Thompson & Knight), West-
ward Environmental, and Winstead.
The public comment period ended on May 19, 2006. Late public com-
ments were received by the Ofce of the Chief Clerk from American
Electric Power and the City of Dallas on May 23, 2006 and May 24,
2006, respectively. The public notice for the public meeting speci-
cally stated that comments had to be received by TCEQ’s Ofce of the
Chief Clerk by the end of the public meeting on May 19, 2006. There-
fore, those public comments were not considered in this response.
BACKGROUND
This general permit amendment and renewal would authorize dis-
charges of storm water associated with industrial activity and certain
non-storm water discharges from industrial facilities into surface water
in the state. Federal storm water regulations adopted by TCEQ extend
storm water permitting requirements to industrial activities and this
general permit will provide a mechanism for industrial facilities to
continue to obtain permit coverage.
On September 14, 1998, TCEQ received delegation authority from the
United States Environmental Protection Agency (EPA) to administer
the National Pollutant Discharge Elimination System (NPDES) pro-
gram under the TPDES program. As part of that delegation, TCEQ
and EPA signed a Memorandum of Agreement (MOA) that authorizes
the administration of the NPDES program by TCEQ as it applies to
the State of Texas. The original TPDES general permit was issued on
August 20, 2001 and expires on August 20, 2006. The amended and
renewed general permit will continue to authorize industrial facilities
in Texas for ve years from the date it is issued.
Under the general permit, industrial facilities will only be authorized
to discharge following the development and implementation of a storm
water pollution prevention plan (SWP3). Each SWP3 must be devel-
oped according to the minimum measures dened in the permit, and
must also be tailored to the specic operations and activities conducted
at the industrial facility. Applicants must develop SWP3s that establish
effective pollution prevention measures and best management practices
to reduce pollution in their own storm water discharges. Such mea-
sures and practices include: limiting or prohibiting exposure of storm
water to materials, wastes, and industrial activities; good housekeeping
procedures; maintenance of storm water controls; periodic inspections;
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and reports to assess compliance with permit requirements and to iden-
tify necessary revisions to the SWP3.
The permit is proposed under the statutory authority of: 1) TWC,
§26.121, which makes it unlawful to discharge pollutants into or
adjacent to water in the state except as authorized by a rule, permit, or
order issued by the commission, 2) TWC, §26.027, which authorizes
the commission to issue permits and amendments to permits for the
discharge of waste or pollutants into or adjacent to water in the state,
and 3) TWC, §26.040, which provides the commission with authority
to amend rules to authorize waste discharges by general permit. The
federal storm water regulations for discharges from industrial activi-
ties are in the federal rules at 40 Code of Federal Regulations (CFR)
§122.26, which were adopted by reference as amended by TCEQ at
30 TAC §281.25(a).
Notice of availability and an announcement of the public meeting
for this permit were published in The Dallas Morning News, El
Paso Times, The Monitor(McAllen), Amarillo Globe News, Houston
Chronicle, and San Antonio Express News on April 12, 2006, and in
the Texas Register on April 14, 2006 (31 TexReg 3286). A public
meeting was held in Austin on May 19, 2006, and the comment period
ended at the close of the public meeting.
Comments and responses are organized by section with general com-
ments rst. Some comments have resulted in changes to the permit.
Those comments resulting in changes were identied in the respective
responses. All other comments resulted in no changes. Due to the large
number of comments received, some separate comments are combined




Harris County, Lloyd Gosselink, TMRA, and Houston request that the
title of the MSGP be revised. Harris County requests the title be re-
vised from "General Permit to Discharge Wastes" to "General Permit
to Discharge Storm Water Associated with Industrial Activity" so that
the name accurately reects the types of discharges authorized by the
permit. Lloyd Gosselink, TMRA, and Houston request that the title
be revised to "General Permit to Discharge under the Texas Pollutant
Discharge Elimination System," similar to the title utilized for TPDES
municipal separate storm sewer system (MS4) permits.
Response 1:
The title of the permit is consistent with individual TPDES permits au-
thorizing the discharge of storm water runoff from industrial activities
and was not changed. This is also consistent with the TCEQ’s author-
ity under TWC, §26.027 to issue permits for the discharge of waste or
pollutants into or adjacent to water in the state. Storm water runoff
associated with industrial activity is considered "other waste" (TWC,
§26.001(12)).
Comment 2:
Pantex requests clarication on the applicability of the permit to fa-
cilities that are not subject to the Clean Water Act (CWA) as some of
the requirements are derived from the CWA. Pantex also requests clar-
ication if the stated requirements that are derived from the CWA are
applicable to facilities not subject to the CWA.
Response 2:
The permit is based on the CWA and requires that facilities who per-
form regulated industrial activities under the Standard Industrial Code
(SIC) codes listed in the permit to obtain coverage under this general
permit or an individual permit. Part II.A.4. of the permit specically
states that storm water discharges from military installations and other
federal facilities that conduct regulated industrial activities require cov-
erage under this general permit, an individual TPDES storm water per-
mit, or an alternative general permit. Please contact TCEQ’s Water
Quality Division Wastewater Permitting Section at (512) 239-4671 if
you have any specic questions or concerns about storm water permit
coverage for your particular facility.
Comment 3:
FWSBLGAC comments that there are areas in Texas that are subject to
arid conditions and that the MSGP should include language similar to
the TPDES Construction General Permit (TXR150000) for the moni-
toring requirements in arid regions.
Response 3:
TCEQ believes that the current permit language adequately addresses
facilities that are located in arid areas. The construction general permit
(CGP) does provide specic requirements for construction projects lo-
cated in arid areas, but these requirements relate only to stabilization
practices and to inspections of controls that are in place during con-
struction. The CGP does not include monitoring requirements for dis-
charges, except for storm water discharges from concrete batch plants.
The monitoring requirements in the proposed MSGP are generally re-
quired once every quarter, and in some cases once every year, and the
TCEQ believes that this monitoring frequency is appropriate for all
areas in Texas, provided that a discharge occurs. The proposed lan-
guage is similar to the existing MSGP, in that it provides a discharger
the opportunity to obtain a temporary suspension from monitoring due
to adverse weather conditions, which may include extended periods of
drought. When a temporary suspension is needed, the discharger must
conduct the sampling during the next quarter; and if monitoring during
the next quarter is not possible, then the requirement is permanently
waived. Similarly, benchmark monitoring may be waived if there is
no monitoring conducted due to adverse weather conditions. See Part
III.C.5.(a) and Part IV.C.2. of the permit.
Comment 4:
FWSBLGAC requests that the wording of the permit be very clear in
regards to compliance, limits, standards, etc. For example, FWSBL-
GAC states that benchmark values are not limits that will result in a
violation for exceedance of that value, and that the goal of the bench-
mark requirements in Part IV is not clear. In addition, FWSBLGAC
comments that the use of words such as "hazardous" and "toxicity" are
unnecessary, specically when used in the title of the form "Hazardous
Metals - Inland Waters," in Part III.D. of the permit. FWSBLGAC re-
quests that words such as "hazardous" and "toxic" be used only when
discussing specic regulatory limits, and not when discussing general
terms and conditions.
Response 4:
TCEQ attempted in this permit amendment and renewal to specify the
differences between analytical sampling that is required based on com-
pliance with numeric efuent limits versus monitoring that is used for
other purposes, and believes that the permit is clear in this regard. The
reference to hazardous metals in Part III.D. relating to numeric efu-
ent limitations is appropriate because these are efuent limits that are
established based on TCEQ rules found in 30 TAC Chapter 319, Sub-
chapter B relating to hazardous metals. This is further claried in Part
IV.B. of the Fact Sheet.
Finally, Part IV.A. of the general permit relating to the use of bench-
mark data does state that the "permittee must compare the results of
analyses to the benchmark values, and must include this comparison in
the overall assessment of the SWP3s effectiveness. Analytical results
that exceed a benchmark value are not a violation of this permit, as
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these values are not numeric efuent limitations. Results of analyses
are indicators that modications of the SWP3 may be necessary."
TCEQ believes that additional language is not necessary. Additionally,
in relevant portions of Part V of the general permit related to sector-
specic benchmark monitoring, the TCEQ added language to clarify
that facilities that were required to conduct benchmark sampling for
pollutants also listed in Part III.D., related to hazardous metals, were
also subject to the numeric efuent limits in Part III.D.
Comment 5:
FWSBLGAC and PHA support the proposal to remove the requirement
for the owner to sign the Notice of Intent (NOI) form since the owner is
often an unrelated party, is not involved in the operations of the facility,
and may not be able or willing to sign the form.
Response 5:
TCEQ acknowledges the comment and thanks the commentor for their
input.
Comment 6:
ECS-Texas comments that the proposed permit does not contain the
best management practices (BMP) requirements for facilities subject
to the Emergency Planning and Community Right-to-Know Act, §313
(60 FR 50818, September 25. 1995).
Response 6:
The permit includes listing the chemicals that must be reported under
Superfund Amendments and Reauthorization Act (SARA) Title 313 in
its denition of "signicant materials." Part III.A.4. of the permit re-
quires that regulated dischargers describe "all activities and signicant
materials that may be potential pollutant sources," and this requirement
should meet the federal regulations. The existing NPDES MSGP (65
FR 64815, October 30, 2000) requires that facilities identify potential
pollutant sources where they have reporting requirements under Emer-
gency Planning and Community Right-To-Know Act (EPCRA) §313.
For clarication, the following sentence was added to create a new sec-
ond paragraph of Part III.A.4.(a), related to "Inventory of Exposed Ma-
terials":
For facilities which are subject to reporting requirement under EPCRA
Section 313, the SWP3 shall list all potential pollutant sources for
which they have reporting requirements under EPCRA Section 313.
Additionally, the denition of "signicant materials" was revised as
follows to clarify the reference to the EPCRA 313 regulations:
"Signicant materials - . . . any chemical the operator is required to
report pursuant to Section 313 of the Emergency Planning & Commu-
nity Right-To-Know Act (EPCRA), also known as Title III of Super-
fund Amendments and Reauthorization Act (SARA) . . . ."
EPA’s 1995 MSGP (60 FR 51116, 51117, September 29, 1995) did con-
tain specic BMPs for facilities subject to EPCRA §313, but these were
removed when EPA issued their 2000 MSGP. The 2000 EPA MSGP
only includes specic BMP requirements for facilities located in Re-
gion 9, as listed at 13.9.2.5. of the NPDES MSGP. EPA did retain the
requirement to specically list EPCRA §313 pollutants (65 FR 64783,
October 30, 2000), and the additional language noted should meet this
requirement.
Comment 7:
PHA comments that the permit requires dischargers to send various
reports or notices to multiple different addresses and TCEQ ofces,
rather than just to one compliance address. This is likely to cause con-
fusion and may result in compliance related notices and information
being sent inadvertently to the wrong address. PHA suggests that all
permit related correspondence and submittals be sent to one common
address, rather than to multiple TCEQ addresses.
Response 7:
The agency is structured so that different areas are responsible for pro-
cessing permit-related information and different mailing addresses and
mail codes are associated with each area. For example, violations that
exceed 40% of the numeric efuent limit must be submitted directly
to an Enforcement Section of the TCEQ for action, while other vio-
lations are submitted either to the Compliance Monitoring Section, or
to the Information Resources Section. While no changes are proposed
to allow submitting information to only one mail code, the permit was
corrected at Part III.E.4.(c)(2) to clarify that violations of efuent lim-
its in Part III.D.1. and 2. of the general permit must be submitted to
the Information Resources Division at MC 212. This change is con-
sistent with Part III.D.1.(d) of the general permit. Part III.D.2.(c) was
also corrected to reference the efuent limits for coal pile runoff at Part
III.D.2. rather than Part III.D.1
Part I. - Denitions
Comment 8:
Harris County and Houston request changing the denition of "best
management practices." Harris County recommends adding the phrase
"to surface water in the state" and Houston recommends adding the
phrase "to water in the state." The phrase "water in the state" was
deleted from the existing MSGP denition of "best management prac-
tices."
Response 8:
TCEQ declines to make the requested change because the denition of
"best management practices" includes the term "discharge," which is
dened in the MSGP as "the addition of any pollutant . . . to surface
water in the state . . . ."
Comment 9:
Harris County comments that the denition of "discharge" should be
specic to storm water discharges related to industrial activities. Har-
ris County states that any reference to "pollutant" is confusing in the
context of regulating storm water discharges relating to industrial activ-
ity, especially as the term "pollutant" is dened in TWC, §26.001(13).
Harris County and Houston comment that the proposed denition also
includes the phrase "discharge through pipes, sewers, or other con-
veyances, leading into a privately owned treatment works (POTWs)."
A reference to POTWs is not appropriate for industrial storm water per-
mitting because the MSGP concerns storm water discharges into the
surface water in the state, and as such, "leading into a privately-owned
treatment works" should be deleted. Harris County suggests the fol-
lowing denition: "Discharge - the discharge of storm water related to
industrial activity from a facility into or adjacent to any surface wa-
ter in the state." Houston comments that the denition of "discharge"
should be revised to clarify that storm water discharges are not auto-
matically considered polluted even when the phrase "storm water" is
not included along with the term "discharge."
Response 9:
In response to the comment, the denition of "discharge" was revised
as follows and includes certain components of the denition of "to dis-
charge" from the TWC: "Discharge - for the purpose of this permit,
drainage, release or disposal into surface water in the state."
Comment 10:
Thompson & Knight comments in support of the addition of a denition
for "discharge" to the permit and believes that in combination with the
deletion of the term "water in the state," the permit language better
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claries that it only regulates discharges to surface waters and not to
groundwater.
Response 10:
As noted, the denition of "discharge" was revised and the intent of
the revised denition is to provide adequate clarication that the permit
regulates discharges of storm water associated with industrial activity
into surface water in the state.
Comment 11:
Harris County and Houston comment that the proposed denition of
"discharge" does not account for storm water discharge associated with
industrial activity that is owing off-site as sheet ow and that the pro-
posed MSGP should be revised to clarify that these types of discharges
need to be regulated so as not to create an unintentional loophole in the
rules requiring permit coverage.
Response 11:
Discharges comprised entirely of sheet ow would not be considered a
point source discharge for the purposes of TPDES permitting. Consis-
tent with the NPDES program related to who must obtain a permit, the
fact that an industry operates under a regulated SIC code is not the nal
factor in determining whether the facility has a point source discharge.
True sheet ow would actually be considered a non-point source and
would not require a permit. However, true sheet ow typically would
not occur at a facility since areas such as parking lots, roads, and build-
ings are added, and sites are graded so as to collect and convey storm
water off-site to prevent ooding. This grading would result in diffuse
point sources rather than non-point sheet ow. In the preamble to the
Phase I storm water regulation (55 FR 47997, November 16, 1990),
EPA stated that it "intends to embrace the broadest possible denition
of point source consistent with the legislative intent of the CWA and
court interpretations to include any identiable conveyance from which
pollutants might enter the waters of the United States." In most court
cases interpreting the term "point source," the term has been interpreted
broadly. For example, the holding in Sierra Club v. Abston Construc-
tion Co, Inc., 620 F.2d 41 (5th Cir. 1980) indicates that changing the
surface of land or establishing grading patterns on land will result in a
point source where the runoff from the site is ultimately discharged to
waters of the United States.
Under this approach, point source discharges of storm water result from
structures that increase the imperviousness of the ground, which acts to
collect runoff, with runoff being conveyed along the resulting drainage
or grading patterns. Therefore, in most cases where an industrial ac-
tivity occurs, true sheet ow would not exist and permitting would be
required if the industrial activity is regulated under the MSGP. In or-
der to obtain a sample from such a discharge, TCEQ recognizes that a
facility may need to create a sample point if there is not an obvious out-
fall. This may include creating a depression or using physical means
such as sandbags to direct the storm water so that it can be more easily
collected.
Comment 12:
Harris County and Pantex comment that the proposed denition of "fa-
cility" is not appropriate since it is limited to those that store, process,
or dispose of waste and not all activities requiring authorization under
the MSGP are limited to those activities. Houston asks whether TCEQ
intends to consider whether storm water discharges authorized under
the MSGP are wastes and requests that the denition be revised or re-
moved. Harris County suggests the following denition: "Facility -
includes all contiguous land and xtures, structures, or appurtenances
used for industrial activities."
Response 12:
The denition of "facility" was included to clarify that a facility as it
relates to storm water, includes structures, buildings, and xtures asso-
ciated with an industrial activity and that the denition does not include
land except as it is contiguous to structures, buildings, or areas used for
industrial activities. For example, a facility would include a material
stockpile, but not the land underneath. If a settling pond was built at the
site, then the "facility" would include the pond as well as the land, since
the pond would have been built contiguous with the land. This clari-
cation is important when determining the "owner" or "operator" of a
facility. In response to the comment, the denition was revised to state:
"Facility - for the purpose of this permit, all contiguous land and x-
tures (including ponds and lagoons), structures, or appurtenances used
at an industrial facility described by one or more of Sectors A through
AD of this general permit."
Comment 13:
Westward Environmental comments that the denition of "industrial
solid waste management unit" suggests that retained storm water is an
industrial solid waste and that storm water impoundments must be reg-
ulated as an industrial solid waste management unit (SWMU). West-
ward Environmental contends that either storm water regulations or
solid waste regulations apply to the water stored in an impoundment,
but not both. Westward Environmental states that an impoundment
functions to allow sediments to settle out, and as a result, the water dis-
charged would be considered storm water, not a wastewater contam-
inated with sediments. Unless the impounded storm water is known
to have been contaminated with industrial waste, it is not appropri-
ate to regulate it as an industrial waste. Westward Environmental fur-
ther comments that regulating a storm water impoundment as an indus-
trial SWMU is overly burdensome for permittees and does not provide
signicant protection beyond the other conditions included in the per-
mit. Westward Environmental also asks for guidance as to whether
there will be a requirement by the TCEQ Waste Division to take ex-
isting storm water impoundments out of service and install new ones
with appropriate liners and monitoring controls to comply with SWMU
rules. Westward Environmental also asks whether specic closure and
post-closure care guidelines will be established for storm water im-
poundments. Finally, Westward Environmental believes that water
stored in an impoundment should not be considered "industrial waste"
within the unit and then be considered "clean" storm water at the out-
fall.
Response 13:
TCEQ’s regulations at 30 TAC §335.1(131) dene "Solid waste" as in-
cluding industrial wastewaters subject to permitting under the TWC,
Chapter 26, except at the point where the permitted wastewater is dis-
charged. An exclusion that is applicable only to the actual point source
discharge that does not exclude industrial wastewaters while they are
being collected, stored, or processed before discharge, nor does it ex-
clude sludges that are generated by industrial wastewater treatment.
Regulated storm water that is required to have TPDES permit cover-
age is considered a waste, regardless of whether it was treated prior to
discharge. The only exception is that regulated wastewater, including
storm water, is not considered a "solid waste" when it is being dis-
charged through a TPDES permitted outfall.
The requirements in the existing permit and in the renewed permit spec-
ify that only storm water detention and retention ponds, used to provide
settling of suspended solids, are dened as solid waste management
units. Other common storm water structural controls are specically
listed as not being included in this denition. By strictly limiting the
denition of a solid waste management unit to those larger dedicated
settling ponds, the registration and record-keeping requirements are
signicantly reduced and claried. The solid waste requirements in the
permit are standard "boiler plate" that are included in TPDES wastewa-
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ter discharge permits and TCEQ disagrees that the requirements should
be deleted from the permit. However, TCEQ recognizes that not all
impoundments under this permit hold industrial waste. Therefore, the
denition was revised to delete the word "industrial." The new deni-
tion was revised as follows and references to "industrial solid waste"
Part III.E.5. were revised, as applicable:
Solid waste management unit - for the purposes of this permit, a storm
water detention pond, storm water retention pond, or other similar dedi-
cated pond used for removal of suspended solids. Specically excluded
from this denition are other control structures, including berms, grass
swales, pipes and ditches or other similar storm water conveyances,
and silt fences.
A storm water impoundment at an industrial facility permitted under
the MSGP would not require additional authorization to discharge.
However, a storm water impoundment that also received other
industrial waste, for example, process wastewater, would not be
eligible for coverage under the MSGP. For additional information
regarding whether a particular retention pond is subject to additional
permitting/registration requirements or closure/post closure care under
TCEQ rules, please contact the TCEQ’s Waste Permitting Division at
(512) 239-2334.
Comment 14:
Harris County comments that the denition for "non-structural control"
should include the phrase "to surface water in the state" and Houston
comments that the denition should include the phrase "to water in the
state." The existing MSGP included the phrase "water in the state" in
the denition of "non-structural control."
Response 14:
TCEQ declines to make additional changes because the denition of
"discharge" claries that it relates to surface water in the state.
Comment 15:
NRG requests including denitions for "notice of change" and "no ex-
posure certication" to the permit.
Response 15:
TCEQ agrees with the comment and the following denitions were
added to the permit:
No Exposure Certication (NEC) - A written submission to the execu-
tive director from an applicant notifying their intent to obtain a condi-
tional exclusion from permit requirements by certifying that there is no
exposure of industrial materials or activities to precipitation or runoff.
Notice of Change (NOC) - Written notication from the permittee to
the executive director providing changes to information that was pre-
viously provided to the agency in a notice of intent or no exposure
certication (NEC) form.
Comment 16:
Harris County and Houston comment that the denition of "notice of
intent" should not reference "wastes" since the MSGP only applies
to storm water discharge associated with industrial activity. Harris
County suggests revising the proposed denition to: "notifying their
intent to apply for authorization to discharge storm water associated
with industrial activity under the provisions of a general permit." Hous-
ton requests revising the denition to: " . . . notifying their intent to
apply for authorization to discharge storm water under provisions of .
. . ."
Response 16:
In response to the comments, the TCEQ revised the denition as fol-
lows, which is consistent with the proposed denition in other general
permits for storm water discharges: "Notice of Intent (NOI) - A writ-
ten submission to the executive director from an applicant requesting
coverage under this general permit."
Comment 17:
Harris County comments that the references to "waste" in the pro-
posed denition of "notice of termination" are not appropriate since the
MSGP applies to discharges of storm water associated with industrial
activity. Furthermore, Harris County comments that the word "cease"
in the denition creates ambiguity and suggests that the denition be
revised to: "notifying their intent to terminate the authorization to dis-
charge storm water associated with industrial activity under the pro-
visions of this general permit." Houston comments that the proposed
revision appears to change the meaning of the denition and is confus-
ing. Houston requests that the denition be revised to: " . . . notifying
their intent to terminate the authorization to discharge storm water un-
der the provisions of this general permit."
Response 17:
TCEQ disagrees that the term "waste" is inappropriate when refer-
ring to authorization to discharge under this general permit. However,
TCEQ does recognize that the denition of "notice of termination"
could be improved and revised the denition in accordance with the
comment to:
Notice of Termination - A written submittal to the executive director
from a discharger authorized under a general permit requesting termi-
nation of coverage.
Comment 18:
Westward Environmental comments that the "operator" should be de-
ned as a regulated entity or company and not as a person. Westward
Environmental contends that this change will eliminate the need for a
regulated entity to submit a Notice of Change each time the designated
operator changes.
Response 18:
TCEQ disagrees that a change is required and points out that TCEQ
rules at 30 TAC §3.2(25) ("Denitions") dene a "person" as "an indi-
vidual, corporation, organization, government or governmental subdi-
vision or agency, business trust, partnership, association, or any other
legal entity."
Comment 19:
PHA comments that it strongly supports the change from the existing
MSGP regarding the terms "owner" and "operator." PHA believes that
the existing MSGP inappropriately dened an operator as "the owner
or person that is responsible for the management of an industrial fa-
cility . . . ." Many entities may own facilities or land operated by
tenants with direct operational control over pollution control activities
and the owner’s off-site administrative activities do not impact storm
water quality. PHA further states that the change in the denition more
appropriately imposes compliance obligations on the operators instead
of owners.
Response 19:
TCEQ acknowledges the comment and thanks the commentor for their
input.
Comment 20:
Lloyd Gosselink and TMRA state that the proposed denition of
"outfall" may be interpreted to include the point of discharge for any
runoff from property owned by the permittee, regardless of whether
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such runoff comes into contact with a regulated industrial activity.
Lloyd Gosselink and TMRA request that TCEQ specify that an
outfall is related to the discharge points "designated by the permittee,"
through which storm water that comes into contact with a regulated
industrial activity will be released into surface water for purposes of
the MSGP. Lloyd Gosselink and TMRA state that such a clarication
is consistent with the proposed MSGP’s provisions that would require
permittees to identify "permitted outfalls" in Part III.A.4.(b) and (c)(2),
or outfalls "authorized" by the Proposed MSGP in Part III.A.5.(h) and
Part III.A.7.(b)(4).
Response 20:
In response to the comment, the denition of "outfall" was revised to
relate specically to the discharges regulated under this general permit.
Since the revised denition references a "point source," a new deni-
tion for "point source" was added, which is consistent with the federal
denition:
Outfall - For the purpose of this permit, a point source at the point
where storm water runoff associated with industrial activity discharges
to surface water in the state and does not include open conveyances
connecting two municipal separate storm sewers, or pipes, tunnels, or
other conveyances that connect segments of the same stream or other
waters of the U.S. and are used to convey waters of the U.S.
Point Source - (from 40 CFR §122.22) any discernible, conned, and
discrete conveyance, including but not limited to, any pipe, ditch, chan-
nel, tunnel, conduit, well, discrete ssure, container, rolling stock, con-
centrated animal feeding operation, landll leachate collection system,
vessel, or other oating craft from which pollutants are or may be dis-
charged. This term does not include return ows from irrigated agri-
culture or agricultural storm water runoff.
Comment 21:
Harris County and Houston comment that the denition of "outfall"
does not account for storm water discharge associated with industrial
activity that is owing off-site as sheet ow and that the proposed
MSGP should be revised to clarify that these types of discharges need
to be regulated. Houston requests that the last part of the denition be
revised to read: " . . . which is discharged from a facility regulated
under this general permit into surface water in the state."
Response 21:
The revised denition should clarify that "outfall" refers to discharges
of storm water runoff associated with industrial activity, but TCEQ dis-
agrees that a change is required to address sheet ow. As noted in
Response 10, related to the denition of "discharge," true sheet ow
would not be regulated under the TPDES program. However, diffuse
point sources would be regulated. Only point source discharges of pol-
lutants are required to obtain permit coverage. However, in most fa-
cilities discharging storm water, property has been graded or otherwise
constructed in such a way as to direct storm water ow from the prop-
erty. Therefore, the storm water regulations would apply. For facilities
where it is difcult to determine where a discrete conveyance may be
sampled, TCEQ recognizes that some facilities may benet from con-
structing some type of device to collect storm water so that it can be
sampled more readily.
Comment 22:
Harris County and Houston request that denitions of "point source
discharge" and "pollutant" be added to the permit as provided in the
TWC since the regulated community may not have ready access to all
applicable TCEQ rules or the TWC. Harris County and Houston also
state that using the denitions from the TWC will be consistent with
use of denitions in the permit and would create less ambiguity.
Response 22:
As noted, a denition for "point source" was added to the permit. In
addition, and in response to the comment, the following denition of
"pollutant," consistent with the TWC was added to the permit:
Pollutant - (from Texas Water Code, §26.001(13)) dredged spoil,
solid waste, incinerator residue, sewage, garbage, sewage sludge,
lter backwash, munitions, chemical wastes, biological materials,
radioactive materials, heat, wrecked or discarded equipment, rock,
sand, cellar dirt, and industrial, municipal, and agricultural waste
discharged into any water in the state. The term: (A) includes: (i) tail
water or runoff water from irrigation associated with an animal feed-
ing operation or concentrated animal feeding operation that is located
in a major sole source impairment zone as dened by Section 26.502;
or (ii) rainwater runoff from the connement area of an animal feeding
operation or concentrated animal feeding operation that is located in
a major sole source impairment zone, as dened by Section 26.502;
and (B) does not include tail water or runoff water from irrigation
or rainwater runoff from other cultivated or uncultivated rangeland,
pastureland, and farmland or rainwater runoff from an area of land
located in a major sole source impairment zone, as dened by Section
26.502, that is not owned or controlled by an operator of an animal
feeding operation or concentrated animal feeding operation on which
agricultural waste is applied.
Comment 23:
Harris County and Houston request that the denition of "structural
control" retain the following phrase, as included in the existing MSGP:
"to surface water in the state."
Response 23:
TCEQ believes that additional changes are not necessary, because the
denition of "discharge" claries that it relates to surface water in the
state.
Comment 24:
Harris County and Houston request that TCEQ clarify the boundary
between surface water in the state and an MS4 as well as the bound-
ary between surface water in the state and waters of the United States.
Harris County and Houston also request that technical guidance be pro-
vided on these issues.
Response 24:
An MS4 is generally a publicly owned system, designed and used for
collecting and conveying storm water, which may include roads with
drainage systems, streets, catch basins, curbs, gutters, man-made chan-
nels, storm drains, and ditches. Surface water in the state as dened in
the permit is generally any of a number of bodies of surface water (with
the exception of waste treatment systems), fresh or salt, navigable or
non navigable that are wholly or partially inside or bordering the state
and subject to the jurisdiction of the State of Texas. There are instances
where water may be both surface water in the state and part of an MS4
though it is not possible to articulate all scenarios where it is one, the
other, or both. For example, portions of an MS4 system, including
ditches, may be surface water in the state. As pointed out by EPA in
the preamble to its Phase II storm water permit (64 FR 68722, 68757,
December 8, 1999), a ditch may be part of an MS4. However, as with
other jurisdictional provisions of the CWA, that determination requires
case-specic evaluations of fact. Once a body of water is identied as
surface water in the state, it remains surface water in the state down-
stream from that point.
Surface water in the state includes certain playa lakes and isolated wet-
lands that may not be waters of the United States. Thus, TCEQ consid-
ers playa lakes under its jurisdiction for TPDES purposes. Also, any
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storm water that inltrates or is absorbed into soil and does not run off
is not considered a discharge to surface water in the state or a discharge
to waters of the United States.
Comment 25:
Thompson & Knight comment that it supports deletion of the deni-
tion for "water in the state," and that, combined with the addition of a
denition for "discharge," the change claries that the permit only reg-
ulates discharges to surface waters.
Response 25:
TCEQ acknowledges the comment and thanks the commentor for their
input.
Comment 26:
Harris County and Houston comment that the denition of "waters of
the United States" in the permit is different than the denition included
in 40 Code of Federal Regulations (CFR) §122.2 because it leaves out
the last paragraph. Harris County and Houston request that the follow-
ing paragraph, which is identical to the last paragraph in the federal
denition of "waters of the United States," be added to the denition
in the permit:
Waste treatment systems, including treatment ponds or lagoons de-
signed to meet the requirements of CWA (other than cooling ponds as
dened in 40 CFR §423.11(m) which also meet the criteria of this de-
nition) are not waters of the United States. This exclusion applies only
to manmade bodies of water which neither were originally created in
waters of the United States (such as disposal area in wetlands) nor re-
sulted from the impoundment of waters of the United States. [See Note
1 of this section.] Waters of the United States do not include prior con-
verted cropland. Notwithstanding the determination of an area’s status
as prior converted cropland by any other federal agency, for the pur-
poses of the Clean Water Act, the nal authority regarding Clean Water
Act jurisdiction remains with EPA.
Response 26:
In response to the comments, the paragraph was added to the denition
of "waters of the United States" in the permit.
Part II. - Permit Applicability and Coverage
Comment 27:
Harris County and Houston request revising the introductory paragraph
to Part II. from authorizing discharges to "water in the state" to "surface
water in the state."
Response 27:
In response to the comments, the requested revision was made.
Part II.A. - Discharges Eligible for Authorization by General Permit
Comment 28:
Thompson & Knight requests that the term "Lime" be added to the
Description of Industry Sub-Sector for SIC Codes 3271-3275 in the
table on Page 10, and in the tables on Pages 58, 59, and 61. Thompson
& Knight requests that the description read, "Concrete, Lime, Gypsum
and Plaster Products."
Response 28:
In response to the comment the requested change was made to the rel-
evant portions of the MSGP and Fact Sheet.
Comment 29:
Harris County and Houston request revising the list of regulated in-
dustrial activities to include the following additional activities in Sec-
tor AD: Sites processing or manufacturing mulch or compost 5099
and 5261, including additional sites which do not easily t into the
SIC system; metal slitting and shearing; scrap steel cutting; and sol-
vents recovery (7389); pipe storage (5051); industrial container clean-
ing (7349); and hydroblasting and vacuum truck services for industrial
facilities (1799). The commentors indicated that each of the indus-
tries mentioned has the potential to contribute to pollutants being dis-
charged in storm water runoff. While the commentors recognized that
local authorities may have regulatory mechanisms to control discharges
from specic activities, they believed that the TCEQ should consider
statewide requirements for the activities mentioned.
Response 29:
TCEQ recognizes additional activities exist that may cause contami-
nants to be carried in storm water. However, the requested SIC codes
are not regulated under the federal denition of "storm water associ-
ated with industrial activity," in 40 CFR §122.26(b)(14) and adopted by
reference at 30 TAC §281.25. Where contamination of surface waters
occurs based on storm water runoff from a facility that is not regulated
under the MSGP, the TCEQ may require that the facility operator obtain
an individual TPDES permit, or may direct the facility to apply under
Sector AD of the MSGP. TCEQ is currently developing procedures to
identify and direct those performing particular activities to apply under
Sector AD.
Comment 30:
CSA Materials requests that the last paragraph of Part II.A.1 describ-
ing "a facility that does not discharge" should be further dened and
explained, similar to the language that is currently in Part III.E. of the
Fact Sheet.
Response 30:
In response to the comment, the nal paragraph of Part II.A.1., re-
lated to situations with no discharge to surface water, was deleted, and
the following language was added to create a new Part II.B.11., under
"Limitations on Permit Coverage." Moving this information in this sec-
tion of the permit is consistent with TCEQ practice for TPDES general
permits.
11 Facilities with No Discharge to Surface Water in the State
A facility that does not discharge storm water to an MS4 nor to surface
water in the state may not be required to obtain coverage under this
general permit if the operator demonstrates that no discharges have
occurred nor will occur in the future. The operator may be required to
demonstrate, using engineering calculations or similar methods, that
the facility will not discharge storm water associated with industrial
activity.
Facilities that dispose of storm water by any of the following practices
would not be required to obtain coverage under this general permit nor
under an individual permit:
(a) Recycling of the storm water with no resulting discharge into or
adjacent to surface water in the state;
(b) Pumping and hauling of the storm water to an authorized disposal
facility;
(c) Discharge of the storm water to a publicly-owned treatment works
(POTW);
(d) Underground injection of the storm water in accordance with 30
TAC Chapter 331;
(e) Discharge to above ground storage tanks with no resulting dis-
charge into or adjacent to water in the state;
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(f) Containment of all storm water within property boundaries, with
no discharge into surface water in the state, including no discharge
during, or as the result of, any storm event.
In addition, Part III.E.(6) of the Fact Sheet was revised as follows, for
consistency with these changes:
(6) Containment of all storm water within property boundaries, with
no discharge into surface water in the state, including no discharge
during, or as the result of, any storm event.
Comment 31:
Westward Environmental supports having a waiver available for facil-
ities that do not discharge storm water and requests that Part II.A.1. in-
clude additional information regarding: 1) to whom the operator must
demonstrate that no discharges have occurred nor will occur in the fu-
ture, 2) the format of the submission, and 3) the information that must
be included.
Response 31:
The general permit will not require that a facility obtain prior approval
from TCEQ for demonstrating that there will be no discharge from the
site, but a facility operator may contact the TCEQ’s Storm Water and
Pretreatment Team at (512) 239-4671 to seek assistance on making
such a determination. It is possible that a TCEQ site investigator will
request information regarding why an NOI was not submitted for a
regulated facility; at which time, it will be necessary for the facility
operator to demonstrate that adequate calculations were performed to
show that the facility will not discharge. It is recommended that the
facility operator have on hand any calculations or other information
used to assert a condition of "no discharge."
Comment 32:
The Army requests clarication on who will be responsible for obtain-
ing permit coverage if both the military installations and their contrac-
tors are both considered operators. The Army asks if the contractor
operating a covered activity or facility needs to submit their own NOI
and prepare an SWP3. If both military and contractor personnel are
considered operators, will they both be required to submit NOIs for the
same facility and could they co-sign and share an SWP3. Also, the
Army asks if there are situations where only the contractor would be
required to obtain coverage, excluding the military installation.
Response 32:
It is the duty of the entity who has overall operational responsibility for
the regulated industrial activity to apply for permit coverage. If there
are multiple regulated industrial activities taking place at a Department
of Defense (DOD) facility it will depend on who has operational con-
trol of each regulated activity, which could be the contractor or DOD.
For example, a DOD facility where the Base Commander has opera-
tional control over the entire facility and all activities within, the Base
Commander would be the operator for industrial storm water permit-
ting. Where DOD is the owner of land under a long-term lease to a
redevelopment authority or commercial business and does not exercise
operational control over the entity, then the lessee, rather than DOD
would be the operator for permitting purposes.
The DOD facility could also share an SWP3 with one or more contrac-
tors with each participant submitting an NOI. The SWP3 would detail
each operator’s responsibilities for particular regulated industrial ac-
tivities taking place at the facility. For specic questions or concerns
about storm water permit coverage for a particular facility please con-
tact TCEQ’s Water Quality Division Wastewater Permitting Section at
(512) 239-4671.
Comment 33:
Lloyd Gosselink, TMRA, and Thompson & Knight request that the
MSGP provide allowable storm water discharges that may include sim-
ilar occasional incidental non-storm water discharges in Part II.A.5.,
until the TCEQ develops permits or regulations addressing these dis-
charges.
Response 33:
Similar language was included in permits for MS4s because MS4s are
system-wide permits that may include a wide variety of facilities whose
discharges enter the MS4. Extending a list of authorized non-storm
water discharges in the MSGP could result in a permittee discharging
a utility wastewater, process wastewater, or other waste stream in vi-
olation of TPDES regulations. The TCEQ believes that any list must
be very specic regarding what can be discharged and believes that
the list included in this permit is adequate to address most incidental
non-storm water discharges that would not otherwise require a TPDES
permit. For information on whether a specic waste stream can be dis-
charged without additional permit coverage, an operator may contact
the TCEQ’s Water Quality Division Wastewater Permitting Section at
(512) 239-4671.
Comment 34:
Lloyd Gosselink, TMRA, and Thompson & Knight request that the
phrase "uncontaminated" be deleted from Part II.A.5.(a) or alterna-
tively be dened in detail.
Response 34:
The requested term was retained, because it is possible that re hydrant
systems may utilize certain wastewaters that could contain contami-
nants prohibiting it from being discharged except during emergency
events. In response to the comments, Part III.C.(1) of the Fact Sheet,
related to the list of non-storm water discharges, was revised to add
clarication regarding what is meant by "uncontaminated re hydrant
ushings":
discharges from re ghting activities and uncontaminated re hy-
drant ushings (excluding discharges of hyperchlorinated water, un-
less the water is rst dechlorinated and discharges are not expected to
adversely affect aquatic life; uncontaminated re hydrant ushings in-
clude ushings from systems which utilize potable water, surface wa-
ter, or groundwater that does not contain additional pollutants; uncon-
taminated re hydrant ushings do not include systems utilizing waste-
water as source water);
Comment 35:
Lloyd Gosselink, TMRA and Thompson & Knight request that the
phrase "water used to control dust" be added to the list of allowable
non-storm water discharges.
Response 35:
In response to the comment, the following was added as a new Part
II.A.5.(h) of the permit, related to non-storm water discharges (subse-
quent items were renumbered accordingly): "(h) uncontaminated wa-
ter used for dust suppression . . . ."
Comment 36:
Harris County and Houston request that the word "uncontaminated" be
added to Part II.A.5.(f) of the permit because adding the word claries
that the air compressor condensate is free of pollutants. Harris County
and Houston also comment that new language in Part II.A.5.(f) states
that "air conditioner condensate, compressor condensate, and steam
condensate that has not contacted a material, intermediate, or nal
product associated with industrial activity" is an allowable discharge.
The current MSGP states that "condensate that externally forms on a
steamline" is an allowable discharge. Thus, condensate that internally
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forms inside the steamline is not an allowable discharge. Harris County
and Houston comment that the terms "material" and "intermediate" are
vague and would make these sections very difcult to enforce. As pro-
vided in the current MSGP, it is clear that only external steam conden-
sate is allowable and that language needs to remain in the proposed
MSGP. Harris County and Houston recommend retaining the language
in the current MSGP for this section.
Response 36:
In response to the comment, Part II.A.5.(f) of the general permit was re-
vised as follows to state that only "uncontaminated" steam condensate
may be authorized. "Uncontaminated" would refer only to condensates
that have not contacted materials or products. There may be some cases
where steam condensate forms within steam lines, but would otherwise
not contact a pollutant of concern. Part II.A.5.(f) now reads: "(f) un-
contaminated air conditioner condensate, compressor condensate, and
steam condensate; . . . ."
Part II.B. - Limitations on Permit Coverage
Comment 37:
Lloyd Gosselink and TMRA comment that Part II.B. does not provide
any release from liability for spills or events that are beyond the control
of a permittee (i.e., spills caused by third parties, spills made so as to
prevent the loss of life, personal injury or severe property damage, and
any spills attributable to force majeure). Lloyd Gosselink and TMRA
note that 30 TAC §70.7 provides a force majeure defense for an event
that would otherwise be a violation of the permit. They request the
permit clarify that this defense is available to industrial permittees.
Response 37:
Whether language regarding force majeure is included in this or any
TPDES permit, any entity regulated under the TPDES program may
assert a force majeure defense for violations caused solely by an act of
God, war, strike, riot, or other catastrophe as allowed in TCEQ rules at
30 TAC §70.7.
Additionally, TCEQ declines to add language regarding spills by third
parties. This statement regarding spills caused by third parties may be
appropriate for MS4 permits that require that an MS4 operator regulate
activities performed by third parties. However, this statement is not
appropriate for individual sites that must meet permit conditions for
discharges that will leave their property boundaries.
Part II.B.3. - Storm Water Discharges from Construction Activity
Comment 38:
CAS Engineering requests that Part II.B.3. of the permit be revised to
clarify that construction activities associated with Sector L (Landlls
and Land Application Sites) are authorized under this general permit.
CAS Engineering requests that a sentence be included in this section
that reads, "Construction activities associated with Sector L facilities
are excluded from the requirements of Part II.B.3."
Response 38:
In addition to the MSGP, any industrial facility that performs regulated
construction activities must meet the requirement of the TPDES CGP.
TCEQ considers construction of new cells at a landll to be routine
landll operations that are covered by the landll’s industrial storm
water general permit. For this activity, the SWP3 for the landll must
incorporate BMPs that address sediment and erosion control for new
cells. However, where a new landll is being constructed and one or
more acres of land are disturbed, such activity is covered under the CGP
until such time that the initial construction is completed and industrial
waste is received.
Part II.B.4. - Storm Water Discharges from Salt Storage Piles
Comment 39:
Harris County and Houston request that the phrase "to surface water in
the state" be added to the rst sentence of Part II.B.4. of the permit.
Response 39:
The requested change was made to the general permit. However, note
that the revised denition of "discharge" in the permit claries that it
applies to the release of storm water into surface water in the state.
Part II.B.5. - Discharges of Storm Water Mixed with Non-Storm Water
Comment 40:
Lloyd Gosselink and TMRA request that this section reference Part
II.A.5 rather than Part II.A.6. of the permit.
Response 40:
The noted correction was made to the permit.
Part II.B.7. - Discharges to Water Quality-Impaired Receiving Waters
Comment 41:
Lloyd Gosselink and TMRA comment that the rst paragraph of
Part II.B.7. provides that new sources or new discharges of the
constituent(s) of concern to impaired waters are not authorized by this
permit, unless otherwise allowable under 30 TAC Chapter 305 and
applicable state law. The terms "new sources" and "new discharg-
ers" are not dened in the permit and thus, the applicability of this
provision is unclear. The term "new source" is dened in 30 TAC
§305.2(23), but based on that denition it should not be applicable to
storm water discharges. Also, the CWA, §306, which is applicable
to such discharges if performance standards have been promulgated.
While EPA has issued standards for multiple categories of sources,
they have not promulgated standards pursuant to CWA, §306 for
storm water discharges. Therefore, Lloyd Gosselink and TMRA
request TCEQ clarify the applicability, if any, of Part II.B.7 to storm
water discharges and state that storm water discharges should not be
considered "new sources" or "new discharges" because storm water
from industrial activities may have been discharged long before storm
water permitting requirements were in place.
Response 41:
40 CFR §122.4(i) prohibits issuing permit coverage "to a new source or
a new discharger, if the discharge from its construction or operation will
cause or contribute to the violation of water quality standards." Previ-
ously existing discharges from regulated industrial facilities otherwise
eligible for authorization under the conditions of the permit would not
constitute a new source or a new discharger to a currently listed water
body and therefore are eligible for coverage.
When a Total Maximum Daily Load (TMDL) is developed for a listed
receiving water, existing sources may continue with discharge autho-
rizations. New sources may be authorized if the discharge falls within
the provisions of the approved TMDL and TMDL implementation plan
for the listed receiving water. If the TMDL or implementation plan con-
tains provisions or conditions specic to discharges otherwise eligible
for coverage under the permit, regulated industrial facilities may then
either be required to include those provisions or conditions as a part of
their SWP3 and remain authorized under this permit or apply for au-
thorization under an individual TPDES permit.
Part II.B.10 - Protection of Streams and Watersheds by Home-Rule
Municipalities
Comment 42:
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Corpus Christi requests that TCEQ add a provision to Part II.B. of the
permit acknowledging the fact that the MSGP does not limit the author-
ity of an MS4 to require permits for storm water discharges authorized
by the MSGP into their storm sewer system.
Response 42:
The permit already requires that permittees comply with both state and
local regulations. Part II.B.10. of the permit states that the permit does
not limit the authority of home-rule municipalities provided by Texas
Local Government Code, §401.002.
Part II.C. - Obtaining Authorization to Discharge, 1. - Conditional No
Exposure Exclusion from Permit Requirements
Comment 43:
For consistency with the existing MSGP, Harris County and Houston
request that the rst sentence in Part II.C.1. of the permit read, "Fa-
cilities that qualify for this exclusion and that contribute storm water
discharges to a municipal separate storm sewer system (MS4) shall pro-
vide copies of the certication to, and shall allow inspection of the fa-
cility by, the operator of the MS4."
Response 43:
TCEQ declines to make this change, because the TCEQ cannot require
a permittee to allow access to a facility that it would not otherwise have
access to according to state law. For example, certain counties or transit
authorities do not have the authority to enter private property, even if a
discharge from the property enters its MS4. This general permit cannot
provide that authorization where it does not already exist. However,
this permit does not prohibit local authorities from requiring additional
local controls in accordance with their authority. (See Part II.B.10. of
the permit, related to Home Rule Municipalities.) Finally, page 1 of
the permit states that the permit does not authorize the violation of any
local laws or regulations.
Comment 44:
Harris County and Houston request that the phrase "produced by the
operator" be removed from Part II.C.1.(b) of the permit because it has
the unintended consequence of limiting the nal products to those pro-
duced only by the operator.
Response 44:
This phrase was removed as requested.
Comment 45:
The Army comments that a large facility such as a military installation
may have multiple smaller facilities that are required to obtain permit
coverage. The Army asks if one or more of these smaller facilities
meets the requirements to qualify for an NEC can the larger facility
use the exclusion protection for any such smaller facility, while still
following the permit requirements at other sites that do not meet the
conditions of the NEC.
Response 45:
The NEC exclusion from permitting is available only on the condi-
tion that applicants can certify that there is no exposure of industrial
activities or materials to storm water and storm water runoff on a facil-
ity-wide basis, which in this case would include all regulated activities
at the military base. However, exclusion of permit requirements for
certain outfalls, or for certain drainage areas within the facility, may
be accomplished within a facility operator’s SWP3 when a facility ap-
plies for coverage under the general permit. A condition of the permit
is that the permittee identify areas of the facility where storm water
contacts industrial materials and industrial activities and then identify
best management practices, and other pollution prevention controls, to
reduce or eliminate pollution in storm water runoff from these areas.
Areas of the facility where there is no exposure of materials and activ-
ities to storm water may also be identied in the SWP3. There would
be no further permit requirements for these areas of the facility so long
as they are inspected during each annual compliance inspection and no
new activities in these areas are identied.
Part II.C.2. - Application for Coverage
Comment 46:
Harris County and Houston request that all references to "the issuance
of this general permit" be changed to "the effective date of this general
permit" in Part II.C.2.(a), (b), and (c) of the permit.
Response 46:
TPDES permits, including general permits, are issued and effective on
the same date; therefore, it is unnecessary to change the language as
requested.
Comment 47:
Lloyd Gosselink and TMRA request that the TCEQ clarify that noti-
cation conrming authorization under the MSGP will be sent to the
applicant in writing, notication that the NOI is incomplete will be sent
to the applicant in writing explaining the NOI’s deciency, and that the
denial of authorization under the MSGP will be sent in writing explain-
ing why coverage under an individual permit is necessary.
Response 47:
In response to the comment, Part II.C.2. was revised to clarify that the
conrmation of coverage and any denial of authorization will occur in
writing, and that denial of authorization will be performed in accor-
dance with 30 TAC §205.4. TCEQ declines to add a phrase stating that
a notice of an NOI being incomplete will be sent in writing, because it
is possible that some decient items can be obtained by a phone call to
the applicant. If the needed information cannot be obtained verbally, a
written request will be sent to the applicant. The following language
was added to Part II.C.2.:
Following review of the NOI, the executive director will: 1) determine
that the NOI is complete and conrm coverage by providing a written
notication and an authorization number; 2) determine that the NOI is
incomplete and request additional information needed to complete the
NOI or 3) deny coverage in writing. Denial of coverage will be made
in accordance with TCEQ rules related to General Permits for Waste
Discharges, 30 TAC §205.4.
Comment 48:
Harris County and Houston request that the phrase "or immediately
upon becoming aware of the need for a permit" be deleted from Part
II.C.2.(a) of the permit because they believe this language is vague and
unenforceable.
Response 48:
TCEQ agrees that this language is ambiguous and removed the phrase
as requested. In addition, the following sentence was added at the end
of the paragraph, to clarify that an operator would not be precluded
from submitting an NOI after the permit is issued: "However, this per-
mit does not preclude a facility from submitting an NOI after the permit
issuance date."
Comment 49:
Lloyd Gosselink and TMRA request that Part II.C.2.(a) of the permit
be revised to read:
Facilities which are required to obtain coverage under the previous
TPDES MSGP (issued August 20, 2001), but did not obtain such cov-
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erage, are considered to be existing facilities. The deadline for these
facilities to submit an NOI is immediately upon permit issuance, or im-
mediately upon becoming aware of the need for a permit.
Response 49:
In response to the comment, the sentence was revised to reference sub-
mission of the NEC. However, the change differs from the requested
language in order to include those facilities that did apply for coverage
under the previous MSGP, as well as those that were regulated, but who
did not apply for coverage:
Facilities which were required to obtain permit coverage under the pre-
vious TPDES MSGP (issued August 20, 2001) are considered to be ex-
isting facilities, regardless of whether an NOI or NEC had previously
been submitted under that general permit. The deadline for these facil-
ities to submit an NOI is immediately upon permit issuance. However,
this permit does not preclude a facility from submitting an NOI or NEC
after the permit issuance date.
Comment 50:
PHA supports the incentive provided for dischargers that choose to sub-
mit an electronic NOI. Increased use of information technology and
digital information should increase efciency and lead to improved im-
plementation of environmental regulations.
Response 50:
TCEQ acknowledges the comment and thanks the commentor for their
input.
Part II.C.4. - Contents of the Notice of Intent
Comment 51:
Thompson & Knight supports the removal of the facility owner require-
ment for a facility owner to sign the application for permit coverage.
Thompson & Knight think this change will be particularly benecial to
lessee operators.
Response 51:
TCEQ acknowledges the comment and thanks the commentor for their
input.
Comment 52:
Harris County requests adding a provision to Part II.C.4. of the permit
that requires permittees to list on the NOI the geographic coordinates of
all outfalls and sample points (if they differ from the outfalls). Harris
County believes the change would benet inspectors in locating out-
falls when trying to collect samples without facility personnel on site
and would benet MS4 operators which map point-source discharges
to their MS4.
Response 52:
TCEQ declines to include a requirement to list coordinates for all out-
falls. The federal and state storm water regulations do not require this
information be included in NOIs. In addition, a facility may change
its operations in such a way as to move outfalls, and TCEQ supports
these types of changes being done in the SWP3 as opposed to the NOI
through a notice of change (NOC).
Part II.C.6. - Terminating Coverage
Comment 53:
Houston and Harris County request changing the word "may" to "shall"
in the rst sentence in Part II.C.6. of the permit. Houston and Harris
County also request allowing a facility’s new owner/operator to submit
the notice of termination for the previous owner/operator if they did not
do so.
Response 53:
The permit was revised to clarify that a notice of termination must be
submitted on an approved form and the rst sentence of Part II.C.6.
was revised to state:
A permittee may terminate coverage under this general permit, or may
terminate the conditional no exposure exclusion, by providing a Notice
of Termination (NOT) to the TCEQ. The NOT must be submitted on a
form approved by the executive director.
However, the permit was not revised to allow a person to terminate cov-
erage for another permittee, because authorization under the general
permit belongs to the permittee and there are no provisions in TCEQ
rules that allow a third person to cancel another person’s permit autho-
rization.
Part II.C.7. - Signatory Requirements
Comment 54:
Thompson & Knight note that the acronym "NEC" is used in Part
II.C.7. and throughout the permit, but is not dened, though they be-
lieve it stands for "no exposure certication."
Response 54:
The acronym NEC does stand for no exposure certication and a de-
nition of NEC was added to Part I of the permit in response to an earlier
comment.
Part II.C.9. - Fees
Comment 55:
Houston requests that the NEC fee of $100 be removed from the permit
and it remain at no charge as it was in the previous permit.
Response 55:
TCEQ evaluated several fee rate options to assess the need to collect
fees for tasks requiring agency resources, consistent with TCEQ rules
and the TWC. The changes should provide a fair and equitable fee
structure for regulated facilities, while including fees for tasks that re-
quire agency resources. An NEC fee of $100 was decided on because
similar resources are needed to process NEC forms as NOIs and $100
is the amount charged for each NOI. The permit does exempt NECs
from paying an annual water quality fee.
Comment 56:
Houston comments that TCEQ is doubling the annual water quality
fee required for each facility from $100 to $200. Houston notes that
Phase I facilities were required to develop industrial programs that in-
clude inspection of facilities covered by the MSGP. Houston believes
it is appropriate that fees collected by TCEQ from permittees under the
MSGP be paid to municipalities conducting the compliance investiga-
tions. Houston requests that the TCEQ consider mechanisms to either
conduct inspections for TPDES MSGP facilities or provide fees to the
municipalities conducting the compliance inspections.
Response 56:
TCEQ does not have statutory authority to rebate a portion or all of the
annual water quality fee. TWC, §26.040(k) allows TCEQ to impose
a reasonable and necessary fee under TWC, §26.0291 on a discharger
covered by a general permit. TWC, §26.0291(c) requires that fees col-
lected under this section "shall be deposited to the credit of the water re-
source management account, an account in the general revenue fund."
These funds are subject to legislative appropriation for use to protect
water resources in the state, including assessment of water quality or
reasonably related to the activities of any of the persons required to
pay the fee. Therefore, the Texas Legislature could provide funds from
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these fees to municipalities for conducting compliance inspections, but
TCEQ on its own accord may not.
Part III. - Permit Requirements and Conditions Common to all Indus-
trial Activities - Part III.A.1. Implementation of SWP3 and Consis-
tency With Other Plans
Comment 57:
Harris County and Houston recommend adding the phrase "and imple-
ment" to the rst sentence in Part III.A.1.(a) so that it would then say:
"An applicant seeking authorization under this general permit must de-
velop and implement a storm water pollution prevention plan (SWP3)
before submitting an NOI for coverage under this general permit."
Response 57:
TCEQ agrees that SWP3s must be developed and implemented prior
to submitting an NOI to TCEQ. In response to the comment, the rst
sentence was revised as follows: "An applicant seeking authorization
under this general permit must develop and implement a storm water
pollution prevention plan (SWP3) before submitting an NOI for cov-
erage under this general permit."
Part III.A.3. - Certication
Comment 58:
DFW comments that the phrase "does not occur" related to non-storm
water discharges is inconsistent with the governing principle behind
the storm water program. DFW further comments that 90 days is not
a realistic timetable for changes that may include issuing bonds, a bid-
ding process, hiring, and consolidation of capital improvements. DFW
suggests that the language of Part III.A.3.(c) be changed as follows:
The SWP3 must include a certication, signed according to Part
III.E.3(g) of this general permit, relating to Signatory Requirements,
that states that the separate storm sewer system has been evaluated
for the presence of non-storm water discharges and that on the date
the system was evaluated the discharge of non-permitted, non-storm
water was not observed to occur other than as identied by date and
for which BMPs are being developed and/or improved. The certi-
cation may acknowledge that the potential exists for non-permitted,
non-storm water discharges to occur from time to time.
Response 58:
The non-permitted discharge of wastewater is not allowed under the
MSGP, except for certain allowable non-storm water discharges in-
cluded in Part II.A.5. of the permit. The intention of the certication re-
quirement is to ensure that unauthorized discharges do not commingle
with the storm water authorized by this permit. However, in response
to the comment the deadline for completing the non-storm water certi-
cation in Part III.A.3.(c) was changed from 90 to 180 days.
Comment 59:
PHA supports the addition in Part III.A.3.(d) of a mechanism for permit
holders to request an extension beyond 180 days to complete investi-
gations required to make the non-storm water discharge certication.
However, PHA believes that 15 working days may not provide TCEQ
staff adequate time to review the request for an extension. PHA re-
quests that the permit require the extension request to be submitted
earlier and indicate the criteria the executive director will use to de-
termine if an extension will be granted. Thompson & Knight support
the addition of a provision in Part III.A.3.(d)(2) that allows a permittee
to complete a certication that identies noncompliance issues and the
steps being taken to remedy/prevent further noncompliance. Thomp-
son & Knight notes that this provision allows permittees to fulll their
certication obligation while continuing to address any noncompliance
issues.
Response 59:
This section was originally drafted to allow an extension for permittees
unable to complete the certication for non-storm water discharges.
However, in response to the comments, Part III.A.3.(c) was revised to
allow 180 days, rather than 90 days to make the required certication.
If the certication is not made within 180 days, then a permittee must
notify TCEQ’s Enforcement Division. Part III.A.3.(d) was also revised
to remove the references to requesting an extension because 180 days
should be sufcient to make the required certication and resolve any
noncompliance issues.
Part III.A.4. - Description of Potential Pollutants and Sources
Comment 60:
Harris County and Houston comment that "on-site waste disposal ar-
eas" was in the existing MSGP, but was deleted from the listing of
potential sources of pollutants in Part III.A.4.(b). Harris County and
Houston request retaining "on-site waste disposal areas" in this section
because these areas may be sources of pollutants and industrial facili-
ties with on-site waste disposal areas should identify such areas in the
SWP3.
Response 60:
On-site waste disposal areas may be sources of pollutants and indus-
trial facilities with on-site waste disposal areas should identify those
areas in the SWP3. In response to the comments, the term "onsite
waste disposal" was replaced with "on-site waste disposal areas" in Part
III.A.4.(b)(5) of the permit.
Comment 61:
Harris County and Houston request that the site map require the loca-
tion of each sample point if they differ from the outfall locations. They
note that some permittees collect samples in a location different from
the depicted outfall. Harris County and Houston believe that being able
to see where permittees are taking samples on the site map would assist
storm water investigators.
Response 61:
TCEQ agrees that if the location of a sampling point is different from
the outfall location, that this should be indicated on the site map. There-
fore, Part III.A.4.(c)(1) was revised as follows:
(1) the location of each outfall covered by the permit, and the location
of each sampling point (if different from the outfall location);
Part III.A.5. - Pollution Prevention Measures and Controls
Comment 62:
The Army asks whether a facility that has a Spill Prevention, Control
and Countermeasure Plan based on other federal and state regulatory
requirements can reference that plan in the SWP3 to meet some or all
of the specic requirements in the SWP3.
Response 62:
Part III.A.1.(b) of the permit states that plans and measures that stem
from other regulatory requirements may satisfy in whole or in part spe-
cic requirements of the general permit to prevent the duplication of
efforts by permittees. The permit also states that these plans may either
be attached as a component of the SWP3 or referenced in the SWP3.
Also, note that they must also be made readily available for review by
authorized TCEQ personnel upon request.
Comment 63:
CSA Materials requests changing the word "inventory" to "supply" in
Part III.A.5.(b)(7) of the permit.
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Response 63:
TCEQ declines to revise the language, but would like to clarify that the
term "inventory" refers to a list that must be maintained, rather than a
physical supply of materials.
Comment 64:
The Army comments that it would be unreasonable to extend the ed-
ucation requirement in Part III.A.5.(f) to employees who work at an
unregulated industrial activity or facility, such as large military instal-
lations that happen to contain smaller facilities that do require permit
coverage. The Army asks if the education requirement extends to all
employees that work at larger facilities such as military installations,
or just those who are employed at the specic, smaller facilities that
are covered by this permit and the SWP3 developed for those sites.
Response 64:
Many employees may work in areas not subject to storm water permit-
ting requirements. However, the MSGP is developed based on the goal
of minimizing the exposure of pollutants to storm water runoff. There-
fore, all employees who are working at a facility may be an asset to
the facility’s pollution prevention efforts, but only if they are aware of
the program. Employee education does not need to be extensive, but
should give employees a basic understanding of the facility’s ongoing
efforts to prevent pollution. All employees must receive some level of
education in accordance with this provision. TCEQ recognizes that the
level of education provided may vary considerably for large facilities,
such as a military base, where many employees may work in areas not
directly regulated under the MSGP.
Comment 65:
The Army, Fort Worth Aluminum Foundry, AFS, FWSBLGAC, WEI,
PHA, and TCMA comment that is unreasonable to require sampling
when a facility is closed or not staffed. WEI requests revising the lan-
guage in the permit to reect these conditions and to include a waiver
for visual monitoring when a facility is not in operation. The Army
comments that an alternative would be to allow samples to be collected
using some kind of automatic sampler and that a permittee can exam-
ine any such samples during the next business day. Fort Worth Alu-
minum Foundry and AFS comment that the changes to the quarterly
visual monitoring requirements are unneccesary. PHA recommends
that TCEQ provide other inspection options for locations that are not
staffed or provide a waiver as EPA did in their 1995 MSGP. Golden
Triangle SBAC comments that they do not agree with the proposed
changes to the quarterly visual monitoring requirements found in Part
III.A.5.(h), and request that the permit continue to require quarterly vi-
sual monitoring during normal facility operating hours. Safety-Kleen
comments that the weekend requirements be eliminated from the per-
mit requirements because it would be overly burdensome, costly, and
would not provide any appreciable environmental benet.
Response 65:
The existing MSGP did not provide a waiver for quarterly visual mon-
itoring during periods that a facility is not staffed. However, TCEQ
agrees that it may be appropriate to provide such a waiver during this
permit term for quarterly visual monitoring if a qualifying storm event
occurs outside a facility’s normal hours of operation. The permit al-
ready provides a waiver from sampling for inactive facilities. How-
ever, an active facility would still be expected to perform monitoring
of a qualifying storm event if it occurs during normal business hours,
even if the facility is unmanned. If monitoring is not possible at an ac-
tive, but unmanned site because of adverse weather conditions, the per-
mittee could obtain a sampling waiver in accordance with Part III.C.5.
of the general permit. Part III.C.5.(b) of the permit contains a provi-
sion allowing a waiver for any monitoring and inspection requirements,
which would include the quarterly visual monitoring at an inactive fa-
cility. In response to the comments, the rst sentence of Part III.A.5.(h)
of the permit was revised to read:
"Storm water discharges from each outfall authorized by this general
permit must be visually examined on a quarterly basis. Where practi-
cable, the same individual should carry out the collection and exam-
ination of discharges for the entire permit term to ensure consistency.
Monitoring must be conducted during daylight hours during the normal
hours of operation for the facility . . . ."
Comment 66:
Harris County and Houston comment that Part III. A.5.(i), which states
that "records . . . shall . . . be readily available," conicts with lan-
guage in Part III.C.1.(c), which states that "records shall be retained
on-site and available for review." Harris County and Houston request
using the language "readily available" in both sections for consistency.
Facilities under the MSGP do not all have on-site structures capable
of retaining records or on-site personnel, and the phrase "readily avail-
able" would provide the necessary exibility.
Response 66:
Both Part III.A.5.(i) and Part III.C.1.(c) were revised to state that
records shall be "retained on-site or made readily available for review."
For the purposes of this permit, "readily available" generally refers to
an operator making the SWP3 available on the same day that a request
is made.
Part III.A.6. - Management of Runoff with Structural Controls
Comment 67:
Lloyd Gosselink and TMRA comment that the consideration of wa-
ter quantity or rate of ow issues separately from water quality issues
arguably goes beyond TCEQ’s legal authority pursuant to TWC, Chap-
ter 26. Lloyd Gosselink and TMRA also comment that entities seeking
coverage under the MSGP may not have the information necessary to
make a determination regarding what will harm the natural physical
characteristics of receiving waters. Lloyd Gosselink and TMRA re-
quest TCEQ remove Part III.A.6.(b) or, in the alternative, clarify what
is required by this section.
Response 67:
TWC, §26.040, relating to General Permits, authorizes the commission
to issue a general permit to allow the discharge of industrial waste such
as storm water when "the category of discharges covered by the gen-
eral permit will not include a discharge of pollutants that will cause
signicant adverse effects to water quality." One method of assuring
that the discharge of storm water associated with industrial activities
will not cause adverse effects to water quality is by managing runoff
volume and rate of ow so that certain qualities of the receiving wa-
ters are maintained. Specically, bank erosion and the destruction of
the natural physical characteristics of receiving waters must be avoided
and biological habitat must be maintained. In the absence of proof that
structural controls are adequate to protect receiving waters, operators
cannot be allowed to discharge storm water under authority of a general
permit. In some instances, operators may have to install velocity dissi-
pation devices in order to comply with the requirements of the general
permit. While operators may not have specic data available to predict
potential impact to the natural physical characteristics of the receiving
water, operators can make a determination regarding what may be re-
quired to reduce the velocity of a discharge if erosion is observed. No
changes were made in response to the comment.
Part III.A.7. - Annual Comprehensive Site Compliance Evaluation
Comment 68:
31 TexReg 7004 August 25, 2006 Texas Register
DFW requests that Part III.A.7.(c)(3) provide further clarication re-
garding the 12-week deadline for remedying noncompliance. DFW
thinks the time frame is for developing a formal plan of action to cor-
rect any incidences of noncompliance, not the time frame to completely
correct the noncompliance. DFW notes that the site compliance eval-
uation may identify incidents of noncompliance that may require in-
frastructure modications or upgrades that involve in depth planning,
funding, and/or construction activities.
Response 68:
The 12-week period outlined in Part III.A.7.(c)(3) refers to the time
period that a formal report must be developed. Part III.A.7.(d) provides
an additional 30 days to revise and implement the SWP3. The purpose
of this requirement is to identify and remedy noncompliance with the
SWP3, TCEQ disagrees that additional time is needed to comply with
the existing SWP3. This is also consistent with the EPA’s 2000 MSGP
related to the Comprehensive Site Compliance Evaluation. In order to
better clarify when the SWP3 must be developed and implemented, the
rst sentence of Part III.A.7.(c) was revised as follows, to clarify that
the report is due 30 days following the evaluation:
Within 30 days of performing the annual site compliance evaluation,
the permittee must prepare a report which includes a narrative discus-
sion of the permittee’s compliance with the current SWP3.
Part III.A.7.(c)(3) was also revised to remove the reference to an ex-
tension:
(3) If an incident or incidents of non-compliance is identied, then the
report shall include all necessary actions to remedy the non-compli-
ance and update the SWP3 in accordance with Part III.A.7.(d) of this
permit. The identied actions must be completed as soon as practica-
ble, but no later than 12 weeks following the completion of the report.
Finally, the rst sentence of Part III.A.7.(d) was revised as follows, to
clarify that the SWP3 must be revised and fully implemented within 12
weeks following the report date:
Within 12 weeks following the completion of the Annual Site Compli-
ance Evaluation Report, the permittee shall revise and implement the
SWP3 to include and address the ndings of the Site Compliance Eval-
uation Report.
Part III, Section B. - Inspection of the Storm Water Pollution Prevention
Plan (SWP3, or Plan) and Site
Comment 69:
Corpus Christi comments that the MSGP does not contain a provision
acknowledging that MS4s, to the extent authorized by the law, may
wish to regulate or limit the discharges they receive into their storm
sewer system. Corpus Christi requests adding a provision within Part
III.B acknowledging that the MSGP does not limit the authority of an
MS4 to require permits for storm water discharges authorized by the
MSGP in their storm sewer system. Corpus Christi recommends the
following provision: "This general permit does not limit any authority
of a home-rule municipality to require permits for the discharges au-
thorized hereunder into its municipal separate storm sewer system."
Response 69:
Part II.B.10. of the permit already contains a provision that states that
the permit does not limit the authority of a home-rule municipality to
protect water quality. If a municipality determines that storm water dis-
charges authorized under this permit are contributing to a decrease in
water quality, then the municipality has the authority to enact its own
requirements outside the scope of this permit. This could include pro-
hibiting certain storm water discharges into its MS4. Since the permit
already includes a provision regarding the authority of municipalities,
no additional language was included in this section.
Part III.C. - General Monitoring and Records Requirements
Comment 70:
Thompson & Knight comment that they support the language in Part
III.C.1.(b), which claries that a dry weather discharge of storm water
from an outfall can be monitored, such as collected storm water from
a retention pond.
Response 70:
TCEQ acknowledges the comment and thanks the commentor for their
input.
Comment 71:
WEI requests additional clarication in the rst sentence of Part
III.C.1.(b). WEI requests that the language be revised so that the rst
sentence reads, "A facility which uses retention ponds as a BMP might
not experience a discharge immediately following a representative
storm event."
Response 71:
The language in the permit is not meant to disallow the discharge from a
retention pond during or immediately following a representative storm
event. The current language is adequate to communicate that TCEQ
recognizes that a discharge may occur during dry weather, particularly
when a pond is utilized for settling. Therefore, no change to this section
was made.
Comment 72:
TCC comments that the requirement that rain gauges be installed and
monitored in Part III.C.1.(c) throughout the life of the permit is not in
line with the reason the rain gauge is needed, which is to identify a rep-
resentative storm event for sampling. TCC requests that the language
be modied so the permittee is required to monitor the rain gauge only
until they have identied a representative storm event and have taken
required physical or visual samples for the monitoring period. TIP re-
quests that the second sentence of Part III.C.1(c) be revised to read:
The rain gauge shall be monitored a minimum of once per week and
once per day during rain events until the permittee has monitored, sam-
pled, examined and inspected a representative storm event for the ap-
plicable monitoring period as set out in this permit.
Response 72:
TCEQ agrees that it may be appropriate to discontinue record-keep-
ing for the rain gauge if the required representative sample(s) has/have
already been collected for a particular monitoring period. However,
monitoring must continue even if no storm event occurs in order for a
regulated facility to verify the reasoning regarding why a required rep-
resentative sample was not collected for a particular monitoring period.
The nal sentence of Part III.C.1.(c) was revised and a new sentence
was added to address the comment and to clarify the intent of this sec-
tion:
Records shall be retained on-site or made readily available for review.
Rain gauge monitoring and record-keeping may be temporarily sus-
pended during a given monitoring period if a representative storm event
has occurred and the required sampling and analyses has been con-
ducted.
Comment 73:
ISRI states that it supports the requirement to maintain a rain gauge,
and the related requirement to monitor the gauge, during rainfall events
where samples are collected or visual monitoring is conducted. TIP
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comments that the requirement to monitor rain gauges on a daily or
weekly basis between rain events has no regulatory basis nor environ-
mental benet. CSA Materials comments that the high frequency of
monitoring exceeds the spirit of the permit and places undue burden on
operators. Safety-Kleen asks that the monitoring frequency be changed
to once per week and on weekends only if the facility is staffed during
a rain event.
Thompson & Knight comment that the monitoring frequency could be
reduced and still satisfy the practical purpose of gauge monitoring by
revising the provision as follows:
Permittees must maintain a rain gauge on site in order to determine
when a representative storm event occurs. The rain gauge shall be mon-
itored a minimum of once per day during rain events until the requisite
sampling for the monitoring period has been performed. Records shall
be retained on site and available for review.
Lloyd Gosselink and TMRA request that TCEQ remove the require-
ment that the rain gauge be monitored once per week because it is un-
necessary to monitor when no rainfall occurs and proposes the follow-
ing language:
Permittees must maintain a rain gauge on site in order to determine
when a representative storm event occurs. The rain gauge shall be
monitored during rain events. Records shall be retained on site and
available for review.
Response 73:
As noted in the previous response, the language in Part III.C.1.(c) was
revised to clarify that the rain gauge must be monitored once per week
and once per day during storm events, but that monitoring may be tem-
porarily suspended for the duration of a given monitoring period after a
representative sample is collected. Monitoring must be conducted dur-
ing monitoring periods with no storm events for a permittee to demon-
strate whether a qualifying storm event occurred. TCEQ agrees that it
would be appropriate to discontinue monitoring for a particular moni-
toring period following a qualifying storm event that was sampled ac-
cording to the requirements of the permit.
Comment 74:
Harris County, CMC Recycling, ISRI, TIP, Safety-Kleen, and Houston
comment that requiring permittees to maintain a rain gauge on-site is
unnecessarily burdensome for facilities that are unmanned and where
accurate rainfall data is readily available by other means. CSA Materi-
als and Houston comment that the requirement for having a rain gauge
should be removed. Harris County and Houston request that the TCEQ
consider certain exceptions, and suggest, at a minimum, requiring a
rainfall gauge be used that is owned or operated by a local government
and records rainfall events on a daily basis within a two-mile radius of
the facility. PHA comments that there may be remote rural facilities
that should maintain a rain gauge, but that numerous facilities are lo-
cated in more densely populated areas and should not be required to
maintain gauges when precipitation measurements recorded by many
publicly maintained gauges are available over the internet.
Response 74:
TCEQ declines to revise the permit, but recognizes that regulated fa-
cilities must use a rain gauge that accurately records rainfall at their
site. If an entity utilizes a rain gauge located any distance away from
the facility, then it is possible that the data will not accurately reect
the rainfall at the actual site. Since the permit requires that representa-
tive samples be collected when the rainfall at a site meets the denition
of "representative storm event," TCEQ declines to state that off-site
gauges may be used. However, it may be appropriate for some facili-
ties located in very close proximity to a public rain gauge to utilize the
data from that gauge. However, the site must retain applicable records
to show whether or not a qualifying event occurred at their site. In re-
sponse to the comments, the following change was made to the rst
sentence of Part III.C.1.(c):
Permittees must maintain a rain gauge on-site, or utilize a rain gauge
located in the immediate vicinity of the site, in order to determine when
a representative storm event occurs.
Comment 75:
Thompson & Knight, Lloyd Gosselink, and TMRA request that TCEQ
clarify that a recording rain gauge can be utilized to satisfy the moni-
toring requirements during rain events.
Response 75:
The permit does not prohibit the use of any rain gauge that accurately
measures the amount of rainfall at a site, provided that the gauge can
show the date(s) of the rainfall event(s).
Comment 76:
FWSBLGAC comments that if the purpose of requiring a rain gauge is
to build a database of rainfall events they would recommend augment-
ing any data provided by permit holders with data from the database
that is already maintained by the National Weather Service Coopera-
tive Observer Network.
Response 76:
The purpose of this requirement is for regulated entities to determine
whether a representative rainfall event occurred in order to collect the
required samples. This requirement is intended to help determine com-
pliance with the permit conditions rather than serve as a data collection
tool.
Part III.C.2. - Representative Discharges from Substantially Similar
Outfalls
Comment 77:
Harris County, Houston, DFW, and NRG request that TCEQ add
"benchmark monitoring" to Part III.C.2.(b)(3) to allow the establish-
ment of substantially similar outfalls for the benchmark monitoring
requirements, in addition to allowing this option for quarterly visual
monitoring and hazardous metals monitoring. DFW comments to also
allow this option for numeric efuent monitoring.
Response 77:
TCEQ agrees that discharges from regulated activities subject to bench-
mark sampling may be substantially similar and it would be appropriate
to evaluate the data from those areas together. Allowing consideration
of discharges from substantially similar outfalls together based on one
sample is also consistent with the draft NPDES MSGP recently pub-
lished by the EPA. In response to the comments, benchmark monitoring
was added as a new item in Part III.C.2.(b)(3) of the general permit and
the following sentence was added as the third sentence in Part IV.C.2.:
Substantially similar outfalls may be established for benchmark moni-
toring, in accordance with Part III.C.2. of the general permit.
Part III.C.5. - Temporary Suspension and Waivers from Monitoring
Requirements
Comment 78:
Lloyd Gosselink and TMRA comment that when monitoring is tem-
porarily suspended, the requirement that such monitoring be conducted
during the "next quarter" does not apply to all types of monitoring, such
as benchmark monitoring. Therefore, Lloyd Gosselink and TMRA rec-
ommend revising Part III.C.5 to require that when monitoring is tem-
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porarily suspended, such monitoring will be conducted during the next
required monitoring period.
Response 78:
In response to the comments, references to "quarter" in the second para-
graph of this section were changed to "monitoring period."
Comment 79:
Thompson & Knight note that Part III.C.5.(a) provides for temporary
suspension of monitoring when there are adverse weather conditions
that are either dangerous to personnel or that prohibit access to a dis-
charge. Thompson & Knight request that "after dark" be added to the
parenthetical listing conditions that are dangerous to personnel because
that would be consistent with TCEQ’s current policy relieving permit-
tees of any obligation to monitor at night. In addition, Thompson &
Knight request that TCEQ add the phrase "when the facility is not
staffed, and when monitoring staff is not present at the facility" to the
parenthetical listing conditions that prohibit access to a discharge. This
revision would address situations where facilities are closed and when
qualied monitoring staff are not working, such as weekends.
Response 79:
The requested language was not added to the permit because the ex-
isting language is sufcient to address the situation raised by the com-
mentor. If a facility is unable to sample, inspect, examine, or otherwise
monitor storm water discharges due to potential risks to facility person-
nel or the inability to reach the sampling location, then the facility must
document the occurrence and include it in the SWP3.
Part III.D. - Numeric Efuent Limitations - Part III.D.1. - Discharges
of Storm Water Runoff
Comment 80:
FWSBLGAC comments that the word "hazardous" should not be used
in the permit to discuss general terms and situations, but should be used
only when specic regulatory limits apply. FWSBLGAC comments
that metals are not hazardous until they reach regulated concentrations.
Response 80:
The term "hazardous" is used for the list of metals in Part III.D.1. to
be consistent with the TCEQ rule that establishes these efuent lim-
its (30 TAC Chapter 319, Subchapter B, entitled "Hazardous Metals").
The following denition of "hazardous metal" is provided in 30 TAC
§319.21: "Hazardous metal - Includes each of the following metals in
its elemental state and any of its compounds expressed as that metal:
arsenic, barium, cadmium, chromium, copper, lead, manganese, mer-
cury, nickel, selenium, silver, and zinc." No changes were made to the
permit language.
Comment 81:
Lloyd Gosselink and TMRA object to the inclusion of numeric limita-
tions for the 12 hazardous metals covered by 30 TAC Chapter 319 in
Part III.D.1(a) and (b). Lloyd Gosselink and TMRA comment that 30
TAC §319.28 provides that "every waste discharge permit which does
not currently specify efuent limitations for any of the hazardous met-
als covered by this subchapter is hereby amended to incorporate the
terms of this subchapter." Lloyd Gosselink and TMRA propose that
the following language replace Part III.D.1., related to numeric efu-
ent limitations:
The controls and Best Management Practices included in the Storm
Water Pollution Prevention Plan constitute efuent limitation for the
purpose of compliance with the requirements of 30 TAC Chapter 319,
Subchapter B, related to Hazardous Metals.
Lloyd Gosselink and TMRA also ask that TCEQ clarify in the Fact
Sheet that this language represents the establishment of specic efuent
limitations for discharges of the hazardous metals included in Chapter
319.
Response 81:
The permit does contain specic efuent limits for the regulated met-
als. The permit allows a facility to obtain a waiver from testing if it can
demonstrate that regulated metals are not present in their storm water
discharge. By meeting the conditions of this section, a regulated en-
tity is demonstrating compliance with the efuent limits in the permit,
consistent with 30 TAC Chapter 319. No changes were made.
Comment 82:
Harris County, PHA, and Houston request that TCEQ revise the sec-
ond column heading for Part III.D.1.(a) and (b) from "Daily Average"
to "Monthly Average." Harris County and Houston also request that a
similar change be made to the subheading in the third paragraph of
Part III.D.1.(c) which reads "Daily Average Efuent Limitation" to
"Monthly Average Efuent Limitation." Harris County and Houston
note that "Monthly Average" is the term used in the current MSGP and
is appropriate to use because the numeric limitations remain the same
and this is a non-substantive change. In the alternative, the commen-
tors request that it is made clear that this change is non-substantive in
nature and that a denition be added to specify that daily average is the
same as monthly average and means the average of all values collected
within a 30-day period.
Response 82:
The permit continues the requirement from the existing permit term
for permittees to analyze discharge samples to ensure that they do not
exceed the daily maximum numeric efuent limitations included in
Parts III.D.1.(a) and (b). If a permittee collects and analyzes more
than one discharge sample during a single calendar month, then the
permittee is required to meet the daily average numeric efuent limita-
tions provided in the permit. The phrase "Daily Average" is appropriate
throughout Part III.D.1. since the daily average is the average of sam-
ples taken in one calendar month. While the existing permit references
"Monthly Average," it is consistent with TCEQ practice for TPDES
permits to establish "daily average" efuent limits. However, in re-
sponse to the comments, a denition of "daily average concentration"
was added to Part I of the permit and this denition is consistent with
TPDES individual storm water discharge permits:
Daily average concentration - the arithmetic average of all efuent sam-
ples, composite or grab as required by this permit, within a period of
one calendar month, consisting of at least four separate representa-
tive measurements. When four samples are not available in a calender
month, the arithmetic average (weighted by ow) of all values taken
during the month shall be utilized as the daily average concentration.
Comment 83:
Safety-Kleen comments that the discharge monitoring report (DMR)
form included on Page 96 of the permit (Hazardous Waste Metals-In-
land Waters) has a daily maximum sample requirement concentration
for each of the metals/parameters identied on the page. However,
Safety-Kleen comments that the maximum sample requirement is dif-
ferent for each of the metals (arsenic, barium, cadmium, chromium,
and copper) for the daily maximum identied in Part III.D.1.(a) of the
permit and asks for clarication.
Response 83:
The efuent limits listed in Part III.D.1.(a) of the general permit are
the correct concentration values. The values on the DMR form were
changed to reect the concentration values listed in Part III.D.1.(a).
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Comment 84:
The Army comments that facilities can exempt themselves from haz-
ardous metals not found in storm water runoff (Part III.D.1.(e)), but
not the same hazardous metals found in the benchmark sampling. The
Army requests that any exemptions from sampling for hazardous met-
als for a specic sector also be extended to benchmark sampling for the
same hazardous metal.
Response 84:
The purpose of benchmark sampling is to determine whether BMPs are
effective at reducing pollutants in storm water runoff and the bench-
mark pollutants were chosen in part by the pollutants required in EPA’s
original MSGP of 1995. Additional benchmark pollutants that are be-
ing added during this permit term were chosen based on the likelihood
of the pollutant to be present in a particular industrial sector. TCEQ will
use the benchmark sampling data to determine whether future changes
to the general permit would be benecial, such as requiring contin-
ued benchmark sampling for certain industrial sectors, revising bench-
mark levels for certain sectors, adding specic controls such as BMPs
to particular industrial sectors, or establishing efuent limits. In order
to have data available that accurately shows what pollutants are being
discharged from certain industrial sectors, it is important that all fa-
cilities monitor for the same pollutants. If a facility were to obtain a
waiver for any benchmark pollutants, then the overall data may not ac-
curately reect the discharge characteristics of a particular industrial
sector. Finally, there may be some cases where benchmark samples are
not collected at a nal outfall, as is required for hazardous metals sam-
pling. In this case, the discharge would be required to obtain a separate
sample for the hazardous metals monitoring requirement and only that
sample would be required to meet the efuent limits established in the
permit. No changes have been made to this section, except to add a
new Part III.D.1.(f) as discussed in the Response to Comment 85, re-
lated to compliance with numeric efuent limits:
Comment 85:
For clarication, Thompson & Knight suggest the following revision
to the language in the last paragraph of Part III.D.1.(e)(iii):
"If a facility is required to sample for any of the above hazardous metals
as part of the benchmark requirements in Part V of this permit, then the
permittee is subject to the efuent limitation listed in Part III.D.1 of
this general permit for only those hazardous metals sampled as part of
benchmark monitoring . . . ."
Thompson & Knight also suggest adding the following language to
each of the sectors where benchmark values for metals are also listed
in Part III.D.1.: "Facilities sampling for the following pollutants as part
of benchmark sampling are also subject to the numeric efuent limits
and reporting requirements listed in Part III.D.1 of this permit . . . ."
Response 85:
In response to the comment, TCEQ revised the language in the last
paragraph in Part III.D.1.(e)(iii) into a new item, Part III.D.1.(f), to clar-
ify that any hazardous metals that must be sampled under benchmark
monitoring must also meet the efuent limits in the general permit. The
phrase "all pollutants" was replaced with "those hazardous metals."
In addition, TCEQ recognizes that the sampling location requirements
may vary between facilities, such that benchmark samples are collected
at "internal" outfalls, prior to storm water discharging off site, while
hazardous metals compliance sampling must be conducted at each "-
nal" outfall, prior to discharging off site or to surface water in the state.
Accordingly, two new sentences were added at the end of this section
so that Part III.D.1.(f) reads, in its entirety:
(f) Relation to Benchmark Monitoring - If a facility is required to sam-
ple for any of the above hazardous metals as part of the benchmark re-
quirements in Part V of this permit, then the permittee is subject to the
efuent limitations listed in Part III.D.1. of this general permit for all
hazardous metals sampled at a nal outfall as part of benchmark mon-
itoring. There are no waivers available for pollutants that are required
in Part V of the general permit. If sampling for benchmark metals is
not performed at a nal outfall, then the above efuent limits may not
apply for the benchmark sample if the sample is not representative of
the discharge from the site. In this situation, the discharge must also be
sampled at each nal outfall to comply with the sampling and analyses
requirements of this section.
Finally, TCEQ reviewed each industrial sector in Part V. that is required
to sample for hazardous metals, which are also limited in Part III.D.1.
of the permit. The following language: "Facilities sampling for the fol-
lowing pollutants as part of benchmark sampling are also subject to the
numeric efuent limits and reporting requirements listed in Part III.D.1.
of this permit . . ." is already included in all of the industrial sectors
where there are benchmark values for applicable metals. Therefore, no
further revisions were made.
Part III.D.2. - Coal Pile Runoff
Comment 86:
WEI comments that the language in the second paragraph of Part
III.D.2.(c) is unclear and requests that TCEQ delete the phrase "in
which the violation(s) occurred," or indicate that only violations need
to be reported.
Response 86:
The intention of this section is to require permittees to have the results
of monitoring available by March 31st following the monitoring pe-
riod. As a result, the second paragraph of Part III.D.2.(c) was revised
to delete the nal phrase regarding violations and now reads:
Monitoring must be conducted prior to December 31st for each annual
monitoring period and the results must be reported as required in Part
III.E.4(c) of this permit. A copy of the DMR must either be retained
at the facility or shall be made readily available for review by autho-
rized TCEQ personnel upon request by March 31st following the an-
nual monitoring period.
Comment 87:
Westward Environmental requests that the word "surface" be added in
front of "water of the state," in two locations of Part III.E.3.(a) of the
draft permit, to reect the changes made in Part I. Denitions.
Response 87:
This revision was made as requested.
Part III.E. - Standard Permit Conditions - Part III.E.4. - Reporting Re-
quirements
Comment 88:
Lloyd Gosselink and TMRA comment that it is unclear in Part
III.E.4(a) why a permittee would not be able to generate its own
DMR report for ling with TCEQ, as long as such report contains all
necessary information. Thus, Lloyd Gosselink and TMRA comment
that TCEQ should allow a permittee to use and submit a self-generated
form that is comparable to the ofcial DMR.
Response 88:
Consistent with TPDES permitting for individual and general per-
mits, the MSGP requires that the DMR either be an original EPA
3320-1 form, a duplicate of the form, or a form otherwise provided
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by the executive director. TCEQ recently implemented electronic
reporting for DMR forms for applicable permits. Additional infor-
mation on TCEQ’s electronic reporting system can be obtained at
http://www.tceq.state.tx.us/permitting/steers/edmr.html. In addition,
TCEQ attempted to make the DMR form more accessible by including
the applicable DMRs as part of the general permit. A hard copy of
each form may be copied directly from the permit and electronic
versions will be posted on the web after the MSGP is issued.
Part III.E.5. - Solid Waste
Comment 89:
TIP and TCC request clarication that the term "industrial solid waste
management unit" in Part III.E.5(b) only applies to storm water deten-
tion ponds and storm waste retention ponds or other dedicated earthen
ponds whose primary purpose is removal of suspended solids. TIP
also requests clarication that the exclusion for "other control struc-
tures" includes all secondary containment structures constructed for
the purpose of compliance with 40 CFR Part 112. FWSBLGAC com-
ments that treating storm water that is collected into a holding pond
or other-wise accumulated as an industrial solid waste is not appropri-
ate. FWSBLGAC comments that only the sludge and sediment that is
removed and disposed of should have to be treated as controlled indus-
trial solid waste. The storm water itself should not be classied as an
industrial solid waste.
Response 89:
As described in the Response to Comment 13, the denition of "Indus-
trial Solid Waste Management Unit" was revised to remove the term
"Industrial." The denition of "Solid Waste Management Unit" does
specify that it only applies to ponds used for the removal of suspended
solids. Part III.E.5.(b) of the permit refers to the denition of Solid
Waste Management Unit; therefore, the existing denition provides
the needed clarication. In general, controls required under 40 CFR
Part 112 would be considered "other control structures." The primary
pollutant of concern is oil and grease rather than suspended solids. In
addition, the secondary containment structures utilized under 40 CFR
Part 112 are not considered retention ponds.
Part IV. - Benchmark Monitoring Requirements Common to Many In-
dustrial Activities - Part IV.A. - Use of Benchmark Data
Comment 90:
Houston, Harris County, and Winstead comment that this section
should be revised to clarify that while benchmark values are not
numeric efuent limitations, there are conditions where exceeding
benchmark values may violate numeric efuent limitations or TCEQ
surface water quality rules. Specically, Houston and Harris County
request that the second sentence of Part IV.A. be revised to add the
phrase "unless the analytical results also exceed numeric limits listed
in Part III.D.1. or violate surface water quality standards."
Response 90:
Part III.D.1.(e) of the permit states that a permittee is subject to appli-
cable numeric efuent limitations for any hazardous metals that they
are required to sample under benchmark monitoring. In addition, the
rst sentence of Part II.B.6. states that "Discharges that would cause or
contribute to a violation of water quality standards, or that would fail
to protect and maintain existing designated uses of receiving waters are
not eligible for coverage under this general permit." To provide further
clarication regarding efuent limits for hazardous metals, additional
language was added to the rst paragraph in Part IV.A. as follows:
Analytical results that exceed a benchmark value are not a violation of
this permit, as these values are not numeric efuent limitations, how-
ever, if a permittee is required to sample for any of the hazardous metals
listed in Part III.D.1. of this general permit as part of the benchmark
requirements in Part V of this permit, then the permittee is subject to
the efuent limitations in Part III.D.1 for those samples which are col-
lected at a nal outfall.
In addition, see the Response to Comment 85 where changes were
made to the nal paragraph of Part III.D.1. to clarify that benchmark
sampling is only subject to efuent limits for hazardous metals, if the
benchmark samples are collected at a nal outfall.
Comment 91:
Thompson & Knight, ISRI, and CMC recommend that Part IV.A.4. be
revised to more accurately reect the fact that benchmark values are
not efuent limitations. Thompson & Knight, ISRI, and CMC state
that the current provision has been misinterpreted by eld inspectors
to mean that the benchmark values must ultimately be met. Thompson
& Knight, ISRI, and CMC state that this interpretation is not appropri-
ate for the following reasons: 1) the benchmarks are not sector specic
and do not account for the level of control achievable for a specic
sector/sub-sector implementing reasonable technologies; 2) the bench-
marks are generally based on low-ow stream conditions, while storm
water discharges often occur during high ow conditions; and 3) the
benchmarks do not account for non-soluble metals in suspended solids
that are included in the total metal analytical results but do not affect
water quality. Thompson & Knight, ISRI, and CMC suggest that Part
IV.A.4. be revised as follows; "4) other parts of the SWP3 for which
revisions are appropriate."
Response 91:
Exceeding benchmark values is generally not considered a violation
of numeric efuent limitations. However, if a permittee is required as
part of its benchmark monitoring to monitor for one or more of the haz-
ardous metals, any sample analyzed that exceeds the numeric efuent
limitation for that metal included in Part III.D. would be a violation of
a limitation. With the exception of the hazardous metals, TCEQ does
not require a permittee to meet specic values associated with bench-
mark sampling. It does require that the SWP3 be revised to reduce the
discharge of that pollutant to the extent possible, with the ultimate goal
of achieving benchmark monitoring results below the value included
in the permit.
The changes to the benchmark sampling levels are intended to relate to
the actual discharge levels of the pollutants during storm events, rather
than being established based on water quality criteria more appropri-
ate for low-ow receiving stream conditions. However, levels that are
established were determined to meet or exceed the levels required to
meet the Texas Surface Water Quality Standards. In response to the
comment, the requested revision was made to Part IV.A.(4) of the gen-
eral permit.
Comment 92:
Lloyd Gosselink and TMRA suggest that if the monitoring frequency in
Part IV.C. remains semiannually as opposed to quarterly (as requested
in Comment 96), then the requirement included in Part IV.A. for permit-
tees to investigate the cause of a benchmark exceedance and document
the results of the investigation by "the end of the quarter following the
sampling events" should be revised for consistency with the monitor-
ing period.
Response 92:
The permit will retain the semiannual frequency for benchmark moni-
toring, but staff agrees that the time period allowed for a permittee to
complete its investigation should be claried. In response to the com-
ment, the second sentence of Part X.C.(1) of the Fact Sheet was revised
to read: "The Pollution Prevention Team must investigate the cause for
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each exceedance and must document the results of this investigation in
the SWP3 within 90 days following the sample event."
Part IV.B. - Sectors Subject to Benchmark Monitoring
Comment 93:
Winstead requests more information regarding why pH was added to
SIC codes 1411, 1422 - 29, and 1481 in Part IV.B.
Response 93:
pH was added to the listed SIC codes in Sector J because that group of
industries includes those that mine limestone and similar rocks. Based
on the nature of the material being mined, there is a potential for the
discharge to contain elevated pH levels.
Comment 94:
PHA objects to the addition of total suspended solids (TSS) to Part
IV.B. since it does not adequately characterize stormwater-borne solids.
PHA suggests that the suspended sediment concentration (SSC) via
American Society of Testing and Material (ASTM) D3977 is a more ap-
propriate means of characterizing solids in storm water as documented
in studies performed by the U.S. Geological Service (USGS) and the
U.S. Department of the Interior. PHA believes that continued use of
TSS misrepresents the effectiveness of storm water controls that rely
on settling, ltering, and surface stabilization techniques based on the
USGS ndings that use of TSS biases monitoring to the ner fraction
of particle sizes and under-reports coarser solids. PHA contends that
SSC is a more appropriate parameter and suggests an initial bench-
mark value of 200 milligrams per liter (mg/L) to reect the differences
in monitoring results between TSS and SSC found in the studies.
Response 94:
TCEQ declines to make the change from monitoring TSS to SSC at
this time. TSS is currently the standard parameter utilized to monitor
storm water-borne solids. TSS is also the parameter included in the
Texas Surface Water Quality Standards at 30 TAC Chapter 307 and in
EPA’s MSGP. If more information becomes available on SSC, TCEQ
may consider this revision in a future permit action.
Comment 95:
Houston comments that the determination for benchmark monitoring is
based on use in any calender year for the three years prior to submitting
an NOI. Houston notes that this appears to conict with the table in Part
IV.B. of the permit that is based on annual usage. Houston recommends
revising the footnote to the table to reect the specic use requirements
stated in Sector S.
Response 95:
TCEQ agrees that the table included in Part IV.B. should be claried to
indicate that for Sector S, the determination for benchmark monitoring
is based on use of deicing chemicals for the three years prior to sub-
mitting an NOI. As a result, the footnote in Part IV.B. was revised as
follows:
Monitoring is only required for airports with deicing activities that uti-
lized for deicing more than 100 tons of urea or more than 100,000 gal-
lons of ethylene glycol in any calendar year for the three years prior to
submittal of an NOI for coverage under this permit.
Part IV.C. - Benchmark Monitoring Requirements
Comment 96:
Harris County and TCMA comment that revising the monitoring pe-
riod to twice per year for the entire permit term will be unduly burden-
some and will not contribute to water quality. Houston suggests that the
monitoring period should remain once per quarter for the rst full mon-
itoring period. TCMA believes that annual benchmark monitoring, in
combination with quarterly visual inspections and the annual compli-
ance evaluation included in the permit, will be sufcient to evaluate the
effectiveness of the SWP3. ISRI and Winstead support the proposed
change to require benchmark monitoring for the full permit term. ISRI
believes that monitoring twice per year provides facilities with greater
exibility to identify the storm events to be monitored. Thompson &
Knight support the revision to semiannual monitoring, contending that
this should increase the likelihood that trained personnel will be present
to collect a sample during a representative storm event during work
hours. ISRI suggests that this may also reect areas in Texas where
the prevailing weather conditions may be difcult to identify an ap-
propriate storm event in each quarter. Winstead recommends that the
frequency of monitoring be quarterly instead of semiannually, regard-
less of whether the results are below the values. Winstead contends that
semiannual monitoring provides the permittee with considerable lati-
tude in choosing when to monitor. Instead, Winstead states that since
the visual monitoring requirement is quarterly, benchmark monitoring
can be performed at that time with minimal additional effort.
Lloyd Gosselink and TMRA request that the frequency of benchmark
monitoring be revised to a quarterly basis for two years since moni-
toring throughout the permit term does not provide the permittees the
opportunity to evaluate the data and fully implement improvements to
the BMPs in response to the results of monitoring. Lloyd Gosselink
and TMRA state that the quarterly monitoring in the current permit
provided permittees the opportunity to collect eight samples in a rela-
tively short amount of time, which allowed permittees to better evaluate
whether a sample result was an error or an actual violation of a bench-
mark value. Lloyd Gosselink and TMRA suggest that TCEQ consider
requiring benchmark monitoring during years 1 and 3, or 2 and 4 of the
permit term. Lloyd Gosselink and TMRA contend that these frequen-
cies would allow the permittees to respond to the rst set of monitoring
results and would allow the second set of results to serve as a measure
of whether the improvements addressed any elevated levels obtained
previously.
Response 96:
TCEQ recognizes that the revisions to monitoring frequency will result
in samples being collected for more qualifying storm events (ten), as
compared to a maximum of eight required in the existing MSGP, but
believes that this will not be unduly burdensome. In addition, TCEQ
believes that over the duration of the permit term, data obtained semi-
annually for each year from each regulated facility will provide a more
accurate characterization of the discharge from different industrial sec-
tors. Based on this data, TCEQ may consider including requirements
for BMPs in future permit terms in order to address potential sources of
pollutants in an effort to protect water quality. Additional changes that
could be considered include sector-specic benchmark levels, removal
of benchmark sampling, or adding efuent limits.
TCEQ also notes that in the Response to Comment 77, Parts III.C.2.(b)
and Part IV.C.2. were changed to allow permittees to establish sub-
stantially similar outfalls for benchmark monitoring, which should de-
crease the burden on facilities with multiple outfalls discharging from
areas that have discharges that are similar in character and quality.
Therefore, no changes were made to the semiannual monitoring fre-
quency for the permit term.
Comment 97:
The Army, Houston, Harris County, Lloyd Gosselink, Thompson &
Knight, and TMRA request that the permit include a waiver in Part
IV.B. for those facilities with benchmark monitoring results below the
benchmark monitoring values, similar to what was allowed in the rst
permit term. The Army states that in the rst permit term, the mon-
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itoring waiver from the second year of testing provided permittees a
reward for not discharging pollutants, or for reducing their discharge
of pollutants. Houston suggests that this waiver be available for per-
mittees that remain within the benchmark values for the rst two years
of benchmark monitoring. Lloyd Gosselink, Thompson & Knight, and
TMRA request that if the benchmark monitoring frequency remains
semiannual that a waiver be included based on the results of the rst
two years of the permit term (four samples). Lloyd Gosselink, Thomp-
son & Knight, and TMRA further comment that regardless of the fre-
quency of benchmark monitoring, a waiver should be included in the
permit.
Response 97:
The intention of the benchmark monitoring requirement is to provide
TCEQ with an accurate representation of the levels of pollutants in each
type of industrial discharge as well as to help regulated facilities deter-
mine whether BMPs are functioning to reduce the discharge of pollu-
tants. TCEQ will utilize collected data to determine if any BMPs or
numeric efuent limitations are necessary to protect water quality. If
facilities that consistently achieve benchmark monitoring results be-
low the values included in the permit are given a waiver from future
benchmark monitoring, then an analysis of the results submitted will
only include those results above the benchmark value. This data may
be difcult to evaluate in determining whether additional requirements
are necessary for a particular sector.
TCEQ believes that the existing requirements will provide the appro-
priate information to evaluate BMPs and to characterize discharges,
which will benet the permittees as well as the TCEQ. Additionally,
if a facility consistently discharges at levels below the benchmark lev-
els, then the facility will not be required to investigate the cause of any
exceedance, nor revise the SWP3. On the other hand, if a permittee
continues to sample for benchmark parameters, then it is possible that
levels could change over time, such as during periods where BMPs or
business practices are changing. This data would then help the permit-
tee to determine whether the SWP3 was continuing to be effective or
whether updates may be required.
Part IV.C.2. - Reporting Requirements
Comment 98:
DFW and Safety-Kleen comment that Part IV.C.2. of the permit re-
quires that the analysis results of sampling must be submitted to the
TCEQ before March 31st of each year, but Part X.C.(1) of the Fact
Sheet and Executive Director’s Preliminary Decision states that results
are required to be reported during the third year of the permit term.
DFW and Safety-Kleen request that the correct reporting frequency be
claried.
Response 98:
In response to the comment, Part X.C.(1) of the Fact Sheet and Exec-
utive Director’s Preliminary Decision was revised to state: "The pro-
posed TPDES general permit requires this monitoring to be conducted
twice per year throughout the permit term, and reported by March 31st
of each year."
Comment 99:
Houston and Harris County comment that the proposed reporting val-
ues for the benchmark monitoring are yearly average results for each
pollutant and are not on an outfall-by-outfall basis. Houston and Harris
County comment that sites with more than one outfall may discharge to
different receiving streams and as a result, averaged results can lead to
undetected, elevated levels of pollutants discharged to a particular re-
ceiving stream. Houston and Harris County recommend changing the
reporting requirement to include each pollutant on an outfall-by-out-
fall basis. Houston and Harris County state that this will allow TCEQ
to extract information on pollutant loading to stream segments from
the results. Houston and Harris County also comment that the report-
ing requirement need not be changed if the goal of TCEQ is to obtain
statewide averages for each parameter.
Response 99:
TCEQ declines to make this change since the data obtained from the
benchmark monitoring requirement will be utilized to assess the pol-
lutant loading by specic industries, rather than pollutant loading to a
particular receiving stream. There may also be circumstances where
benchmark sampling is performed on an "internal" outfall in order to
properly characterize the discharge from a particular industrial sector,
but where the benchmark sample does not accurately reect the char-
acter of the discharge from a nal outfall. This may be due to runoff
from several areas of the facility (both regulated and non-regulated ar-
eas) commingling prior to discharge into or adjacent to surface water
in the state. In addition, Parts III.C.2.(b) and IV.C.2. of the permit al-
low a permittee the ability to establish substantially similar outfalls for
benchmark monitoring, potentially allowing some facilities to lessen
their existing sampling requirements. If an approved TMDL imple-
mentation plan includes requirements to assess or address a specic
pollutant being discharged into an impaired water body, TCEQ will
consider changes at that time to address the requirements of the imple-
mentation plan.
Comment 100:
TCMA believes that the annual reporting requirement for submission
of DMRs should only be required for those facilities that have an aver-
age annual result above the benchmark value for each pollutant. TCMA
contends that since the benchmark values are not enforceable limits,
then reporting requirements should not be more stringent than those
for hazardous metals with enforceable limits. TCMA also comments
that TCEQ has not made available the number of facilities complying
with the reporting requirement of the benchmark values and that a re-
porting requirement should not be included in the permit because it will
likely result in more instances of noncompliance.
Response 100:
TCEQ agrees that the results of benchmark sampling are not enforce-
able limitations, except that a permittee may have to comply with efu-
ent limits for hazardous metals listed in Part III.D.1. of the permit for
those metals that are also sampled as part of the benchmark monitoring
requirements. The reporting requirements for efuent limits are estab-
lished in accordance with federal rules. The reporting requirements
for benchmark sampling are established so that TCEQ can evaluate the
data for future changes to the MSGP, such as adding sector-specic
BMPs, numeric efuent limitations, or removing benchmark parame-
ters. While it could be considered noncompliance if permittees do not
submit the benchmark values as required by the permit, this require-
ment is not unduly burdensome. Therefore, no changes were made to
this section.
Comment 101:
PHA objects to TCEQ’s method for revising the benchmark values for
aluminum, iron, lead, and zinc and states that the Fact Sheet does not
adequately explain why the median results were chosen for the pro-
posed values. PHA believes that the 2003 values should reect storm
water runoff from sites with mature SWP3s, and as a result, the 90%
values would be more appropriate. PHA further comments that it is
inappropriate to suggest that facilities that have been implementing an
SWP3 for several years must aggressively enhance existing controls
beyond those currently in place. PHA is concerned that a facility could
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be in compliance with numerical limitations, but exceed the benchmark
value, potentially inferring that the SWP3 is ineffective.
Response 101:
For several pollutants, TCEQ chose to revise the existing benchmark
levels based on the median result and in some cases used the maximum
result reported. For the pollutants mentioned by the commentor, the
level was lowered for total lead and was raised for the other pollutants.
The median level was used because it is appropriate for a sample result
that is above the level that half of all dischargers in Texas have reported
would warrant further evaluation. It is also recognized that some facil-
ities that have developed and implemented very effective SWP3s may
still discharge at levels above the benchmark value, simply based on the
nature of the pollutants at the facility. While many facilities have been
operating under an MSGP since 1995, there are likely a number of these
facilities that are just now obtaining coverage, including new facilities.
TCEQ elected to continue with the proposed levels, with the exception
of ammonia-nitrogen, which is being revised to the maximum reported
level of 8.11 mg/l. This is appropriate based on the small number of
samples that were submitted.
Comment 102:
Thompson & Knight agree with TCEQ’s general approach in adopting
technology-based benchmark values. However, Thompson & Knight
recommend that TCEQ either retain the existing water quality-based
benchmark values, or develop specic technology-based values based
on sectors or sub-sectors in lieu of permit-wide values based on the
average or median of all results reported in order to more accurately
establish new benchmark values. For example, Thompson & Knight
state that the total iron concentration in discharges from landlls and
steel foundries should be different due to the nature of the processes and
the technologies available to each industry and that due to these differ-
ences, different technology-based values should be assigned. Thomp-
son & Knight further comment that the number of reporting facilities in
each sector may also affect the accuracy of the permit-wide benchmark
values. For example, there are many more landlls and concrete prod-
ucts facilities than iron and steel foundries and the value based on the
median of the results will be skewed towards the value achievable by
the more abundant facilities. Finally, Thompson & Knight state that if
TCEQ does not have the data necessary to establish technology-based
sector-specic benchmark values, then the current water quality-based
values are more appropriate if they are higher than the median or aver-
age of the 2003 results.
Response 102:
The specic parameters where levels were lowered to the median level
include chemical oxygen demand (COD), total copper, and total lead.
Other benchmark levels that were lowered were set at the maximum
level that was reported by any facility. Therefore, these levels should
not impact a particular sector (these include ammonia-nitrogen, total
mercury, and total selenium). TCEQ recognizes the benet of sec-
tor-specic benchmark levels, but did not have enough appropriate data
collected during the evaluation period to establish different levels for
each industrial sector. TCEQ recognizes that with the changes to COD,
total copper, and total lead, certain sectors may be faced with a some-
what more difcult process to address sample results above the new
benchmark levels. For those sectors that discharge at levels consis-
tently above the proposed benchmark levels, it will be necessary for the
permittee to update the SWP3 to include a statement assessing whether
or not the results are achievable when appropriate BMPs are utilized.
Where possible, the permittee should revise the SWP3 and its BMPs to
attempt to lower the level of pollutants being discharged, with a goal
of discharging below the benchmark levels.
The revised benchmark monitoring frequency of two samples per year
during the entire permit term, without the opportunity for sampling
waivers in subsequent years, will result in the collection of more data
within each sector and this information may help TCEQ set benchmark
values or other requirements that replace benchmark values on a sec-
tor-by-sector basis in future MSGPs. While benchmark levels may be
consistently higher for certain industries based in part on the reasons
described by the commentor, the permit does specify that the bench-
mark levels are target levels that are not enforceable, except to trigger
a requirement to evaluate the SWP3. No changes are proposed in re-
sponse to the comment, but Part X.C.(2) of the Fact Sheet was corrected
to clarify that the level for COD was lowered based on the median re-
sult rather than the average result.
Part V. - Specic Requirements for Industrial Activities
Comment 103:
Westward Environmental points out that the certain parameters have
been added to the table in Part IV.B. but have not been added to the
corresponding tables in Part V. of the permit, and requests that the tables
in Part IV.B. and Part V. be modied to be consistent. Specically,
Westward identies the following sectors and parameters:
a) Sector C (Industrial Organic Chemicals) - total suspended solids
(TSS)
b) Sector E (Clay Products) - TSS, pH
c) Sector E (Concrete Products) - pH
d) Sector F (Steel Works, Blast Furnaces, and Rolling and Finishing
Mills) - TSS
e) Sector J (Dimension Stone, Crushed Stone, and Nonmetallic Miner-
als (except fuels)) - pH
f) Sector K (Hazardous Waste Treatment, Storage, and Disposal) - Am-
monia- Nitrogen
g) Sector O (Steam Electric Generating Facilities) - TSS
h) Sector Q (Water Transportation Facilities) - TSS
i) Sector S (Airports with deicing activities) - Ammonia-Nitrogen
j) Sector AA (Fabricated Metal Products Except Coating) - TSS
Winstead states that the benchmark parameters indicated in the table
are not consistent with those listed in Part V.J. of the permit. PHA also
comments that the Fact Sheet and Part IV.B. of the permit indicate that
TSS was added as a benchmark monitoring parameter under Sector
Q, Water Transportation, but that Part V.Q.6. of the permit does not
include TSS.
Response 103:
The benchmark parameters in Part V. were revised for consistency with
the table included in Part IV.B. and with the information included in
the Fact Sheet (Part X.V. and Appendix A). For those sectors required
to sample for ammonia, the term was claried as ammonia-nitrogen.
Also, as discussed in Response to Comment 136, the level for ammo-
nia-nitrogen was raised from 0.19 mg/L to 8.11 mg/L.
Comment 104:
Harris County, AFS, CMC Recycling, TCMA, Fort Worth Aluminum
Foundry, and Thompson & Knight comment that TCEQ should wait
before revising benchmark levels until they have additional data that
would provide TCEQ with the opportunity to more adequately evaluate
certain benchmark monitoring levels so they are set at the appropriate
levels. Harris County requests additional explanation for the proposed
changes to the metals levels. Harris County believes that the data is
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insufcient at this time to revise the benchmark monitoring levels for
certain parameters. AGC of Texas requests further review of the bench-
mark levels for aluminum, iron, and total copper. AGC of Texas notes
that all facilities in the Houston area are unlikely to meet the aluminum
and iron benchmark levels and recycling facilities to meet the total cop-
per level without on-site retention ponds. CMC Recycling, Lloyd Gos-
selink, Thompson & Knight, and ISRI comment that technology-based
standards would be more appropriate on a sector-specic basis.
Response 104:
The benchmark values were revised based on the data received from
facilities that were sampled in 2003. TCEQ did not verify whether
every regulated facility submitted benchmark samples, and also did not
include incomplete data or data that was unclear. However, the data
that was evaluated did provide a good basis for revising the levels for
certain values over the next permit term. To provide some clarication
regarding how data was analyzed, the following additional paragraph
was added to Appendix A of the Fact Sheet as item 1, entitled "Methods
Used to Evaluated Data":
The benchmark monitoring information submitted by the permitted en-
tities was entered into a benchmark database. Each entry into the data-
base contained the permit number, SIC code, sector, outfall number
(for those entities that have multiple outfalls covered under one per-
mit), the measurement for the pollutant (only the pollutants originally
assigned to the individual SIC code groups by the EPA), the associated
quarter, and an option to indicate no storm events (no discharge). If
the benchmark monitoring information included either no-storm event,
a severe storm or ood, or no discharge from the facility as a reason
for not carrying out analytical monitoring for a specic quarter, then
the database entry included that information. In general, whenever a
no-storm event was reported, pollutant data was absent. The analysis
eliminated entries with a no-storm event and only calculated entries
that included pollutant data (i.e. storm water discharge present). If the
pollutant concentration was reported to be non-detectable, then the en-
try was recorded as zero in the appropriate eld. This analysis did not
include a review of the permitted facilities to identify which, if any, did
not submit data.
TCEQ plans to review the benchmark data collected during the new
permit term to better assess whether the proposed values are appropri-
ate or can be further revised. It is recognized that some facilities that
have developed and are already implementing effective SWP3s may
still discharge pollutants at levels above the benchmark value based
on the nature of the pollutants at the facility. TCEQ may consider re-
vising benchmark levels on a sector-specic basis, establishing sec-
tor-specic BMPs, or adding additional conditions based on the data
collected over the next permit term. It may also be benecial to re-
view data based on geographical area, if sector-specic levels will not
address certain pollutants. However, at this time, the TCEQ declines
to perform additional analysis on the benchmark levels for aluminum,
iron, and copper, as requested by one commentor. The data that was
collected did not incorporate information on the geographic location of
the discharge. During the next permit term, TCEQ will review whether
resources should be used to evaluate data within separate geographical
areas as well as between different sectors.
The values for total aluminum, total iron, and total copper were each
revised based on the median result reported from the 2003 benchmark
sampling that was evaluated by TCEQ. Aluminum and iron was pre-
viously set by EPA at a level equivalent to federal water quality crite-
ria for the acute protection of freshwater aquatic life. The values for
aluminum and iron were raised to the median result reported, while
the value for copper was reduced by 40% based on the median result.
TCEQ Water Quality staff reviewed the proposed increase in levels and
determined that the increase would not have an adverse impact on wa-
ter quality standards. It is recognized that half of all results reported
still were above the median result and it is appropriate to use the me-
dian as a threshold to trigger a requirement for permittees to evaluate
their SWP3s.
TCEQ recognizes that some facilities that were previously able to meet
or exceed the original benchmark levels in the existing MSGP may
have difculty in meeting the levels in the MSGP renewal. It should
be reiterated that the benchmark levels are not efuent limits and are
not enforceable as such, but discharges above the levels to trigger a re-
quirement to assess the effectiveness of the SWP3. Though the bench-
mark was lowered for total copper, and for certain other pollutants, it
does not necessarily mean that a permitted facility must add new BMPs,
only that the facility must review its existing BMPs and determine if
any additional actions can be taken to reduce the level of pollutants.
Settling ponds may be a good resource to lower the level of pollutants
that are discharged from the site and may provide other benets as well.
However, the permit does not require that BMPs be changed to "meet"
the levels.
The revised levels for other metals were established based on the me-
dian results reported where there was enough sampling data to make a
change. These metals include aluminum (increased by approximately
60% from original level), total copper (decreased by approximately
40% of original level), iron (increased by 30%), total lead (decreased
by approximately 85% of original level), and total zinc (increased by
approximately 37% of original level). The levels for total mercury and
total selenium were reduced based on the maximum level reported be-
cause, although there was only a small number of analyses available
for each of these metals, no reported result exceeded the revised level.
Finally, the levels for other metals (total arsenic, total cadmium, and
total silver) were retained from the current MSGP because there was
not a sufcient amount of data available.
Comment 105:
CMC Recycling, ISRI, TCMA, TMRA, and Lloyd Gosselink are con-
cerned about the accuracy of the underlying data and the methodology
used to set the benchmark levels in the permit. CMC Recycling and
TCMA question whether the data is complete. ISRI, TCMA, FWSBL-
GAC, TMRA, and Lloyd Gosselink question calculations based in the
average or median values of all the reported 2003 benchmark monitor-
ing data across all of the disparate industry sectors subject to bench-
mark reporting. For example, it appears that TCEQ’s approach may
have resulted in overall median or average values for particular pollu-
tants that tend to reect the values obtained from certain specic indus-
try sectors, especially those with numerous reporting facilities, rather
than many or most individual sectors.
Response 105:
As discussed in the previous response, TCEQ evaluated data that it re-
ceived from facilities during calendar year 2003. Additional informa-
tion was added to the Fact Sheet to explain how the data was entered.
TCEQ did not conrm that all facilities submitted data and may not
have included all data in its calculations. TCEQ did not verify the per-
mit numbers nor the SIC codes that were listed on the forms, and did
not include data from reports that appeared to be incomplete. Further
review of data that was not included during the initial analysis for re-
vising benchmark levels resulted in the following revisions to certain
benchmark monitoring levels in the Permit and Fact Sheet: COD was
revised from 52 mg/L to 55 mg/L; copper was revised from 0.027 mg/L
to 0.030 mg/L; and lead was revised from 0.013 mg/L to 0.010 mg/L.
Although some information was not included in the data set, the infor-
mation that was evaluated provides sufcient data to make the decision
to revise some of the benchmark levels during this renewal permit term.
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Additional comprehensive changes may be made during future permit
actions because of the data collected this permit term.
As an example of how the TCEQ may reevaluate data on a sector-spe-
cic basis during the next permit term, a preliminary review of data
for total copper suggests that Sector F (Primary Metals Facilities) fa-
cilities may benet from additional review over the next permit term.
It appears that the median results of copper levels from other sectors
required to sample (Sector A and Sector N) are consistently below the
proposed level of 0.027 mg/l, but that some SIC codes within Sector F
reported analytical results above the original benchmark level as well
as above the new proposed level. It should be noted that the average
of the values reported for total copper was signicantly higher than the
median result, partly because of the results of sampling from Sector F
facilities. When evaluating what, if any, additional BMPs are needed to
address the discharge of pollutants sampled under the benchmark pro-
gram, a permittee may wish to look at the average level of a particular
pollutant that was reported. In this case, the average level of 0.25 mg/l
may pose a water quality concern in certain areas. However, it may be
a good reference to use for comparison to other discharges and when
making plans to revise an SWP3.
Comment 106:
ISRI supports the change in benchmark monitoring frequency from
once per quarter to twice per year because this approach gives greater
exibility to the affected facilities for identifying the storm events to
monitor. Winstead comments that the monitoring frequency should be
once per quarter rather than twice per year. Winstead comments that
if the frequency of benchmark monitoring is required more often than
numeric efuent limitation monitoring, it should be claried that the
numerical limitations still apply to the results of the benchmark moni-
toring.
Response 106:
The permit adequately explains that discharges subject to benchmark
sampling are also subject to numeric efuent limitations, as each in-
dustrial sector that requires sampling for a hazardous metal includes
language to that effect. For example, the nal paragraph under the
benchmark sampling table for Sector C states: "Facilities sampling for
the following pollutants as part of benchmark sampling are also sub-
ject to the numeric efuent limits and reporting requirements listed in
Part III.D.1. of the permit: total lead and total zinc." TCEQ declines
to revise the monitoring frequency to once per quarter. Extending the
sampling requirements to include the whole permit term should provide
sufcient sampling data to make additional changes in future permit ac-
tions.
Comment 107:
Steele requests clarication on how to handle issues where zinc bench-
mark values exceed the 0.16 mg/L value where no pollution was gen-
erated should be addressed. Steele comments that there are anecdotal
reports of storm water being collected before it hits the ground, yet
samples still show a high level of zinc, which possibly derive from the
ubiquitous presence of galvanized building materials.
Response 107:
TCEQ notes that there may be additional factors such as galvanized
building materials that may affect zinc levels. However, these bench-
mark levels are not numeric limits and if exceeded would not be consid-
ered a permit violation. If a benchmark level is exceeded, and TCEQ is
able to relate the cause of the exceedance to runoff from situations such
as runoff from galvanized buildings, then subsequent exceedances of
benchmark values for that pollutant may be resolved by referencing the
earlier nding in the SWP3.
Comment 108:
Westward Environmental asks for clarication regarding whether
changes to metals benchmark values are related to a change from
toxcity characteristic leaching procedure metals to total metals for
Sectors C, E, F, G, H, K, L, M, N, O, Q, S, Y, and AA. If so, please
indicate "totals" to tables, if not, please provide justication for the
changes.
Response 108:
In response to the comment, the tables that identify the benchmark re-
quirements included in each sector of the permit were revised to indi-
cate "total" for each metal where it was not already included.
Part V. - Sector C - Chemicals and Allied Products
Comment 109:
Harris County and Houston request adding the following to the Bench-
mark Parameters to Sector C for the corresponding SIC codes: 1) Add
total dissolved solids for SIC 2812-2819 to indicate water-soluble in-
organic chemicals and 2) Add total organic carbon or chemical oxy-
gen demand (COD) for SIC 2841-2844 to indicate water-soluble con-
stituents for this category.
Based on the experiences of Harris County and Houston with imple-
menting their industrial inspection program, facilities listed under the
SIC codes noted sometimes store and use water-soluble chemicals that
are exposed to precipitation. There is currently no benchmark require-
ment to detect these chemicals in storm water. Visual monitoring may
not be sufcient if the chemicals are odorless and colorless.
Response 109:
TCEQ declines to include additional benchmark monitoring values to
Sector C at this time. Each permittee authorized under the MSGP must
implement an SWP3 that effectively reduces the discharge of pollutants
into surface water in the state and the addition of a new benchmark
monitoring requirement does not affect this requirement. If a munici-
pality that receives discharges into its MS4 from a permittee authorized
under the MSGP determines that a facility’s SWP3 is not adequate, then
the municipality may consider addressing this concern through local
ordinances.
Comment 110:
Houston comments that composting operations are dened within SIC
codes 2861 - 2869. Houston notes the North American Industry Clas-
sication System for composting manufacturing is number 325314,
which converts to SIC code 2875. Houston requests that a descrip-
tion of commercial composting operations be included in this sector.
Response 110:
SIC code 2875 is listed under Sector C, related to Agricultural Chem-
icals. In response to the comment, relevant sections of the permit and
Fact Sheet relating to Sector C facilities were revised to incorporate the
following description of SIC code 2875:
2873 - 2879 Agricultural Chemicals (Including Fertilizers, Pesticides,
Fertilizers Solely from Leather Scraps and Leather Dust, and Mixing
of Fertilizers, Compost, and Potting Soils)
Part V. - Sector E - Glass, Clay, Cement, Concrete, and Gypsum Prod-
ucts
Comment 111:
Houston requests that sand and gravel distribution centers be included
in this sector since these centers perform similar activities to concrete
batch or ready-mix plants.
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Response 111:
The wholesale distribution of sand and gravel would be classied as
SIC Code 5032, "Wholesale Trade - Durable Goods; Brick, Stone, and
Related Construction Materials." SIC code 5032 is not listed in the def-
inition for "storm water associated with industrial activity," as estab-
lished in the federal rules at 40 CFR §122.26(b)(14). On a case-by-case
basis, TCEQ may designate any facility that is determined to need au-
thorization to control pollution related to storm water discharges and
that do not meet the description of an industrial activity covered by
Sectors A - AC. TCEQ declines to expand the denition of regulated
facilities at this time.
Comment 112:
Lloyd Gosselink and TMRA request revising Part V.E.2. to provide
that process wastewater may be discharged under authority of a sep-
arate TPDES or NPDES permit because some facilities may still be
discharging process wastewater under an NPDES permit.
Response 112:
Based on the comment, the requested language was added, and the
paragraph also includes additional revisions for the purpose of general
clarication as follows:
". . . shall provide additional certication that process wastewater
resulting from washing of trucks, mixers, transport buckets, concrete
forms, and other equipment will not discharge into surface water in
the state, or shall provide certication that such process wastewater is
discharged under authority of a separate TPDES or NPDES permit."
Comment 113:
Lloyd Gosselink, Thompson & Knight, and TMRA comment that
Part V.E.3. requires facilities to conduct regular inspections and then
generate a narrative discussion considering the benet to the quality
of the discharge from conducting more frequent inspections. Lloyd
Gosselink, Thompson & Knight, and TMRA recommend removal of
the narrative discussion requirement so the permittee can focus on
performing inspections and improving the SWP3. Lloyd Gosselink,
Thompson & Knight, and TMRA also note that TCEQ removed
similar language from Sector L before the initial MSGP was issued in
response to public comment.
Response 113:
The requirement to perform inspections and improve the SWP3 is ad-
equate. Therefore, it is appropriate to remove this requirement. In re-
sponse to the comments, the last two sentences in Part V.E.3.(c) were
deleted from the permit.
Part V. - Sector F - Primary Metals
Comment 114:
Thompson & Knight comment that Part V.F.3.(a) provides that the
SWP3 for covered facilities include general housekeeping require-
ments, including having to clean all impervious areas of the facility
where dust, debris, or other particulate matter may accumulate.
Thompson & Knight contend that this requirement is unreasonable
and overly burdensome, and request deleting it from the MSGP.
Response 114:
TCEQ disagrees that the requirement is too burdensome, as facilities
that manufacture primary metals have the potential to discharge ele-
vated levels of hazardous metals. The current language is identical to
the existing MSGP, and is also similar to the EPA’s 2000 MSGP. In
order to provide general clarication, the rst two sentences of Part
V.E.2.(a) were revised as follows:
This section of the SWP3 must include a program for cleaning and
maintaining all impervious areas of the facility where dust, debris, or
other particulate matter may accumulate, especially areas where mate-
rial loading/unloading, storage, handling and processing occur.
Comment 115:
Lloyd Gosselink comments that the requirement in Part V.F.4. requir-
ing "numeric efuent limits" should be replaced with "narrative efuent
limits" for total zinc and total copper. Lloyd Gosselink comments that
numeric, concentration-based, efuent limitations for the Chapter 319
hazardous metals should not be applicable to storm water discharges.
Response 115:
The requirement to sample for hazardous metals is a requirement for
every discharge regulated under the MSGP. This is consistent with the
existing TPDES MSGP and the reference efuent limits were retained.
In the existing MSGP, TCEQ provided a provision allowing a facility
to obtain a waiver from sampling for a portion or all of the metals by
certifying that the limited metals either are not present at the site or are
not exposed to storm water. In this renewal, TCEQ added an additional
waiver option that may be obtained by collecting a sample and demon-
strating that no detectable levels of the listed metals are present. Com-
pliance with the waiver requirements would equal compliance with the
numeric efuent limits established in TCEQ rules at 30 TAC Chapter
319, Subchapter B, related to Hazardous Metals.
The purpose of the nal sentence of Part V.F.4. is to notify dischargers
that additional efuent limits may apply. However, TCEQ notes that
there may be situations where benchmark sampling is required follow-
ing runoff from a regulated area, but the runoff from that area does not
discharge through a nal outfall before commingling with other facility
wastewater. Sampling for the hazardous metals listed in Part III.D.1.
is required where the discharge leaves the facility (or prior to entering
surface water in the state) so there may be circumstances where the
benchmark sampling is conducted at an "internal" outfall and not sub-
ject to the numeric efuent limits for hazardous metals. In that case,
the sampling for numeric efuent limits would need to be performed
separately from the benchmark sampling. As discussed in Response
to Comment 85, the following language was used to replace the nal
paragraph of Part III.D.1.:
(f) Relation to Benchmark Monitoring - If a facility is required to sam-
ple for any of the above hazardous metals as part of the benchmark re-
quirements in Part V of this permit, then the permittee is subject to the
efuent limitations listed in Part III.D.1. of this general permit for all
hazardous metals sampled at a nal outfall as part of benchmark mon-
itoring. There are no waivers available for pollutants that are required
in Part V of the general permit. If sampling for benchmark metals is
not performed at a nal outfall, then the above efuent limits may not
apply for the benchmark sample if the sample is not representative of
the discharge from the site. In this situation, the discharge must also be
sampled at each nal outfall to comply with the sampling and analyses
requirements of this section.
Part V. - Sector G - Metal Mining (Ore Mining and Dressing)
Comment 116:
Houston requests an explanation for decreasing the benchmark moni-
toring requirements for this sector.
Response 116:
As discussed in the Fact Sheet, benchmark levels were revised on a
pollutant-by-pollutant basis, rather than by sector. TCEQ may utilize
data collected during the next permit term to better characterize dis-
charges from specic industrial activities; thereby establishing either
sector-specic benchmark levels, sector-specic BMPs, numeric efu-
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ent limits, or removal of existing requirements. The reasoning behind
the changes to benchmark levels is discussed in the Fact Sheet at Part
X.C. and Appendix A. The justication for removing the section en-
titled "Additional Benchmark Requirements" is discussed in the sum-
mary of changes for the Fact Sheet.
Sector G has historically included benchmark monitoring requirements
unique to discharges from waste rock and overburden piles regulated
under this sector and the general permit continues those requirements.
However, the existing permit also included biannual reporting require-
ments for certain pollutants from specic types of ore mining and dress-
ing operations, and these reporting requirements were removed. It is
appropriate to continue the initial benchmark sampling for waste rock
and overburden piles from all active ore mining or dressing operations
and to require continued sampling for the life of the permit for any listed
pollutant that exceeds the benchmark value during the rst sampling
event. This list is more comprehensive than the reporting requirements
required in the original permit for specic metal ore mining and dress-
ing facilities and it is appropriate to direct ongoing sampling based on
the results of the initial event rather than to require sampling once ev-
ery two years for a select number of pollutants.
Part V. - Sector J - Mineral Mining and Dressing Facilities
Comment 117:
Lloyd Gosselink and TMRA comment that requiring Sector J facilities
to perform annual numeric efuent monitoring for TSS and pH is inap-
propriate because these facilities are already required to perform such
monitoring under EPA’s regulations in subchapter N of 40 CFR 436.
Based on the denition of "storm water associated with industrial ac-
tivity," TCEQ must construe the denition as regulating those portions
of the facility not otherwise regulated under 40 CFR Subchapter N and
the numeric efuent monitoring requirements should be removed.
Response 117:
The requirement to perform annual numeric efuent monitoring for
TSS and pH is a result of the technology-based limitations included
in 40 CFR Part 436, and is not intended to duplicate existing permit
requirements. In order for certain Sector J facilities to obtain autho-
rization under the MSGP for mine dewatering discharges (an autho-
rized non-storm water discharge), the MSGP must include the technol-
ogy-based numeric efuent limitations required in 40 CFR Subchap-
ter N, specically 40 CFR Part 436 for Sector J facilities. A facility
that obtains authorization for its storm water and mine dewatering dis-
charges under the MSGP would not be required to perform additional
monitoring under 40 CFR Part 436 beyond what is included in the
MSGP. However, if a facility discharges storm water under an individ-
ual industrial wastewater permit, then that permit would also contain
the numeric efuent limitations in 40 CFR Part 436, likely at a different
monitoring frequency than once per year. Also, if a facility obtains au-
thorization for its mine dewatering and process water discharges under
an individual permit, but retains the MSGP only for other storm water
runoff, then that facility must meet the requirements of the individual
TPDES permit for the mine dewatering and process water discharges.
In this situation, the sampling under Part V.E.5. of the MSGP would
not be required because the outfall would be separately regulated under
an individual TPDES permit. The facility would need to include this
information in its SWP3.
Comment 118:
Lloyd Gosselink and TMRA comment that the efuent limit for TSS
conicts with the benchmark requirements within the MSGP. The
MSGP requires Sector J facilities to perform semiannual benchmark
monitoring for TSS. The benchmark value for these facilities for
TSS is 100 mg/l, while the numeric efuent limit for TSS is 25 mg/l
as a daily average and 45 mg/l as a daily max. Requiring certain
facilities to perform benchmark monitoring for TSS on a semi-annual
basis essentially creates a semiannual numeric efuent monitoring
requirement for the parameter. 30 TAC §319.5(e) provides that if a
permittee monitors any pollutant more frequently than required, "the
results of such monitoring that indicate permit noncompliance" shall
be included in efuent reports. Thus, a benchmark result for TSS
that is greater than 25 mg/l on a daily average or 45 mg/l on a daily
max, but less than 100 mg/l may be considered a permit violation of
the efuent limit, even though such a result is within the established
benchmark value. Lloyd Gosselink and TMRA request removal of the
numeric efuent limitations requirements from this sector. Winstead
requests that TCEQ reduce the TSS benchmark value for Sector J from
100 mg/l to 45 mg/l.
Response 118:
The numeric efuent limits established in accordance with 40 CFR Part
436 apply only to mine dewatering operations from construction sand
and gravel, industrial sand, and crushed stone mining facilities. Storm
water runoff that does not accumulate in the mine pit would not be
subject to the numeric efuent limits. Therefore, the benchmark levels
would not conict with the established efuent limits for those dis-
charges. However, there still could be situations where a sample re-
sult could exceed the efuent limit and still be below the established
benchmark level. TCEQ declines to lower the benchmark level for this
industrial sector because it is appropriate to retain the same levels for
all industrial sectors, until such time that TCEQ obtains additional data
and performs sufcient analysis to justify sector-by-sector benchmark
levels.
Comment 119:
Thompson & Knight comment that the numeric efuent limitation re-
quirements for Sector J are inconsistent with federal guidelines for best
practicable control technology (BPT), codied in 40 CFR Part 436.
The proposed permit requires all Sector J facilities to meet the BPT
requirements, while EPA only applies to facilities that process indus-
trial sand. This ignores the distinction between operations, including
their potential effect on water quality between the various industrial
subcategories recognized in 40 CFR Part 436. Thompson & Knight
recommend amending the efuent limitation requirements in Sector J
to follow the BPT requirements EPA promulgated in 40 CFR Part 436.
Specically, they recommend removing the numeric efuent limit for
TSS for those facilities that mine crushed stone and construction sand
and gravel.
Response 119:
TCEQ evaluated the numeric efuent limits required under 40 CFR
Part 436 for applicable facilities and agrees that TSS limits apply only
to mine dewatering discharges, which are subject to numeric efuent
limits for TSS under Subpart D of Part 436, related to the Industrial
Sand Subcategory. Subparts B and C (related to Crushed Stone Sub-
category and Construction Sand and Gravel Subcategory, respectively)
only include efuent limits for pH. Therefore, the existing table of ef-
uent limits in Part V.J.5.(a) was replaced with the following items
(Part V.J.5.(a)(i) and (ii)), to differentiate between the applicable efu-
ent limits for each industrial subcategory:
Figure:
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Additionally, a waiver from numeric efuent limits is available in 40
CFR Part 436 for those discharges that result from an overow from
structural control facilities that are designed, constructed, and main-
tained to contain and treat the volume of dewatering waters that would
result from a 10-year, 24-hour storm event. Therefore, Part V.J.5.(d)
was added to clarify that this waiver is available, with instructions on
obtaining the waiver. The revision is consistent with similar allowances
in Sector E and Sector O facilities:
(d) Waivers from Numeric Efuent Limitations
Numeric efuent limitations for mine dewatering do not apply to dis-
charges that overow from structural control facilities that are de-
signed, constructed, and maintained to contain or treat the volume of
mine dewatering wastewater that would result from a 10-year, 24-hour
storm event. The permittee shall maintain, as a part of the SWP3, the
following information in order to receive this waiver: engineering de-
sign records that demonstrate structural controls are adequate to inter-
cept, contain, and treat the volume of runoff from a 10-year, 24-hour
storm event; and records of rainfall from either a rain gauge that is
located onsite or a rain gauge maintained in the immediate area of the
site. Rainfall records are only required to document events that equal
or exceed a 10-year, 24-hour event.
Finally, two portions of the Fact Sheet were revised to include this
information. Part V.K. of the Fact Sheet (related to Changes from the
Existing Permit) was revised to add a bullet describing the available
waiver from efuent limits and a new Part V.T. was added to the Fact
Sheet to state that the permit was changed to require TSS efuent limits
only for the Industrial Sand Subcategory.
Comment 120:
Thompson & Knight comment that Sector J is internally inconsistent
because its benchmark monitoring requirements increase the required
sampling for TSS at dewatering outfalls from once per year, as pro-
vided in the efuent limit subsection, to once every six months. Part
V.J.5.(a) requires annual numeric limitation testing for TSS at dewa-
tering outfalls. Part V.J.6. and Part IV.C. require numeric sampling for
TSS every six months at all storm water outfalls, including dewater-
ing outfalls that discharge storm water. If a facility is covered under
Sector J and conducts the required benchmark sampling for TSS and
the result of the sampling indicates TSS concentrations at a dewatering
outfall greater than the limitations in Sector J, the facility is required by
30 TAC §319.5(e) to report the sample as evidence of noncompliance
with the permit.
Response 120:
The benchmark requirements in Sector J do not contain monitoring
requirements specic to mine dewatering discharges. A permittee
must perform semiannual benchmark monitoring on all storm water
discharges from internal outfalls that follow a BMP or treatment
system. Annual monitoring for numeric efuent limitations from mine
dewatering discharges must be performed after the BMP or treatment
system, but before the discharge commingles with other storm water.
If a facility utilizes its benchmark monitoring results to determine
compliance with efuent limitations, and the results show that the
level of TSS exceeds the limitation, then this would be considered
a violation and would require reporting. However, as noted in the
previous response, discharges of mine dewatering may be subject to a
waiver in certain conditions. If a discharge occurs from a storm event
listed in the available waiver, then the discharger would be subject to
the benchmark requirements, but not the efuent limit.
Comment 121:
Winstead comments that Part V.J.5.(a) indicates that the numeric limi-
tations do not apply to Sector J facilities that are not subject to federal
guidelines and asks TCEQ to identify the SIC codes that the limitations
apply to.
Response 121:
The numeric efuent limits apply to Sector J facilities that discharge
storm water from sand, gravel, and crushed stone mining operations
that are subject to federal efuent limits. The following SIC codes are
subject to numeric efuent limits for mine dewatering: 1422 - 1429
(Crushed Stone), 1442 (Construction Sand and Gravel), and 1446 (In-
dustrial Sand). As discussed in Response to Comment 119, the efu-
ent limits for TSS would only apply to the Industrial Sand Subcategory
(SIC code 1446). Efuent limits for pH would apply to all of the men-
tioned SIC codes and each may be eligible for a waiver in certain cir-
cumstances.
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Comment 122:
Winstead comments that sand and gravel mining operations have a
benchmark monitoring requirement for nitrate + nitrate N that is not
required for other facilities within Sector J. Winstead comments that
stone mining operations that use nitrate-containing explosives should
also be required to monitor for nitrate + nitrate N.
Response 122:
The benchmark monitoring values included in the existing MSGP were
based on information collected by EPA that identied potential sources
of pollutants. The proposed benchmark parameters for Sector J are con-
sistent with both the existing 2000 EPA MSGP and proposed 2006 EPA
renewal permit. The MSGP renewal revises many of the benchmark
values and includes several additional parameters that TCEQ believes
are potential pollutants. TCEQ declines to include a benchmark mon-
itoring requirement for nitrate + nitrite N for stone mining facilities
at this time based on current practice for permitting similar facilities.
However, if additional information indicates that this parameter is a po-
tential source of pollutants, TCEQ will consider adding nitrate + nitrite
N in a future permit action.
Part V. - Sector L - Landlls and Land Application Facilities
Comment 123:
Lloyd Gosselink requests revising Part V.L.3. to state that "discharges
subject to federal efuent guidelines at 40 CFR Part 445 must be autho-
rized under an individual TPDES or NPDES permit." Lloyd Gosselink
notes that some facilities may still be discharging this type of efuent
under an individual NPDES permit.
Response 123:
Sector L should not include any industries that are not required to obtain
a permit from the TCEQ. However, there may be cases where EPA has
retained authority to issue an NPDES permit to a particular facility.
Therefore, the requested language was added.
Comment 124:
Lloyd Gosslink comments that Part V.L. of the permit requires inspec-
tions once per week for active landlls, once per month for active land-
lls located in areas where local rainfall is less than 20 inches per year,
and once per month for landll sites where landll activities are com-
plete and soils stabilized. Lloyd Gosselink requests that a simple stan-
dard of once per month for all landlls be adopted.
Response 124:
The inspection requirements are continued from the existing MSGP
and the requirements are also consistent with EPA’s 2000 MSGP and
Draft 2006 MSGP. TCEQ believes that the existing inspection fre-
quency is appropriate. Therefore, no changes were made.
Part V. - Sector M - Automotive Salvage Yards
Comment 125:
Houston requests an explanation for increasing the benchmark values
of aluminum and iron.
Response 125:
As discussed in Response to Comment No. 104, the values for total
aluminum and total iron were each revised based on the median re-
sult reported from the 2003 benchmark sampling for all categories of
industry that submitted complete analytical information to TCEQ. Alu-
minum and iron, previously set by EPA at a level equivalent to federal
water quality criteria for the acute protection of freshwater aquatic life,
was raised to the median result reported. TCEQ Water Quality staff
reviewed the proposed increase and determined that it would not have
an adverse impact to water quality. It is recognized that half of all re-
sults reported were above the median result and TCEQ believes that
it is appropriate to use the median as a threshold to trigger action by
the permittees in evaluating their SWP3s. Additional changes may be
proposed in future permit actions on a sector-specic basis.
Part V. - Sector N - Scrap and Waste Recycling Facilities
Comment 126:
Houston requests an explanation for increasing the benchmark values
for copper, aluminum, iron, zinc, TSS, and COD.
Response 126:
The values for total aluminum, total iron, and total zinc were each in-
creased based on the median result reported from the 2003 benchmark
sampling activities. The original benchmark levels were previously set
by EPA at a level equivalent to federal water quality criteria for the
acute protection of freshwater aquatic life. Utilizing information from
actual discharge levels is more appropriate for the purposes of permit-
ting storm water, as long as the new levels would not result in a negative
impact to water quality. Total copper and COD were each decreased
due to the level reected by the median result of all samples evaluated.
The original levels were established based on factors other than water
quality, as the COD level was based on a factor of four times the bench-
mark level for North Carolina for biochemical oxygen demand and the
copper level was based on a factor of 3.18 times the method detection
level for those pollutants. Revisions to reect actual discharge condi-
tions are more appropriate for the purposes of this permit. There was
no change in TSS since the original level was based on storm water
data from the National Urban Runoff Program and the level is consis-
tent with TCEQ practice for permitting storm water outfalls.
Comment 127:
Westward Environmental requests that concrete crushing be removed
from Sector N (SIC 5093) since it is not scrap metal recycling and
placed under Sector J (SIC 1795), which currently is not listed in the
MSGP.
Response 127:
SIC Code 1795 includes concrete breaking for streets and highways -
contractors, demolition of buildings or other structures, except marine
- contractors; dismantling steel oil tanks, except oil eld work-contrac-
tors; wrecking of buildings or other structures, except marine-contrac-
tors. This industry is not included in EPA’s denition of storm water
associated with industrial activity at 40 CFR §122.26(b)(14). There-
fore, it is not being added to the general permit. SIC Code 5093 lists a
variety of materials that may be used for scrap and recycling, but does
not generally include facilities primarily in the business of crushing
concrete. Concrete crushing operations that occur as part of another
industrial activity would be regulated under that sector, such as sand
and gravel mining that is regulated under Sector J of the MSGP.
Comment 128:
Lloyd Gosselink comments that the requirement in Part V.N.5. requir-
ing "numeric efuent limits" should be replaced with "narrative efuent
limits" for total zinc and total copper. Lloyd Gosselink comments that
numeric, concentration-based, efuent limitations for the Chapter 319
hazardous metals should not be applicable to storm water discharges.
Response 128:
As discussed in Response to Comment 115 related to a similar comment
for Sector F, no changes were made to the permit.
Part V. - Sector P - Land Transportation and Warehousing
Comment 129:
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Houston requests clarication that the areas of Sector P facilities cov-
ered by the permit include the areas where storage and staging of trail-
ers and equipment occur.
Response 129:
As stated in Part V.S.1., the requirements of the general permit only ap-
ply to areas where operations perform vehicle and equipment mainte-
nance activities, vehicle and equipment rehabilitation, mechanical re-
pairs, painting, fueling and lubrication, and cleaning activities. The
only exception is that for those facilities described by SIC codes 4221
- 4225, the permit requirements apply to all areas of the facility where
public warehousing and storage activities occur. For all other SIC
codes, areas where storage and staging of trailers and equipment oc-
cur would be regulated only if those areas were also associated with
areas that the trailers and equipment were repaired, painted, fueled, or
cleaned. Simply storing the vehicles, such as in a parking lot, prior to
renting them out to the public, would not trigger permit requirements
absent a dedicated maintenance/fueling area.
Comment 130:
DFW requests that the permit provide additional guidance with respect
to compliance for facilities who do not perform the previously listed
activities. DFW comments that the permit states that storm water dis-
charges from facilities described by SIC code 4225, which do not have
areas for "vehicle and equipment maintenance activities, vehicle and
equipment rehabilitation, mechanical repairs, painting, fueling and lu-
brication, and cleaning activities are authorized under this general per-
mit and are not required to submit an NOI for permit coverage." DFW
requests adding a phrase at the end of that sentence that states: " . .
. or implement a SWP3 according to the requirements of the general
permit" to make it clear an NOI is not required, unless one of the listed
activities is performed.
Response 130:
TCEQ agrees that the requested change would clarify that facilities
described by SIC code 4225, which do not have areas for vehicle and
equipment maintenance, etc., do not have to submit an NOI form or
implement an SWP3, so long as the special requirements listed in this
section are met. The second sentence of the third paragraph following
the table in Part V.P.1. was revised as follows:
"Discharges of storm water from facilities described by SIC codes 4225
which do not have areas for vehicle and equipment maintenance activ-
ities, . . . are authorized under this general permit and are not required
to submit an NOI for coverage nor implement an SWP3 according to
the requirements of the general permit."
In addition, the third sentence of the second bullet under Part V.E. of
the Fact Sheet, related to the list of changes, was revised as follows:
Further, the general permit states that general warehousing and storage
facilities (SIC Code 4225) without those areas are covered under the
general permit without submitting an NOI, nor implement a SWP3 ac-
cording to the requirements of the general permit, provided that certain
conditions are met.
Part V. - Sector Q - Water Transportation Facilities
Comment 131:
Harris County comments that the proposed MSGP includes a new re-
quirement stating that discharge from pressure washing of boats is not
authorized under this general permit. Harris County notes that dis-
charge of rinse water not containing chemicals, surfactants, or elevated
temperatures is generally allowed under other TPDES programs, even
when the rinse water is produced by pressure washing. In the experi-
ence of Harris County, rinse water, with or without pressure washing,
on boats and elsewhere, does not pose a substantial potential for the
discharge of pollutants. Harris County comments that prohibiting the
discharge of rinse water from pressure washing is an unnecessary and
burdensome requirement and requests that this discharge be authorized
under the MSGP.
Response 131:
It is common for TPDES storm water permits to authorize certain al-
lowable non-storm water discharges. Powerwashing of vehicles, boats,
windows, etc. has the potential to mobilize signicant amounts of
solids and is not considered an allowable non-storm water discharge
under the MSGP. This determination is also consistent with EPA’s 2000
MSGP and proposed 2006 MSGP. Therefore, no changes were made.
Comment 132:
Steele comments that Sector Q regulates land-based installations com-
monly referred to as boat yards, who do ship maintenance and refur-
bishment, but does not regulate a separate class of service provider
known as underwater cleaners, who perform ship maintenance entirely
below the waterline. Steele requests that the permit provide greater
uniformity in regulating water transportation facilities (i.e., boat yards,
underwater cleaners) that conduct hull repairs on vessels.
Response 132:
Sector Q regulates facilities described by SIC codes 4412 through 4499.
Ship cleaning is included under SIC code 4499, which does not differ-
entiate between cleaning activities that occur above versus below the
water line. Sector R regulates activities described by SIC code 3731
and 3732, which include the building and repair of ships and boats. The
listed SIC codes include repairs that occur above the water line as well
as below and no additional clarications were made to Sector Q or to
Sector R.
Part V. - Sector S - Air Transportation
Comment 133:
Houston comments that the language in Part V.S.2. that states the per-
mit does not authorize the discharge of deicing chemicals appears to
conict with other language in the permit. Houston comments that
achieving a zero discharge of deicing chemicals is difcult, if not im-
possible, to attain. Houston notes a 2000 deicing study indicates that
airports with the most advanced deicing collection and treatment sys-
tem can collect only a maximum of 70% of the applied deicing uids.
Houston suggests revising the language to state that the general permit
does not authorize the intentional discharge of collected deicing chemi-
cals in order to distinguish between operational deicing chemical usage
and unauthorized disposal.
Response 133:
In order to acknowledge that there may be unintentional discharge of
deicing chemicals during wet weather that could not be collected, the
rst sentence of Part V.S.2. was revised to read: "This general permit
does not authorize the dry weather discharge of deicing chemicals."
This change is consistent with the existing MSGP language, as well as
EPA’s 2000 MSGP and EPA’s Draft 2006 MSGP.
Comment 134:
Lloyd Gosselink requests revising Part V.S.2. to provide that deicing
chemicals may be discharged under authority of a separate TPDES or
NPDES permit because some facilities may still be discharging deicing
chemicals under an NPDES permit.
Response 134:
Sector S should not include any industries that are still regulated by
EPA. However, there may be special cases where EPA retained author-
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ity to issue an individual NPDES permit to a particular facility. There-
fore, the requested language was added.
Comment 135:
Houston comments that benchmark monitoring is only required for
permittees conducting deicing activities whose combined use of urea
or ethylene glycol at an airport exceeds certain volumetric thresholds.
Houston asks whether the thresholds that trigger the benchmark moni-
toring refer only to when those chemicals are used for deicing purposes.
Houston also asks whether the volume of urea or ethylene glycol used
in activities other than deicing is considered when determining whether
benchmark monitoring will be required under the MSGP. DFW re-
quests that the permit remain consistent with the current NPDES MSGP
and require benchmark monitoring only for those outfalls that collect
runoff from areas where aircraft deicing activities occur.
Response 135:
As discussed in Part V.S.5., the amounts of urea and ethylene glycol
that would trigger the need to perform benchmark monitoring apply
to those chemicals utilized for deicing and/or anti-icing purposes, con-
sistent with the existing EPA NPDES MSGP. TCEQ agrees that it is
appropriate to require benchmark monitoring only at outfalls that col-
lect runoff from areas with deicing and/or anti-icing occurs, consistent
with EPA’s permit. Therefore, Part V.S.5. was revised to add a new
third sentence to the rst paragraph, so that the paragraph now reads:
"Benchmark monitoring is only required for permittees conducting de-
icing activities which have used more than 100 tons of urea, or more
than 100,000 gallons of ethylene glycol, in any calender year in the
three years prior to submittal of an NOI for coverage under this permit.
These volumes of deicing materials refer to the combined activities and
usage at the airport as a whole, and not independently to each carrier
or operator. Benchmark monitoring is only required to be performed at
those outfalls from the airport facility which collect runoff from areas
where deicing and/or anti-icing activities occur. The following subsec-
tor must conduct benchmark monitoring according to the requirements
in Part IV of this general permit and conduct evaluations on the effec-
tiveness of the facility SWP3 based on the following benchmark values:
. . . ."
Comment 136:
Westward Environmental asks for the rationale for changing the am-
monia limit from 19.0 mg/l to 0.19 mg/l.
Response 136:
The benchmark was lowered to the median result because the exist-
ing benchmark far exceeded the maximum level reported. However,
upon further review, TCEQ determined that it is appropriate to estab-
lish the revised benchmark level at 8.11 mg/l, which is the maximum
of all levels reported. This is appropriate based on the relatively small
number of analyses which were evaluated and should not have a sig-
nicant impact on regulated facilities since none which reported under
the benchmark provisions discharged above 8.11 mg/l. Where applica-
ble, the benchmark value for ammonia was changed from 0.19 mg/l to
8.11 mg/l in the permit and Fact Sheet.
Comment 137:
Houston notes the EPA is currently developing efuent limit guidelines
for deicing operations at airports that may change benchmark values on
a national basis and that the current schedule calls for implementation
by 2009.
Response 137:
TCEQ appreciates the comment regarding possible efuent limitations
for deicing operations. If EPA promulgates any numeric efuent lim-
itation that may affect a discharge authorized under this permit, then
the permit may be amended. However, no changes are proposed at this
time.
Part V. - Sector T - Treatment Works
Comment 138:
Lloyd Gosselink notes that the MSGP adds a benchmark monitoring re-
quirement for Sector T facilities for biological oxygen demand (BOD).
Lloyd Gosselink notes that this benchmark level is based on sampling
information from other sectors and may not be the appropriate level
for this sector. Lloyd Gosselink requests removal of the benchmark
parameter, until TCEQ has some sector-specic data on which to base
an appropriate benchmark limit.
Response 138:
Benchmark levels were revised on a pollutant-by-pollutant basis, rather
than by sector. Because BOD was added to Sector T benchmark sam-
pling, the level was established at 30 mg/l to be consistent with other
industrial sectors. The benchmark monitoring results obtained during
the next permit term will provide TCEQ with data that will better char-
acterize discharges from specic industrial activities. TCEQ may uti-
lize this data to establish either sector-specic benchmark levels, sec-
tor-specic BMPs, numeric efuent limits, or removal of existing re-
quirements. The proposed pollutant-specic values will remain in the
permit until these industry specic values can be determined.
Part V. - Sector AA - Fabricated Metal Products
Comment 139:
Lloyd Gosselink comments that the requirement in Part V.AA.3. re-
quiring "numeric efuent limits" should be replaced with "narrative ef-
uent limits" for total zinc. Lloyd Gosselink comments that numeric,
concentration-based, efuent limitations for the Chapter 319 hazardous
metals should not be applicable to storm water discharges.
Response 139:
As discussed in Response to Comment 115 related to a similar comment
for Sector F, no changes were made to the permit.
Part V. - Sector AD - Miscellaneous Industrial Activities Designated
by the Executive Director
Comment 140:
TARA recommends the addition of SIC code 5012 - Automotive Auc-
tions Wholesale, to the MSGP to add further protection to state water
bodies. TARA notes that vehicles are often stored at these sites for
long periods of time and are subject to the same risk of uid leaks,
freon releases, and other potential pollutants from storm water runoff
as automobile recyclers, which are covered under Sector M.
Response 140:
TCEQ declines to expand the denition of storm water associated with
industrial activity to include additional SIC codes that are not currently
dened in federal rules at 40 CFR §122.26(b)(14). If a particular dis-
charge is determined to cause water quality impacts, then TCEQ may
designate that facility as requiring permit coverage under Sector AD.
TRD-200604300
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: August 15, 2006
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Notice of Deletion of Cox Road Dump Site from the State
Superfund Registry
The executive director (ED) of the Texas Commission on Environmen-
tal Quality (TCEQ or commission) is issuing this notice of deletion for
the Cox Road Dump (the Site) from its proposed-for-listing status on
the state registry, the list of state Superfund sites. The state registry lists
the contaminated sites which may constitute an imminent and substan-
tial endangerment to public health and safety or the environment due
to a release or threatened release of hazardous substances into the en-
vironment.
The Site was originally proposed for listing on the state registry in the
February 10, 2006, issue of the Texas Register (31 TexReg 907). The
Site, including all land, structures, appurtenances, and other improve-
ments, is approximately 83 acres located one mile north of FM 1413 on
the east side of County Road 491 (Cox Road), Dayton, Liberty County,
Texas. The geographic coordinates of the site are 29 degrees 58 min-
utes 30.84 seconds North latitude, 94 degrees 56 seconds 12.83 minutes
West longitude. In addition, the Site includes any areas where haz-
ardous substances are located as a result, either directly or indirectly,
of releases of hazardous substances from the Site.
In accordance with 30 TAC §335.344(b), the commission held public
meetings to receive comments on the intended deletion of the Site on
June 29, 2006, in Dayton, Texas, and on August 8, 2006, in Austin,
Texas. Comments which were received into the record were addressed
at the public meetings by the commission or by written response. The
complete public le, including a transcript of the public meetings and
the written response, may be viewed during regular business hours at
the commission’s Records Management Center, Building E, First Floor,
12100 Park 35 Circle, Austin, Texas 78753, telephone numbers (800)
633-9363 or (512) 239-2920. Fees are charged for photocopying le
information.
Because the Site has been accepted into the TCEQ Voluntary Cleanup
Program, it may now be deleted from the state registry as provided by
Texas Health and Safety Code §361.189(a) and 30 TAC §335.344(c).
In accordance with §361.188(d) of the Texas Health and Safety Code,
a notice will be led in the real property records of Liberty County,
Texas, stating that the Site has been deleted from the state registry.
All inquiries regarding the deletion of the Site should be directed to Mr.





Texas Commission on Environmental Quality
Filed: August 15, 2006
Notice of District Petition
Notices mailed August 11, 2006
TCEQ Internal Control No. 08022006-D01; 760 W Lake Houston
Pkwy, Joint Venture (Petitioner) led a petition for creation of Har-
ris County Municipal Utility District No. 422 (District) with the Texas
Commission on Environmental Quality (TCEQ). The petition was led
pursuant to Article XVI, Section 59 of the Constitution of the State of
Texas; Chapters 49 and 54 of the Texas Water Code; 30 Texas Admin-
istrative Code Chapter 293; and the procedural rules of the TCEQ. The
petition states the following: (1) the Petitioner is the owner of a ma-
jority in value of the land to be included in the proposed District; (2)
there are no lien holders on the property to be included in the proposed
District, (3) the proposed District will contain approximately 297.43
acres located within Harris County, Texas; and (4) the proposed Dis-
trict is within the extraterritorial jurisdiction of the City of Houston,
Texas, and no portion of land within the proposed District is within the
corporate limits or extraterritorial jurisdiction of any other city, town or
village in Texas. By Ordinance No. 2006-737, effective June 28, 2006,
the City of Houston, Texas, gave its consent to the creation of the pro-
posed District. According to the petition, the Petitioner has conducted a
preliminary investigation to determine the cost of the project and from
the information available at the time, the cost of the project is estimated
to be approximately $17,500,000.
TCEQ Internal Control No. 07272006-D03; 140 Boggs Road, Ltd,
Twelve Oaks Partners, Ltd., and 170 Dowdell, Ltd. (Petitioners) led
a petition for creation of Harris County Municipal Utility District No.
480 (District) with the Texas Commission on Environmental Quality
(TCEQ). The petition was led pursuant to Article XVI, Section 59 of
the Constitution of the State of Texas; Chapters 49 and 54 of the Texas
Water Code; 30 Texas Administrative Code Chapter 293; and the pro-
cedural rules of the TCEQ. The petition states the following: (1) the
Petitioners are the owners of a majority in value of the land to be in-
cluded in the proposed District; (2) there are two lien holders, First
National Bank and Interim Capital, L.L.C., on the property to be in-
cluded in the proposed District, and the Petitioners have provided the
TCEQ with a certicate evidencing their consent to the creation of the
proposed District (3) the proposed District will contain approximately
440.12 acres located within Harris County, Texas; and (4) the proposed
District is within the extraterritorial jurisdiction of the City of Houston,
Texas, and no portion of land within the proposed District is within the
corporate limits or extraterritorial jurisdiction of any other city, town
or village in Texas. By Ordinance No. 2006-491, effective May 17,
2006, the City of Houston, Texas, gave its consent to the creation of the
proposed District. According to the petition, the Petitioners have con-
ducted a preliminary investigation to determine the cost of the project
and from the information available at the time, the cost of the project
is estimated to be approximately $26,197,120.
INFORMATION SECTION
To view the complete issued notices, view the notices on our web site at
www.tceq.state.tx.us/comm_exec/cc/pub_notice.html or call the Ofce
of the Chief Clerk at 512- 239-3300 to obtain a copy of the complete
notice. When searching the web site, type in the issued date range
shown at the top of this document to obtain search results.
The TCEQ may grant a contested case hearing on a petition if a written
hearing request is led within 30 days after the newspaper publication
of the notice. To request a contested case hearing, you must submit the
following: (1) your name (or for a group or association, an ofcial rep-
resentative), mailing address, daytime phone number, and fax number,
if any; (2) the name of the petitioner and the TCEQ Internal Control
Number; (3) the statement "I/we request a contested case hearing"; (4)
a brief description of how you would be affected by the petition in a
way not common to the general public; and (5) the location of your
property relative to the proposed district’s boundaries. You may also
submit your proposed adjustments to the petition. Requests for a con-
tested case hearing must be submitted in writing to the Ofce of the
Chief Clerk at the address provided in the information section below.
The Executive Director may approve a petition unless a written request
for a contested case hearing is led within 30 days after the newspaper
publication of the notice. If a hearing request is led, the Executive
Director will not approve the petition and will forward the petition and
hearing request to the TCEQ Commissioners for their consideration at
a scheduled Commission meeting. If a contested case hearing is held,
it will be a legal proceeding similar to a civil trial in state district court.
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Written hearing requests should be submitted to the Ofce of the Chief
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For
information concerning the hearing process, please contact the Public
Interest Counsel, MC 103, at the same address. For additional informa-
tion, individual members of the general public may contact the Districts
Review Team at 1-512-239-4691. Si desea información en Español,
puede llamar al 1-800-687-4040. General information regarding the




Texas Commission on Environmental Quality
Filed: August 16, 2006
Notice of Opportunity to Comment on Default Orders of
Administrative Enforcement Actions
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Default Orders (DOs). The commission staff proposes a DO
when the staff has sent an executive director’s preliminary report and
petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; and the proposed technical requirements necessary to
bring the entity back into compliance; and the entity fails to request a
hearing on the matter within 20 days of its receipt of the EDPRP. Sim-
ilar to the procedure followed with respect to Agreed Orders entered
into by the executive director of the commission, in accordance with
Texas Water Code (TWC), §7.075 this notice of the proposed order
and the opportunity to comment is published in the Texas Register no
later than the 30th day before the date on which the public comment
period closes, which in this case is September 25, 2006. The commis-
sion will consider any written comments received and the commission
may withdraw or withhold approval of a DO if a comment discloses
facts or considerations that indicate that consent to the proposed DO is
inappropriate, improper, inadequate, or inconsistent with the require-
ments of the statutes and rules within the commission’s jurisdiction,
or the commission’s orders and permits issued in accordance with the
commission’s regulatory authority. Additional notice of changes to a
proposed DO is not required to be published if those changes are made
in response to written comments.
A copy of each proposed DO is available for public inspection at both
the commission’s central ofce, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap-
plicable regional ofce listed as follows. Written comments about the
DO should be sent to the attorney designated for the DO at the com-
mission’s central ofce at P.O. Box 13087, MC 175, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on September 25,
2006. Comments may also be sent by facsimile machine to the at-
torney at (512) 239-3434. The commission’s attorneys are available
to discuss the DOs and/or the comment procedure at the listed phone
numbers; however, §70.75 provides that comments on the DOs shall
be submitted to the commission in writing.
(1) COMPANY: Elton W. Thompson dba Peterson Place Subdivision
Water System; DOCKET NUMBER: 2006-0010-PWS-E; TCEQ
ID NUMBER: RN101199339; LOCATION: 2732 County Road
603, Liberty County, Texas; TYPE OF FACILITY: water supply
company; RULES VIOLATED: 30 TAC §290.109(c)(2)(A)(ii) and
§290.122(c)(2)(A) and Texas Health and Safety Code (THSC),
§341.033(d), by failing to collect routine bacteriological samples at
a frequency based on the population served by the system and by
failing to notify the persons served by the system by publishing the
notice in a daily newspaper of general circulation in the area served by
the system; PENALTY: $6,825; STAFF ATTORNEY: Mark Curnutt,
Litigation Division, MC 175, (512) 239-0624; REGIONAL OFFICE:
Houston Regional Ofce, 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.
(2) COMPANY: Express Waste, Inc.; DOCKET NUMBER:
2005-1567-MSW-E; TCEQ ID NUMBER: RN104192513; LO-
CATION: 3918 Kolloch Drive, Dallas, Dallas County, Texas; TYPE
OF FACILITY: non-permitted municipal solid waste site; RULES
VIOLATED: 30 TAC §328.4(d), by failing to obtain a permit prior
to processing loads of recyclable material that contained more than
incidental amounts of non-recyclable waste; 30 TAC §328.5(b), by
failing to submit a notice of intent to operate a recycling facility prior
to commencing operation of a recycling facility; 30 TAC §328.5(f)(1),
by failing to maintain all records to show compliance with the re-
quirements of 30 TAC §328.4 (relating to Limitations on Storage of
Recyclable Materials); 30 TAC §328.5(h), by failing to have a re
prevention and suppression plan for the facility; 30 TAC §330.5(a)(2),
by failing to prevent the storage of municipal solid waste in such a
manner as to prevent the creation and maintenance of a nuisance;
30 TAC §37.921 and §328.5(d), by failing to demonstrate nancial
assurance for closure of the facility; PENALTY: $11,550; STAFF
ATTORNEY: Lena Roberts, Litigation Division, MC 175, (512)
239-0019; REGIONAL OFFICE: Dallas-Fort Worth Regional Ofce,
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.
(3) COMPANY: Kas Investments, Ltd. dba Convenience Plus;
DOCKET NUMBER: 2004-0380-PST-E; TCEQ ID NUMBER:
RN101761039; LOCATION: 6422 Stephen F. Austin Road, Jones
Creek, Brazoria County, Texas; TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULES VIOLATED: 30 TAC
§334.50(b)(1)(A) and Texas Water Code (TWC), §26.3475(c)(1),
by failing to monitor the underground storage tanks (USTs) for re-
leases at a frequency of at least once every month (not to exceed 35
days between each monitoring); 30 TAC §334.49(c)(4) and TWC,
§26.3475(d), by failing to have a cathodic protection system certied
by a qualied corrosion specialist or corrosion technician within three
to six months after installation and at a subsequent frequency of a
least once every three years; PENALTY: $3,750; STAFF ATTOR-
NEY: James Sallans, Litigation Division, MC 175, (512) 239-2053;
REGIONAL OFFICE: Houston Regional Ofce, 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(4) COMPANY: Lazaro Camacho; DOCKET NUMBER: 2005-
0148-LII-E; TCEQ ID NUMBER: RN104188669; LOCATION:
4737 Guadalupe Drive, El Paso, El Paso County, Texas; TYPE OF
FACILITY: landscape irrigation systems; RULES VIOLATED: 30
TAC §30.5(a) and §344.4(a) and Texas Occupations Code, §1903.251,
by failing to obtain a license issued by the commission before rep-
resenting to the public that he could perform services for which a
license is required; PENALTY: $250; STAFF ATTORNEY: Xavier
Guerra, Litigation Division, MC R-13, (210) 403-4016; REGIONAL
OFFICE: El Paso Regional Ofce, 401 East Franklin Avenue, Suite
560, El Paso, Texas 79901-1212, (915) 834-4949.
(5) COMPANY: Mack Pool dba A&P Water Company;
DOCKET NUMBER: 2005-0962-MLM-E; TCEQ ID NUMBER:
RN102918794; LOCATION: 3397 United States Highway 259 South,
Henderson, Rusk County, Texas; TYPE OF FACILITY: operates
equipment and facilities for the transmission, storage, distribution,
sale, or provision of potable water to the public; RULES VIOLATED:
30 TAC §290.46(i), by failing to adopt an adequate plumbing ordi-
nance, regulations, or service agreement, with provisions for proper
enforcement, to prevent cross-connections and other unacceptable
plumbing practices; 30 TAC §290.46(j), by failing to complete a
customer service inspection certicate prior to providing continuous
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water service to new construction; 30 TAC §290.46(e)(3)(A) and
THSC, §341.033(a), by failing to ensure that the System, which
serves fewer than 250 connections and uses purchased treated water,
was at all times operated under the direct supervision of a water
works operator who held an applicable, valid Class D (or higher)
license issued by the executive director; 30 TAC §§290.46(f) and
(n)(2), 209.109(c)(1), and 290.121, by failing to maintain: a record of
water works operation and maintenance activities, an accurate and
up-to-date map of the distribution system (so that valves and mains
can be easily located during emergencies), a system monitoring plan,
and an up-to-date chemical and microbiological monitoring plan,
and by failing to submit periodic operating reports which report: the
amount of chemicals used; the volume of water treated; the date,
location, and nature of water quality; pressure or outage complaints
received and the results of any subsequent complaint investigation;
the dates that dead-end mains were ushed; the dates that storage
tanks and other facilities were cleaned; the maintenance records for
water system equipment and facilities; and a daily record or a monthly
summary of the work performed and the number of hours worked by
each of the part-time operators used to meet the requirements of 30
TAC §290.46(e); 30 TAC §290.46(m)(1)(A), by failing to ensure that
each of the System’s ground tanks were inspected at least annually
by water system personnel or a contracted inspection service to
determine whether: the vents were in place and properly screened; the
roof hatches closed and locked; ap valves and gasketing provided
adequate protection against insects, rodents, and other vermin; the
interior and exterior coating systems were continuing to provide
adequate protection to all metal surfaces; and the tank remained in a
watertight condition; 30 TAC §290.43(d)(3) and §290.46(m)(1)(B),
by failing to ensure that each of the System’s pressure tanks were
inspected at least annually by water system personnel or a contracted
inspection service to determine whether: the pressure release device
and pressure gauge were working properly, the air-water ratio was
being maintained at the proper level, the exterior coating systems were
continuing to provide adequate protection to all metal surfaces, and the
tank remained in watertight condition, and failing to provide facilities
for maintaining the air-water-volume at the design water level and
working pressure with air injection lines equipped with lters or other
devices to prevent compressor lubricants and other contaminants
from entering the pressure tank; 30 TAC §290.109(c)(2)(A)(iii)
and THSC, §341.033(d), by failing to, at least one time per month,
collect and submit routine bacteriological samples for bacteriological
analysis, taken from the public water supply; 30 TAC §288.20, by
failing to have a drought contingency plan for the System; 30 TAC
§290.109(c)(2)(A)(ii) and §290.122(c)(2)(A), by failing to collect
and submit routine bacteriological samples for the months of July
- November of 2005, and by failing to provide public notice of the
monitoring violations; PENALTY: $6,600; STAFF ATTORNEY: Lena
Roberts, Litigation Division, MC 175, (512) 239-0019; REGIONAL
OFFICE: Tyler Regional Ofce, 2916 Teague Drive, Tyler, Texas
75701-3756, (903) 535-5100.
(6) COMPANY: Mike’s Groceries & Feed, Inc. dba Mike’s Grocery
& Feed 21; DOCKET NUMBER: 2005-0293-PST-E; TCEQ ID
NUMBER: RN102494408; LOCATION: 32002 State Highway 249,
Pinehurst, Montgomery County, Texas; TYPE OF FACILITY: con-
venience store with retail sales of gasoline; RULES VIOLATED: 30
TAC §37.815(a) and (b), by failing to provide acceptable nancial as-
surance for taking corrective action and for compensating third parties
for bodily injury and property damage caused by accidental releases
from the operation of petroleum USTs; PENALTY: $2,100; STAFF
ATTORNEY: Amie Richardson, Litigation Division, MC 175, (512)
239-2999; REGIONAL OFFICE: Houston Regional Ofce, 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(7) COMPANY: North San Gabriel Overlook, Ltd.; DOCKET NUM-
BER: 2004-0361-MLM-E; TCEQ ID NUMBER: RN103184685;
LOCATION: within the Edwards Aquifer recharge zone at 300
San Gabriel Village Boulevard, Georgetown, Williamson County,
Texas; TYPE OF FACILITY: real property; RULES VIOLATED:
30 TAC §213.4(a)(1), by failing to obtain approval of two Edwards
Aquifer protection plans prior to commencing construction; 30 TAC
§281.25(a)(4) and 40 Code of Federal Regulations §122.26, by
failing to obtain a Texas Pollutant Discharge Elimination System
General Permit relating to discharges from construction activities;
TWC, §26.121(a), by failing to prevent the unauthorized discharge
of sediment from the construction site; PENALTY: $22,500; STAFF
ATTORNEY: James Biggins, Litigation Division, MC R-12, (713)
422-8916; REGIONAL OFFICE: Austin Regional Ofce, 1921 Cedar
Bend Drive, Suite 150, Austin, Texas 78758-5336, (512) 339-2929.
(8) COMPANY: Windwood Water System, Inc.; DOCKET NUM-
BER: 2005-1069-PWS-E; TCEQ ID NUMBER: RN101456168;
LOCATION: 13526 Creekway Drive, Cypress, Harris County, Texas;
TYPE OF FACILITY: water supply system; RULES VIOLATED:
30 TAC §290.274(a), (b), and (c), by failing to provide Consumer
Deciency Reports for the years 2000 - 2003, to each bill paying
customer, and by failing to make a good faith effort to reach customers
who do not receive water bills, and by failing to submit a copy of
the Consumer Condence Report and Certication of Delivery of
the report for the years 2000 - 2003, to the TCEQ on July 1, 2001 -
July 1, 2004; PENALTY: $508; STAFF ATTORNEY: Shawn Slack,
Litigation Division, MC 175, (512) 239-0063; REGIONAL OFFICE:
Houston Regional Ofce, 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.
(9) COMPANY: Zag Petroleum Inc. dba Z.P.I. Chevron; DOCKET
NUMBER: 2004-1161-PST-E; TCEQ ID NUMBER: RN101824431;
LOCATION: 11836 South Highway 6, Sugarland, Fort Bend County,
Texas; TYPE OF FACILITY: convenience store with retail sales of
gasoline; RULES VIOLATED: 30 TAC §37.815(a) and (b), by fail-
ing to demonstrate acceptable nancial assurance for taking corrective
action and for compensating third parties for bodily injury and prop-
erty damage caused by accidental releases arising from the operation
of petroleum USTs; 30 TAC §334.22, by failing to pay outstanding
UST registration and associated late fees; PENALTY: $2,140; STAFF
ATTORNEY: Amie Richardson, Litigation Division, MC 175, (512)
239-2999; REGIONAL OFFICE: Houston Regional Ofce, 5425 Polk




Texas Commission on Environmental Quality
Filed: August 15, 2006
Notice of Opportunity to Comment on Order Vacating Default
Order
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Order Vacating Default Order (Order) in accordance with
Texas Water Code (TWC), §7.075. Section 7.075 requires that before
the commission may approve the Order, the commission shall allow
the public an opportunity to submit written comments on the proposed
Order. Section 7.075 requires that notice of the opportunity to com-
ment must be published in the Texas Register no later than the 30th
day before the date on which the public comment period closes, which
in this case is September 25, 2006. Section 7.075 also requires that
the commission promptly consider any written comments received and
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that the commission may withdraw or withhold approval of an order if
a comment discloses facts or considerations that the consent is inappro-
priate, improper, inadequate, or inconsistent with the requirements of
the statutes and rules within the commission’s orders and permits issued
in accordance with the commission’s regulatory authority. Additional
notice of changes to a proposed order is not required to be published if
those changes are made in response to written comments.
A copy of the proposed Order is available for public inspection at both
the commission’s central ofce, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap-
plicable regional ofce listed as follows. Comments about the Order
should be sent to the attorney designated for the Order at the com-
mission’s central ofce at P.O. Box 13087, MC 175, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on September 25,
2006. Comments may also be sent by facsimile machine to the attor-
ney at (512) 239-3434. The designated attorney is available to discuss
the Order and/or the comment procedure at the listed phone number;
however, §7.075 provides that comments on the Order should be sub-
mitted to the commission in writing.
(1) COMPANY: COMPANY: PT Gas Service Company, L.C. dba
Workingmans Friend 529; DOCKET NUMBER: 2004-0506-PST-E;
TCEQ ID NUMBERS: 3615 and RN102040359; LOCATION: 1508
Southwest Parkway, Witchita Falls, Witchita County, Texas; TYPE OF
FACILITY: convenience store with retail sales of gasoline; RULES
VIOLATED: 30 TAC §70.5; REQUESTED ACTION: Default Order
issued against PT Gas Service Company, L.C. dba Workingmans
Friend 529 and approved by the Commission on March 29, 2006 will
be vacated due to the Litigation Division conrming that the Financial
Administration Division had conducted a review of the company’s
nancial ability to pay prior to the issuance of the Default Order,
indicating that the company was only able to pay one hundred dollars
per month for twelve months; STAFF ATTORNEY: Shana Horton,
Litigation Division, MC 175, (512) 239-1088; REGIONAL OFFICE:





Texas Commission on Environmental Quality
Filed: August 15, 2006
Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(TWC), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an oppor-
tunity to submit written comments on the proposed AOs. Section 7.075
requires that notice of the opportunity to comment must be published in
the Texas Register no later than the 30th day before the date on which
the public comment period closes, which in this case is September
25, 2006. Section 7.075 also requires that the commission promptly
consider any written comments received and that the commission may
withdraw or withhold approval of an AO if a comment discloses facts
or considerations that indicate that consent is inappropriate, improper,
inadequate, or inconsistent with the requirements of the statutes and
rules within the commission’s jurisdiction or the commission’s orders
and permits issued in accordance with the commission’s regulatory au-
thority. Additional notice of changes to a proposed AO is not required
to be published if those changes are made in response to written com-
ments.
A copy of each proposed AO is available for public inspection at both
the commission’s central ofce, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap-
plicable regional ofce listed as follows. Written comments about an
AO should be sent to the attorney designated for the AO at the com-
mission’s central ofce at P.O. Box 13087, MC 175, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on September 25,
2006. Comments may also be sent by facsimile machine to the attor-
ney at (512) 239-3434. The designated attorney is available to discuss
the AO and/or the comment procedure at the listed phone number; how-
ever, §7.075 provides that comments on an AO shall be submitted to
the commission in writing.
(1) COMPANY: Bosque Basin Water Supply Corporation;
DOCKET NUMBER: 2006-0075-MLM-E; TCEQ ID NUMBER:
RN101213544; LOCATION: 352 Oak Street, China Spring, McLen-
nan County, Texas; TYPE OF FACILITY: public water supply;
RULES VIOLATED: 30 TAC §288.30(5)(B), by failing to keep on
le and make available for commission review a drought contingency
plan that was prepared and adopted not later than May 1, 2005; 30
TAC §290.44(d), by failing to maintain a minimum pressure of 35
pounds per square inch throughout the distribution system under
normal operating conditions; 30 TAC §290.41(c)(1)(A), by failing to
locate a well site for a public drinking water system at least 150 feet
from a septic tank perforated drain eld; 30 TAC §290.41(c)(1)(F),
by failing to keep on le and make available for commission review
documentation of a sanitary control easement for well No. 1; 30 TAC
§290.46(f)(3)(E)(iv), by failing to keep on le and make available
for commission review copies of customer service inspection reports;
30 TAC §290.41(c)(3)(J), by failing to provide a concrete sealing
block that extends at least three feet from the exterior well casing
in all directions; 30 TAC §290.43(c)(4), by failing to provide the
water storage tanks with a proper liquid level indicator; PENALTY:
$820; STAFF ATTORNEY: Kari Gilbreth, Litigation Division, MC
175, (512) 239-1320; REGIONAL OFFICE: Waco Regional Ofce,
6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, (254)
751-0335.
(2) COMPANY: Charles Leonard Hagerman dba 100th Meridian
Stop; DOCKET NUMBER: 2005-1419-PST-E; TCEQ ID NUMBER:
RN102274958; LOCATION: on Highway 152 east of Wheeler,
Wheeler County, Texas; TYPE OF FACILITY: convenience store with
retail sales of gasoline; RULES VIOLATED: 30 TAC §37.815 (a)
and (b), by failing to demonstrate acceptable nancial assurance for
taking corrective action and for compensating third parties for bodily
injury and property damage caused by accidental releases arising
from the operation of petroleum underground storage tanks (USTs);
PENALTY: $3,150; STAFF ATTORNEY: Deanna Sigman, Litigation
Division, MC 175, (512) 239-0619; REGIONAL OFFICE: Amarillo
Regional Ofce, 3918 Canyon Drive, Amarillo, Texas 79109-4933,
(806) 353-9251.
(3) COMPANY: First American Bank, SSB dba Inactive Gas Station
Iowa Park; DOCKET NUMBER: 2005-1681-PST-E; TCEQ ID NUM-
BER: RN104700034; LOCATION: 1321 North 4th Street, Iowa Park,
Wichita County, Texas; TYPE OF FACILITY: convenience store with
retail sales of gasoline; RULES VIOLATED: 30 TAC §§334.401(a),
334.55(a)(3), and 30.301(b); and Texas Water Code (TWC), §37.003,
by failing to obtain a licensed on-site supervisor to perform the removal
of a UST system; PENALTY: $1,875; STAFF ATTORNEY: Jacquelyn
Boutwell, Litigation Division, MC 175, (512) 239-5846; REGIONAL
OFFICE: Abilene Regional Ofce, 1977 Industrial Boulevard, Abi-
lene, Texas 79602-7833, (325) 698-9674.
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(4) COMPANY: Igloo Products, Corp.; DOCKET NUMBER:
2003-1357-IWD-E; TCEQ ID NUMBER: RN101919280; LOCA-
TION: 1001 West Sam Houston Parkway North, Houston, Harris
County, Texas; TYPE OF FACILITY: manufacturing plant; RULES
VIOLATED: 30 TAC §305.125(1); TWC, §26.121(a); and Texas
Pollutant Discharge Elimination System Permit No. 0002229-000,
Efuent Limitations and Monitoring Requirements No. 1, by failing
to comply with the permit limit for total Selenium daily average
outfall 001A; PENALTY: $2,000; STAFF ATTORNEY: Kari Gilbreth,
Litigation Division, MC 175, (512) 239-1320; REGIONAL OFFICE:
Houston Regional Ofce, 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.
(5) COMPANY: Innovene USA LLC f/k/a BP AmocoChemical Com-
pany d/b/a BP Amoco Chemical Chocolate Bayou Plant; DOCKET
NUMBER: 2004-0891-AIR-E; TCEQ ID NUMBER: RN100238708;
LOCATION: two miles south of Farm-to-Market Road 2917 on
FM 2004, Alvin, Brazoria County, Texas; TYPE OF FACILITY:
petrochemical manufacturing plant; RULES VIOLATED: 30 TAC
§116.715(a), Air Flexible Permit No. 95, Special Condition No. 1
and Texas Health and Safety Code (THSC), §382.085(b), by failing
to prevent the unauthorized emission of 4,283 pounds (lbs) of 1,3
butadiene, 27,723 lbs of ethylene, 4,892 lbs of propylene, 1,630 lbs
of propane, 1,764 lbs of butane, 30,968 lbs of carbon monoxide, 451
lbs nitrogen dioxide, and 3,626 lbs of nitrogen oxide from Emission
Point No. DDM-3101 during a period of 42 hours on April 1 - April
3, 2003; 30 TAC §116.110(a) and THSC, §382.085(b), by failing to
prevent the unauthorized emission of 560.1 lbs of 1,3 butadiene when
a drain valve on Flare Knock-Out Drum AD-1501 was left open for
one hour on May 3, 2004; 30 TAC §116.715(a), Air Flexible Permit
No. 95, Special Condition No. 1, and THSC, §382.085(b), by failing
to prevent the unauthorized emission of 13,531 lbs of ethylene, 1,195
lbs of propylene, 869 lbs of 1,3 butadiene, 236 lbs of acetylene, 237 lbs
of butene from the Olens 2 Unit and 380 lbs of Propane, 18,466 lbs of
carbon monoxide, and 2,458 lbs of nitrogen oxides from the Olens 2
Unit’s are when the Steam Turbine, DDGT-220AN, had an electrical
short circuit which caused it to trip ofine; 30 TAC §116.115(c), NSR
Permit No. 19868, Special Condition No. 1, and THSC, §382.085(b),
by failing to prevent the unauthorized emission of 1,996 lbs of propy-
lene emissions due to a seal failure on Quench Pump MG-251 for
approximately one hour and forty-ve minutes on July 9, 2004; 30
TAC §116.715(a), Air Flexible Permit No. 95, Special Condition No.
1, and THSC, §382.085(b), by failing to prevent the unauthorized
emission of 18,540 lbs of ethylene, 6,100 lbs of propylene, 1,440 lbs of
propane, 1,226 lbs of 1,3 butadiene, and 1,041 lbs of butenes/butanes
from the Olens 1 Unit and 25,702 lbs of carbon monoxide, 378 lbs
nitrogen dioxide, and 3,043 lbs of nitrogen monoxide from the Olens
1 Unit Flare when BP failed to control back-pressure in a hydrogen
pipeline; thereby shutting down two compressors and decreasing ow
through the ethylene section of the Olens 1 Unit for approximately
40 hours from October 21 - October 23, 2004; 30 TAC §116.715(a),
Air Flexible Permit No. 95, Special Condition No. 1, and THSC,
§382.085(b), by failing to prevent the unauthorized emission of 8,378
lbs of ethylene, 6,978 lbs of carbon monoxide, and 929 lbs of nitrogen
oxides from the Olens 1 Flare when BP failed to control the carbon
monoxide concentration and temperature in the acetylene reactor,
DR-201 A/B, for approximately 10 hours on October 29, 2004; 30
TAC §116.715(a), Air Flexible Permit No. 95, Special Condition No.
1, and THSC, §382.085(b), by failing to prevent the unauthorized
emission of 124 lbs of 1,3-butadiene, 7,848 lbs of ethylene, 114 lbs
of pentene, 52 lbs of propane, 260 lbs of propylene, 6,941 lbs of
carbon monoxide, 104 lbs of nitrogen dioxide, and 834 lbs of nitrogen
monoxide when BP Amoco failed to prevent a high concentration
of carbon monoxide in cracked gas which caused a malfunction in
the acetylene reactor, which in turn, resulted in the production of
ethylene which was routed to the Olens 1 Flare for approximately 12
hours and 30 minutes on July 19, 2004; PENALTY: $57,200; STAFF
ATTORNEY: Amie Richardson, Litigation Division, MC 175, (512)
239-2999; REGIONAL OFFICE: Houston Regional Ofce, 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(6) COMPANY: Live Oak Golf Country Club, Inc.; DOCKET
NUMBER: 2005-0742-PWS-E; TCEQ ID NUMBERS: 0040031 and
RN101263176; LOCATION: Rockport, Aransas County, Texas; TYPE
OF FACILITY: public water supply system; RULES VIOLATED: 30
TAC §290.109(c)(2)(A)(i) and THSC, §341.033(d), by failing to col-
lect and submit routine bacteriological samples for August - October
2003 and February and July 2004; 30 TAC §290.109(c)(2)(F), by fail-
ing to collect and submit at least ve additional routine bacteriological
samples in May 2004 following a total coliform-positive sample col-
lected in April 2004; PENALTY: $2,055; STAFF ATTORNEY: Shana
Horton, Litigation Division, MC 175, (512) 239-1088; REGIONAL
OFFICE: Corpus Christi Regional Ofce, 6300 Ocean Drive, Suite
1200, Corpus Christi, Texas 78412-5503, (361) 825-3100.
(7) COMPANY: Michael Conlin; DOCKET NUMBER: 2005-0919-
MSW-E; TCEQ ID NUMBER: RN104523063; LOCATION: 6820 Ki-
wanis Club Road, Silsbee, Hardin County, Texas; TYPE OF FACIL-
ITY: residential property; RULES VIOLATED: 30 TAC §324.4(2)(B),
THSC, §371.041 and 40 Code of Federal Regulations (CFR) §279.12,
by failing to prevent the unauthorized discharge of used oil to soil
at the site; PENALTY: $1,000; STAFF ATTORNEY: Kari Gilbreth,
Litigation Division, MC 175, (512) 239-1320; REGIONAL OFFICE:
Beaumont Regional Ofce, 3870 Eastex Freeway, Beaumont, Texas
77703-1892, (409) 898-3838.
(8) COMPANY: New Town Water Corporation; DOCKET NUMBER:
2005-0135-PWS-E; TCEQ ID NUMBER: RN101179109; LOCA-
TION: on Old Altair Road, Eagle Lake, Colorado County, Texas;
TYPE OF FACILITY: public water system; RULES VIOLATED:
30 TAC §290.121, by failing to develop and maintain an up-to-date
system monitoring plan; 30 TAC §291.101 and TWC, §13.242, by
failing to obtain from the commission a Certicate of Convenience
and Necessity before rendering retail water to the public; 30 TAC
§290.46(e)(3)(A) and THSC, §341.033(a), by failing to operate the
facility under the direct supervision of a water works operator who
held an applicable, valid license issued by the executive director; 30
TAC §290.110(c)(5)(A), by failing to perform chlorine residual tests at
representative locations in the distribution system at least once every
seven days; 30 TAC §290.110(d)(3)(C), by failing to use a method
that conformed to the requirements of 30 TAC §290.119 relating to
analytical procedures; 30 TAC §290.51(a)(3) and TWC, §5.702(a), by
failing to pay Public Health Services fees; PENALTY: $1,500; STAFF
ATTORNEY: Shawn Slack, Litigation Division, MC 175, (512)
239-0063; REGIONAL OFFICE: Houston Regional Ofce, 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(9) COMPANY: PT Gas Service Company, L.C. dba Workingmans
Friend 529; DOCKET NUMBER: 2004-0506-PST-E; TCEQ ID
NUMBER: RN102040359; LOCATION: 1508 Southwest Parkway,
Witchita Falls, Witchita County, Texas; TYPE OF FACILITY: conve-
nience store with retail sales of gasoline; RULES VIOLATED: 30 TAC
§334.50(d)(1)(B)(ii) and TWC, §26.3475(c)(1), by failing to reconcile
inventory control records on a monthly basis in a manner sufciently
accurate to detect a release as small as the sum of one percent of the
total substance ow-through for the month plus 130 gallons; 30 TAC
§334.50(b)(1)(A) and TWC, §26.3475(c)(1), by failing to monitor
USTs for releases at a frequency of at least once every month (not
to exceed 35 days between each monitoring); 30 TAC §334.74, by
failing to investigate a suspected release from the USTs; 30 TAC
§334.72, by failing to notify the TCEQ within 24 hours of a suspected
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release; PENALTY: $13,500; STAFF ATTORNEY: Shana Horton,
Litigation Division, MC 175, (512) 239-1088; REGIONAL OFFICE:
Abilene Regional Ofce, 1977 Industrial Boulevard, Abilene, Texas
79602-7833, (325) 698-9674.
(10) COMPANY: RCF Investments Inc. dba The Brock Junction;
DOCKET NUMBER: 2005-1206-PST-E; TCEQ ID NUMBER:
RN101555282; LOCATION: 7458 West Interstate 20, Weatherford,
Parker County, Texas; TYPE OF FACILITY: convenience store with
retail sales of gasoline; RULES VIOLATED: 30 TAC §37.815(a)
and (b), by failing to demonstrate acceptable nancial assurance for
taking corrective action and for compensating third parties for bodily
injury and property damage caused by accidental releases arising
from the operation of petroleum USTs; PENALTY: $2,850; STAFF
ATTORNEY: Jacquelyn Boutwell, Litigation Division, MC 175, (512)
239-5846; REGIONAL OFFICE: Dallas-Fort Worth Regional Ofce,
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.
(11) COMPANY: Salwa, Inc. dba Cypress Plaza 1; DOCKET
NUMBER: 2002-1013-PST-E; TCEQ ID NUMBER: RN101895308;
LOCATION: 6420 North 16th Street, Orange, Orange County, Texas;
TYPE OF FACILITY: convenience store with retail sales of gasoline;
RULES VIOLATED: 30 TAC §334.7(d)(3) and §334.8(c)(5)(B)(i),
and TWC, §26.346(a), by failing to renew the registration self-cer-
tication form when the delivery certicate expired on January 31,
2002, and by failing to submit an amended registration noting that the
facility was temporarily out of service from October 31, 2001 - May
3, 2002; 30 TAC §37.815(a)(1) and (b)(1), by failing to demonstrate
the required nancial responsibility for taking corrective action and
for compensating third parties for bodily injury and property damage
caused by accidental releases arising from the operation of the petro-
leum USTs; 30 TAC §37.815(a)(1) and (b)(1), by failing to ensure
that the delivery certicate was posted at the facility and was visible
at all times; 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), by
failing to provide proper release detection for the UST system; 30 TAC
§334.50(b)(2)(A)(i)(III) and TWC, §26.3475(a), by failing to test the
line leak detector at least once a year for performance and operational
reliability; 30 TAC §334.48(c), by failing to conduct inventory control
for all USTs involved in the retail sale of petroleum substances used as
motor fuel; 30 TAC §334.8(c)(5)(C), by failing to physically label all
tank ll pipes according to the registration self-certication form; 30
TAC §334.49(c)(2)(C) and TWC, §26.3475(d), by failing to conduct
regular inspections of an impressed current cathodic protection system
at least every 60 days; PENALTY: $14,000; STAFF ATTORNEY:
Shannon Strong, Litigation Division, MC 175, (512) 239-0972; RE-
GIONAL OFFICE: Beaumont Regional Ofce, 3870 Eastex Freeway,
Beaumont, Texas 77703-1892, (409) 898-3838.
(12) COMPANY: Torres Ready-Mix, Inc.; DOCKET NUM-
BER: 2004-0252-MLM-E; TCEQ ID NUMBERS: 70774 and
RN103967469; LOCATION: 5 miles north on United States Highway
83 and 1.2 miles east of Farm-to-Market 1436, La Pryor, Zavala
County, Texas; TYPE OF FACILITY: quarry with a rock crusher and
equipment which generates used oil; RULES VIOLATED: 30 TAC
§116.110(a) and THSC, §382.085(b) and §382.0518(a), by failing to
obtain a permit or satisfy the conditions of a permit by rule to construct
a rock crusher; 30 TAC §324.6 and 40 CFR §279.22(c)(1), by failing
to label or mark clearly containers and aboveground tanks used to store
used oil with the words Used Oil; 30 TAC §21.3 and §101.24, THSC,
§382.062, and TWC, §26.0291, by failing to pay Wastewater Gen-
eral Permit fees; PENALTY: $61,250; STAFF ATTORNEY: James
Biggins, Litigation Division, MC R-12, (713) 422-8916; REGIONAL
OFFICE: Laredo Regional Ofce, 707 East Calton Road, Suite 304,




Texas Commission on Environmental Quality
Filed: August 15, 2006
Notice of Public Hearing on Proposed Revisions to 30 TAC
Chapter 116 and to the State Implementation Plan
The Texas Commission on Environmental Quality (commission) will
conduct a public hearing to receive testimony regarding proposed revi-
sions to 30 Texas Administrative Code (TAC) Chapter 116, Control of
Air Pollution by Permits for New Construction or Modication, and to
the state implementation plan (SIP), under the requirements of Texas
Health and Safety Code, §382.017; Texas Government Code, Chapter
2001, Subchapter B; and 40 Code of Federal Regulations §51.102 of
the United States Environmental Protection Agency (EPA) regulations
concerning SIPs.
The commission proposes new §§116.1500, 116.1510, 116.1520,
116.1530, and 116.1540 in new Subchapter M, Best Available Retrot
Technology (BART), to implement federal requirements concerning
the use of BART at certain sources.
A public hearing on this proposal will be held in Austin, Texas, on
September 18, 2006, at 2:00 p.m., in Building E, Room 201S, at the
Texas Commission on Environmental Quality complex located at
12100 Park 35 Circle. The hearing will be structured for the receipt
of oral or written comments by interested persons. Registration will
begin 30 minutes prior to the hearing. Individuals may present oral
statements when called upon in order of registration. A time limit may
be established at the hearing to assure that enough time is allowed for
every interested person to speak. There will be no open discussion
during the hearing; however, commission staff members will be
available to discuss the proposal 30 minutes prior to the hearing and
will answer questions before and after the hearing.
Persons planning to attend the hearing, who have special communica-
tion or other accommodation needs, should contact Lola Brown, Ofce
of Legal Services, at (512) 239-0348. Requests should be made as far
in advance as possible.
Comments may be submitted to Lola Brown, MC 205, Texas
Register Team, Ofce of Legal Services, Texas Commission on
Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087
or faxed to (512) 239-4808. Electronic comments may be sub-
mitted at http://www5.tceq.state.tx.us/rules/ecomments. The com-
ment period closes September 25, 2006. All comments should
reference Rule Project Number 2006-022-116-EN. The pro-
posed rules may be viewed on the commission’s Web site at
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For further
information or questions concerning this proposal, please contact




Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: August 11, 2006
Notice of Water Quality Applications
Notice issued August 7, 2006
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APPLICATION NO. 5271C: The Executive Director of the Texas
Commission on Environmental Quality (TCEQ), P. O. Box 13087,
Austin, Texas 78711 and the San Jacinto River Authority, P. O. Box
329, Conroe, Texas 77305-0329 seek an amendment pursuant to Texas
Water Code, §11.122 and 30 TAC §295.1, et seq. and §297.61(a)(5).
Water Use Permit No. 5271B was issued on May 22, 1995 to the San
Jacinto River Authority; and an inadvertent error was made in the
description of Diversion Point No. 2 therein. When preparing Water
Use Permit No. 5271B, Section 2.B., the description for Diversion
Point No. 2, inadvertently referred to a location within the "Theodore
Dorsett Grant". However, based upon the original notice of the
application for Water Use Permit No. 5271B and other technical
review documents in the Commission’s ofcial le, Diversion Point
No. 2 was intended to be located within the "John A. Williams Grant".
The error inadvertently made as to the location of Diversion Point
No. 2 can be corrected by the Commission based on the petition of
the Executive Director pursuant to 30 TAC §297.61. The petition was
submitted to the Commission on August 2, 2006 for consideration.
The petition was accepted for ling with the Ofce of the Chief
Clerk and declared administratively complete on August 2, 2006.
Written public comments and requests for a public meeting should be
submitted to the Ofce of the Chief Clerk, at the address provided in
the information section below by August 25, 2006.
INFORMATION SECTION
To view the complete issued notice, view the notice on our web site at
www.tceq.state.tx.us/comm_exec/cc/pub_notice.html or call the Ofce
of the Chief Clerk at (512) 239-3300 to obtain a copy of the complete
notice. When searching the web site, type in the issued date range
shown at the top of this document to obtain search results.
A public meeting is intended for the taking of public comment and is
not a contested case hearing. A public meeting will be held if the Ex-
ecutive Director determines that there is a signicant degree of public
interest in the application.
The TCEQ may grant a contested case hearing on this application if
a written hearing request is led by August 25, 2006. The Executive
Director can consider an approval of the application unless a written
request for a contested case hearing is led by August 21, 2006. To
request a contested case hearing, you must submit the following: (1)
your name (or for a group or association, an ofcial representative),
mailing address, daytime phone number, and fax number, if any; (2)
applicant’s name and permit number; (3) the statement "[I/we] request
a contested case hearing"; and (4) a brief and specic description of
how you would be affected by the application in a way not common
to the general public. You may also submit any proposed conditions to
the requested amendment which would satisfy your concerns. Requests
for a contested case hearing must be submitted in writing to the TCEQ
Ofce of the Chief Clerk at the address provided in the information
section below.
If a hearing request is led, the Executive Director will not issue the
requested amendment and may forward the application and hearing re-
quest to the TCEQ Commissioners for their consideration at a sched-
uled Commission meeting.
Written hearing requests, public comments, or requests for a public
meeting should be submitted to the Ofce of the Chief Clerk, MC 105,
TCEQ, P. O. Box 13087, Austin, TX 78711-3087. For information con-
cerning the hearing process, please contact the Public Interest Counsel,
MC 103, at the same address. For additional information, individual
members of the general public may contact the Ofce of Public As-
sistance at 1-800-687-4040. General information regarding the TCEQ
can be found at our web site at www.tceq.state.tx.us. Si desea informa-




Texas Commission on Environmental Quality
Filed: August 10, 2006
Notice of Water Quality Applications
The following notices were issued during the period of August 10,
2006.
The following require the applicants to publish notice in the newspaper.
Public comments, requests for public meetings, or requests for a con-
tested case hearing may be submitted to the Ofce of the Chief Clerk,
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE
NOTICE.
CITY OF BARRY has applied for a renewal of Permit No. 10739-001,
which authorizes the disposal of treated domestic wastewater at a daily
average ow not to exceed 20,000 gallons per day via evaporation and
surface irrigation of 5 acres of non-public access land. This permit will
not authorize a discharge of pollutants into waters in the State. The fa-
cility and disposal site are located approximately 6,300 feet southwest
of the intersection of State Highway 22 and Farm-to-Market Road 1126
in Navarro County, Texas.
SAFETY-KLEEN SYSTEMS, INC. which operates an industrial and
hazardous waste treatment and storage facility, has applied for a re-
newal of TPDES Permit No. WQ0004336000, which authorizes the
discharge of storm water on an intermittent and ow variable basis via
Outfall 001. The facility is located 1722 Cooper Creek Road, 0.5 miles
north of State Highway 380 on Cooper Creek Road, Denton County,
Texas.
SOUTHERN STAR, INC. which operates a mariculture facility, has
applied for a renewal of TPDES Permit No. WQ0004244000, which
authorizes the discharge of wastes from a mariculture facility and efu-
ent from the Port Isabel Hatchery at a daily average ow not to exceed
60,000,000 gallons per day via Outfall 001. The draft permit autho-
rizes the discharge of wastes from a mariculture facility and efuent
from the Port Isabel Hatchery at a ow not to exceed a daily average of
60,000,000 gallons per day. The facility is located at the intersection
of Farm-to-Market Road 2925, Cameron County, Texas.
TEXAS PETROCHEMICALS, LP which operates a bulk storage ter-
minal which stores and distributes organic chemicals and proposes to
operate an organic chemical manufacturing facility, has applied for a
major amendment to TPDES Permit No. WQ0002485000 to autho-
rize the discharge of storm water and re system water on an intermit-
tent and ow variable basis via Outfall 101 (internal source to Outfall
001); treated process wastewater, utility wastewater, and storm water
at a daily average ow not to exceed 8,000 gallons per day via Out-
fall 201 (internal source to Outfall 001); utility wastewater at a daily
average ow not to exceed 22,000 gallons per day via Outfall 301 (in-
ternal source to Outfall 001); and storm water on an intermittent and
ow variable basis via Outfall 401 (internal source to Outfall 001). The
current permit authorizes the discharge of storm water on an intermit-
tent and ow variable basis via Outfall 001. The facility is located at
4604 West Baker Road, approximately 1,600 feet west of Decker Drive
(Spur 330) in the City of Baytown, Harris County, Texas.
INFORMATION SECTION
To view the complete issued notices, view the notices on our web site at
www.tceq.state.tx.us/comm_exec/cc/pub_notice.html or call the Ofce
of the Chief Clerk at (512) 239-3300 to obtain a copy of the complete
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notice. When searching the web site, type in the issued date range
shown at the top of this document to obtain search results.
If you need more information about these permit applications or the
permitting process, please call Texas Commission on Environmental
Quality (TCEQ) Ofce of Public Assistance, Toll Free, at 1-800-687-
4040. General information about the TCEQ can be found at our web





Texas Commission on Environmental Quality
Filed: August 16, 2006
Notice of Water Rights Applications
The following notices were issued during the period of August 3, 2006.
The following require the applicants to publish notice in the newspaper.
Public comments, requests for public meetings, or requests for a con-
tested case hearing may be submitted to the Ofce of the Chief Clerk,
Mail Code 105, P. O. Box 13087, Austin, Texas 78711-3087, WITHIN
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE
NOTICE.
CITY OF CHICO has applied for a renewal of TPDES Permit No.
10023-001, which authorizes the discharge of treated domestic waste-
water at a daily average ow not to exceed 76,000 gallons per day. The
facility is located 0.25 mile south of Farm-to-Market Road 1810 and
approximately 1.0 mile east of the City of Chico in Wise County, Texas.
EVADALE WATER CONTROL AND IMPROVEMENT DISTRICT
NO. 1 has applied for a renewal of TPDES Permit No. 14183-001,
which authorizes the discharge of treated domestic wastewater at a
daily average ow not to exceed 160,000 gallons per day. The facil-
ity is located approximately 1,000 feet west of the intersection of State
Highway 105 and Farm-to-Market Road 1131 in Jasper County, Texas.
HALLIBURTON ENERGY SERVICES, INC. has applied for a
renewal of Permit No. 12343-001, which authorizes the disposal of
treated domestic wastewater at a daily average ow not to exceed
12,000 gallons per day via surface irrigation of 5.86 acres of non-pub-
lic access pastureland. This permit will not authorize a discharge of
pollutants into waters in the State. The facility and disposal site are
located adjacent to the east side of County Road 401 approximately
1.5 miles south of the intersection of County Road 401 and State
Highway 392 and approximately 2.5 miles south of Alvarado in
Johnson County, Texas.
CITY OF HOLLIDAY has applied for a new permit, proposed
Texas Pollutant Discharge Elimination System (TPDES) Permit
No. WQ0014674001, to authorize the discharge of treated domestic
wastewater at a daily average ow not to exceed 200,000 gallons
per day. This facility was previously permitted as TCEQ Permit No.
13768-001 which expired on December 1, 2005. The facility is located
approximately one mile northeast of the center of the City of Holliday
on the north extension of College Street, approximately 1/4 mile north
of U. S. Highways 82 and 277 in Archer County, Texas.
CITY OF JACKSBORO has applied for a renewal of TPDES Permit
No. 10994-002, which authorizes the discharge of lter backwash ef-
uent from a water treatment plant at a daily average ow not to exceed
24,000 gallons per day. The facility is located northwest of the inter-
section of Oakwood Avenue and North Bowie Street (State Highway
59) in the City of Jacksboro in Jack County, Texas.
NORMANDY UTILITY CO., LP AND NORMANDY UTILITY CO.
GP, LLC have applied for a new permit, proposed Texas Pollutant Dis-
charge Elimination System (TPDES) Permit No. WQ0014690001, to
authorize the discharge of treated domestic wastewater at a daily aver-
age ow not to exceed 90,000 gallons per day. The facility is located
approximately 420 feet west of the bridge on Normandy Drive at Big
Gulch and approximately 2,000 feet south of the intersection of Nor-
mandy Drive and Wallisville Road in Harris County, Texas.
RA-TE, INC. has applied for a renewal of TPDES Permit No. 13017-
001, which authorizes the discharge of treated domestic wastewater at a
daily average ow not to exceed 25,000 gallons per day. The facility is
located approximately 2,200 feet southwest of the intersection of Smith
Road and Kidd Road in Jefferson County, Texas.
CITY OF SANGER has applied for a renewal of TPDES Permit No.
14372-001, which authorizes the discharge of treated domestic waste-
water at a daily average ow not to exceed 980,000 gallons per day.
The facility is located southeast of the City of Sanger, approximately
1,000 feet south of Jones Street and approximately 1500 feet east of the
Atchison, Topeka, and Santa Fe Railroad in Denton County, Texas.
SOUTH NEWTON WATER SUPPLY CORPORATION has applied
for a renewal of TPDES Permit No. 14314-001, which authorizes the
discharge of lter backwash efuent from a water treatment plant at
a daily average ow not to exceed 36,000 gallons per day. TCEQ re-
ceived this application on March 21, 2006. The facility is located 500
feet west-northwest of Old Highway 87 (County Road 4181) and the
Kansas City Southern Railroad crossing in Hartburg, Newton County,
Texas.
SWARTZ OIL COMPANY, which proposes to operate a reverse os-
mosis water lter at Swartz Pilot Plant, has applied for a new permit,
Proposed Permit No. WQ0004783000, to authorize the disposal of re-
verse osmosis reject water at a daily average ow not to exceed 2,500
gallons per day via evaporation. This permit will not authorize a dis-
charge of pollutants into water in the State. The facility and evapora-
tion pond are located in the northwest corner of the V. Ryan Survey, ap-
proximately 3.9 miles southwest of Knickerbocker, at the intersection
of Farm-to-Market Road 2335 and Knickerbocker Road, Tom Green
County, Texas.
INFORMATION SECTION
To view the complete issued notices, view the notices on our web site at
www.tceq.state.tx.us/comm_exec/cc/pub_notice.html or call the Ofce
of the Chief Clerk at (512) 239-3300 to obtain a copy of the complete
notice. When searching the web site, type in the issued date range
shown at the top of this document to obtain search results.
If you need more information about these permit applications or the
permitting process, please call the TCEQ Ofce of Public Assistance,
Toll Free, at 1-800-687-4040. General information about the TCEQ
can be found at our web site at www.TCEQ.state.tx.us. Si desea infor-




Texas Commission on Environmental Quality
Filed: August 10, 2006
Texas Health and Human Services Commission
Notication of Consulting Procurement - Request for Proposals
for Consultant Services
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Pursuant to Chapter 2254, Subchapter B, Texas Government Code, the
Health and Human Services Commission (HHSC) announces the re-ad-
vertisement of its Request for Proposals for consultant services to assist
the state of Texas in optimization of case management to enhance the
quality outcomes and cost savings throughout the Texas HHSC depart-
ments as described by Section 32.0551 of the Texas Human Resources
Code, as amended by Section 8 of Senate Bill 1188, 79th Texas Legis-
lature, Regular Session, 2005.
The Re-Advertised RFP is located in full on HHSC’s
Business Opportunities Page under "Contracting Op-
portunities" link at http://www.hhsc.state.tx.us/con-
tract/529060333/rfp_home.html and on TBPC’s ESBD website
http://esbd.tbpc.state.tx.us/1380/sagency.cfm. HHSC previously
posted notice of the procurement on the Texas Marketplace on June
1, 2006.
The mission objectives are:
- create and coordinate stafng and other administrative efciencies
for case management initiatives across the commission and health and
human services departments;
- optimize federal funding revenue sources and maximize the use of
state funding resources for case management initiatives across the com-
mission and health and human services departments;
- evaluate the cost-effectiveness of developing intensive case manage-
ment and targeted interventions for all Medicaid recipients who are
aged, blind, or disabled;
- identify Medicaid programs or protocols in existence on the effective
date of this section that are not resulting in their anticipated cost savings
or quality outcomes. The commission shall enhance or replace these
programs or protocols with targeted strategies that have demonstrated
success in improving coordination of care and cost savings within sim-
ilar Medicaid recipient populations; and
- conduct a study to determine the feasibility of combining the uti-
lization management, case management, care coordination, high-cost
targeting, provider incentives, and other quality and cost-control mea-
sures implemented with respect to the Medicaid program under a single
federal waiver, which may be a waiver under Section 1915(c) or under
Section 1115(a). If the commission determines that the combination is
feasible, develop the combined program.
The Health and Human Services Commission’s Sole Point-Of-Contact
for this procurement is:
Alice Hanna, Procurement Manager Texas Health and Human Services
Commission 11209 Metric Blvd, Bldg H Mail Code: H-350 Austin,
Texas 78758 (512) 491-1315 alice.hanna@hhsc.state.tx.us
All questions regarding the Re-Advertised RFP must be sent in writing
to the above-referenced contact by 2:00 PM Central Time on September
5, 2006. HHSC will post all written questions received with HHSC’s
responses on its website on September 12, 2006, or as they become
available. All proposals must be received at the above-referenced ad-
dress on or before 3:00 PM Central Time on September 21, 2006. Pro-
posals received after this time and date will not be considered.
All proposals will be subject to evaluation based on the criteria and pro-
cedures set forth in the Re-Advertised RFP. HHSC reserves the right to
accept or reject any or all proposals submitted. HHSC is under no legal
or other obligation to execute any contracts on the basis of this notice.





Texas Health and Human Services Commission
Filed: August 16, 2006
Public Notice Correction
A notice was published in the August 18, 2006, issue of the Texas
Register (31 TexReg 6537) announcing the Texas Health and Human
Services Commission’s (HHSC) intent to submit Amendment Number
723, Transmittal Number 06-005, to the Texas State Plan for Medical
Assistance, under Title XIX of the Social Security Act. The amend-
ment extends the current services and reimbursement methodology for
the School Health and Related Services (SHARS).
The current notice corrects the effective date of Amendment Number





Texas Health and Human Services Commission
Filed: August 15, 2006
Public Notice
The Texas Health and Human Services Commission (HHSC) an-
nounces its intent to submit Amendment Number 745, Transmittal
Number 06-027, to the Texas State Plan for Medical Assistance, under
Title XIX of the Social Security Act. The proposed amendment is
effective September 1, 2006.
The purpose of this amendment is to modify the Medicaid reimburse-
ment for inpatient hospital services provided to eligible recipients in
dened urban service areas. The amendment is necessary as required
by the 2006-2007 General Appropriations Act (Article II, Special Pro-
visions Relating to All Health and Human Services Agencies, Section
49, 79th Legislature, Regular Session, 2005). The Act directs HHSC
to achieve savings for services provided to Medicaid aged, blind and
disabled clients in the following service areas: Bexar, Dallas, El Paso,
Harris, Lubbock, Nueces, Tarrant and Travis.
The proposed amendment is estimated to result in cost savings
of $35,794,868 for state scal year (SFY) 2007, with approxi-
mately $21,752,541 cost savings in federal funds and approximately
$14,042,327 cost savings in state general revenue. For SFY 2008,
the annual estimated cost savings is approximately $35,731,112,
with approximately $21,688,785 cost savings in federal funds and
approximately $14,042,327 cost savings in state general revenue.
To obtain copies of the proposed amendment, interested parties may
contact Alisa Jacquet by mail at Rate Analysis Department, Medic-
aid/CHIP Division, Texas Health and Human Services Commission,
P.O. Box 85200, mail code H-400, Austin, Texas 78708-5200; by tele-





Texas Health and Human Services Commission
Filed: August 15, 2006
IN ADDITION August 25, 2006 31 TexReg 7029
Public Notice
The Texas Health and Human Services Commission (HHSC) an-
nounces its intent to submit Amendment 746, Transmittal Number TX
06-028, to the Texas State Plan for Medical Assistance, under Title
XIX of the Social Security Act. The proposed amendment is effective
September 1, 2006.
The purpose of this amendment is to revise the reimbursement method-
ology for School Health and Related Services (SHARS) delivered
to Medicaid-eligible clients under age 21 by school districts. Both
Amendment 736, published in the August 18, 2006, issue of the
Texas Register, and Amendment 746 establish district-specic interim
rates and implement the annual cost reporting, reconciliation and
settlement processes. Both amendments also propose to reimburse
school districts for their Medicaid-allowable direct costs and their
district-specic unrestricted indirect cost rates. Amendment 746
also proposes to reimburse school districts some Medicaid-allowable
operating costs. HHSC is making these reimbursement methodology
changes to meet federal requirements. Amendment 746 will have no
scal impact to the state or the federal budgets.
Interested parties may obtain copies of or submit comments on
the proposed amendment by contacting Barbara Davenport, Policy
Assistant, by mail at Policy Development Support, Medicaid/CHIP
Division, Texas Health and Human Services Commission, P.O. Box
85200, H-600, Austin, Texas 78708-5200; by telephone at (512)
491-1104; by facsimile at (512) 491-1953; or by e-mail at Bar-
bara.Davenport@hhsc.state.tx.us. Copies of the proposal will also
be made available for public review at the local ofces of the Texas




Texas Health and Human Services Commission
Filed: August 17, 2006
Texas Department of Housing and Community
Affairs
Multifamily Housing Revenue Bonds (Aspen Park Apartments)
Series 2006
Notice is hereby given of a public hearing to be held by the Texas
Department of Housing and Community Affairs (the "Issuer") at E.A.
Olle Middle School, 9200 Boone Road, Houston, Harris County, Texas
77099, at 6:00 p.m. on September 13, 2006 with respect to an issue of
tax-exempt multifamily residential rental development revenue bonds
in an aggregate principal amount not to exceed $10,000,000 and tax-
able bonds, if necessary, in an amount to be determined, to be issued
in one or more series (the "Bonds"), by the Issuer. The proceeds of the
Bonds will be loaned to Summit Aspen Park Apartments, Ltd., a limited
partnership, or a related person or afliate thereof (the "Borrower") to
nance a portion of the costs of acquiring, rehabilitating, and equipping
a multifamily housing development (the "Development") described as
follows: 256-unit multifamily residential rental development to be lo-
cated at 8811 Boone Road, Houston, Harris County, Texas. Upon the
issuance of the Bonds, the Development will be owned by the Bor-
rower.
All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Development and the issuance of
the Bonds. Questions or requests for additional information may be
directed to Teresa Morales at the Texas Department of Housing and
Community Affairs, P.O. Box 13941, Austin, TX 78711-3941; (512)
475-3344; and/or teresa.morales@tdhca.state.tx.us.
Persons who intend to appear at the hearing and express their views are
invited to contact Teresa Morales in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Teresa Morales prior to the date scheduled for the
hearing. Individuals who require a language interpreter for the hearing
should contact Teresa Morales at least three days prior to the hearing
date. Personas que hablan español y requieren un intérprete, favor de
llamar a Jorge Reyes al siguiente número (512) 475-4577 por lo menos
tres días antes de la junta para hacer los preparativos apropiados.
Individuals who require auxiliary aids in order to attend this meeting
should contact Gina Esteves, ADA Responsible Employee, at (512)
475-3943 or Relay Texas at (800) 735-2989 at least two days before




Texas Department of Housing and Community Affairs
Filed: August 15, 2006
Notice of Public Hearing
Notice is hereby given of a public hearing to be held by the Texas De-
partment of Housing and Community Affairs (the "Department") at 221
East 11th Street, Room 116, Austin, Texas, at 12:00 noon on September
25, 2006, with respect to an issue of tax-exempt single family mortgage
revenue bonds to be issued in one or more series in an aggregate face
amount of not more than $120,000,000 (the "New Money Bonds"), an
issue of tax-exempt single family mortgage revenue refunding bonds to
be issued in one or more series in an aggregate face amount of not more
than $20,000,000 (the "Refunding Bonds") and an issue of tax-exempt
junior lien single family mortgage revenue bonds to be issued in one or
more series in an aggregate face amount of not more than $4,500,000
(the "Junior Lien Bonds" and together with the New Money Bonds and
the Refunding Bonds, collectively, the "Bonds").
A portion of the proceeds of the New Money Bonds will be used di-
rectly to make single family residential mortgage loans. A portion of
the proceeds of the Refunding Bonds will be used to refund all or a por-
tion of the Department’s outstanding Single-Family Mortgage Revenue
Refunding Tax-Exempt Commercial Paper Notes, Series A, thereby
making funds available to make additional single family residential
mortgage loans. All of such single family residential mortgage loans
will be made to eligible very low, low and moderate income homebuy-
ers for the purchase of homes located within the State of Texas, and are
expected to be in an aggregate estimated amount of $140,000,000. The
proceeds of the Junior Lien Bonds will be used to nance an estimated
$4,500,000 of down payment and closing cost assistance made to eli-
gible very, low and moderate income homebuyers for the purchase of
homes located within the State of Texas.
For purposes of the Department’s mortgage loan nance programs, el-
igible borrowers generally will include individuals and families whose
family income does not exceed, (i) for families of three or more per-
sons, 115% (140% in certain targeted areas) of the area median income,
and (ii) for individuals and families of two persons, 100% (120% in
certain targeted areas) of the area median income. In addition, sub-
stantially all of the borrowers under the programs will be required to be
persons who have not owned a principal residence during the preceding
three years (except in the case of certain targeted area residences). Fur-
ther, residences nanced with loans under the programs will be subject
to certain other limitations, including limits on the purchase prices of
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the residences being acquired. Pursuant to the Gulf Opportunity Zone
Act of 2005, residences in certain areas affected by Hurricane Rita are
treated as targeted area residences. All the limitations described in this
paragraph are subject to revision and adjustment from time to time by
the Department pursuant to applicable federal law and Department pol-
icy.
All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Department’s mortgage loan -
nance program and the issuance of the Bonds. Questions or requests
for additional information may be directed to Matt Pogor at the Texas
Department of Housing and Community Affairs, 221 East 11th Street,
Austin, Texas 78701; (512) 475-3987.
Persons who intend to appear at the hearing and express their views are
invited to contact Matt Pogor in writing in advance of the hearing. Any
interested persons unable to attend the hearing may submit their views
in writing to Matt Pogor prior to the date scheduled for the hearing.
TDHCA WEBSITE: www.tdhca.state.tx.us/hf.htm
Individuals who require auxiliary aids for the hearing should contact
Gina Esteves, ADA Responsible Employee, at (512) 475-3943, or Re-
lay Texas at 1-800-735-2989 at least two days before the hearing so
that appropriate arrangements can be made.
Non-English speaking individuals who require interpreters for the hear-
ing should contact Matt Pogor at (512) 475-3987 at least three days
before the hearing so that appropriate arrangements can be made. Per-
sonas que hablan español y requieren un intérprete, favor de llamar a
Jorge Reyes al siguiente número (512) 475-4577 por lo menos tres días
antes de la junta para hacer los preparativos apropiados.
This notice is published and the above-described hearing is to be held
in satisfaction of the requirements of State law and Section 147(f) of
the Internal Revenue Code of 1986, as amended, regarding the public
approval prerequisite to the exclusion from gross income for federal




Texas Department of Housing and Community Affairs
Filed: August 15, 2006
Texas Department of Insurance
Company Licensing
Application for incorporation to the State of Texas by PLANS’ LIA-
BILITY INSURANCE COMPANY, a foreign re and/or casualty com-
pany. The home ofce is in Worthington, Illinois.
Application for incorporation to the State of Texas by SHELTER BAY
INSURANCE COMPANY, a foreign re and/or casualty company.
The home ofce is in New York, New York.
Application for incorporation to the State of Texas by LIGHTKEEPER
INSURANCE COMPANY, a foreign re and/or casualty company.
The home ofce is New York, New York.
Any objections must be led with the Texas Department of Insurance,
within 20 calendar days from the date of the Texas Register publication,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701.
TRD-200604335
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: August 16, 2006
Texas Department of Insurance, Division of
Workers’ Compensation
Correction of Error
Texas Department of Insurance, Division of Workers’ Compensation
adopted amendments to 28 TAC §180.21 and §180.22 and new
§180.28, concerning peer reviewers and designated doctors. The
notice of adoption appeared in the August 11, 2006, issue of the Texas
Register (31 TexReg 6370). The agency’s submission incorrectly
stated the effective date of these rules to be January 1, 2007.




Instant Game Number 661 "Deal or No Deal"
1.0 Name and Style of Game.
A. The name of Instant Game No. 661 is "DEAL OR NO DEAL". The
play style is "key symbol match".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 661 shall be $5.00 per ticket.
1.2 Denitions in Instant Game No. 661.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each
Play Symbol is printed in Symbol font in black ink in positive except
for dual-image games. The possible black play symbols are: $5.00,
$10.00, $15.00, $20.00, $50.00, $100, $250, $500, $1,000, $5,000,
$10,000, $50,000, $100,000, $1,000,000 or NO DEAL.
D. Play Symbol Caption - the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
veries each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅ , which will
only appear on low-tier winners and will always have a slash through
it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.
G. Low-Tier Prize - A prize of $5.00, $10.00, $15.00 or $20.00.
H. Mid-Tier Prize - A prize of $50.00, $100, $250 or $500.
I. High-Tier Prize - A prize of $1,000, $5,000, $10,000, $50,000,
$100,000 or $50,000/yr ($50,000 annually for 20 years).
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (661), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 075 within each pack. The format will be: 661-0000001-001.
L. Pack - A pack of "DEAL OR NO DEAL" Instant Game tickets con-
tains 75 tickets, packed in plastic shrink-wrapping and fanfolded in
pages of one (1). The packs will alternate. One will show the front of
ticket 001 and back of 075 while the other fold will show the back of
ticket 001 and front of 075.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"DEAL OR NO DEAL" Instant Game No. 661 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "DEAL OR NO DEAL" Instant Game is deter-
mined once the latex on the ticket is scratched off to expose 37 (thirty-
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seven) play symbols. A PLAYER MUST THE READ INSTRUC-
TIONS BEFORE PLAYING. The player needs to scratch each of the
18 BRIEFCASES play symbol to reveal either a dollar amount or "NO
DEAL" play symbol. The player will scratch to eliminate any matching
amount or "NO DEAL" play symbol on the PRIZE TABLE. The player
must scratch only one "NO DEAL" prize symbol for each "NO DEAL"
BRIEFCASE play symbols revealed. If the one remaining square on
the PRIZE TABLE is a dollar amount, the player wins that prize. If it’s
a "NO DEAL" play symbol, play again. No portion of the display print-
ing nor any extraneous matter whatsoever shall be usable or playable
as a part of the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 37 (thirty-seven) Play Symbols must appear under the latex
overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specied, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on le at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly
37 (thirty-seven) Play Symbols under the latex overprint on the front
portion of the ticket, exactly one Serial Number, exactly one Retailer
Validation Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 37 (thirty-seven) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures.
17. Each of the 37 (thirty-seven) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on le at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on le at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on le at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on le at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any condential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets will not have identical play data,
spot for spot.
B. No duplicate play symbols on a ticket except for the NO DEAL
symbol.
C. Every play symbol will appear on non-winning tickets.
D. The NO DEAL play symbol will appear four (4) times on non-win-
ning tickets.
E. The NO DEAL play symbol will appear ve (5) times on winning
tickets.
F. Top prizes are to be approximately evenly distributed throughout the
game.
2.3 Procedure for Claiming Prizes.
A. To claim a "DEAL OR NO DEAL" Instant Game prize of $5.00,
$10.00, $15.00, $20.00, $50.00, $100, $250 or $500, a claimant shall
sign the back of the ticket in the space designated on the ticket and
present the winning ticket to any Texas Lottery Retailer. The Texas
Lottery Retailer shall verify the claim and, if valid, and upon presen-
tation of proper identication, make payment of the amount due the
claimant and physically void the ticket; provided that the Texas Lottery
Retailer may, but is not, in some cases, required to pay a $50.00, $100,
$250 or $500 ticket. In the event the Texas Lottery Retailer cannot ver-
ify the claim, the Texas Lottery Retailer shall provide the claimant with
a claim form and instruct the claimant on how to le a claim with the
Texas Lottery. If the claim is validated by the Texas Lottery, a check
shall be forwarded to the claimant in the amount due. In the event
the claim is not validated, the claim shall be denied and the claimant
shall be notied promptly. A claimant may also claim any of the above
prizes under the procedure described in Section 2.3.B and Section 2.3.C
of these Game Procedures.
B. To claim a "DEAL OR NO DEAL" Instant Game prize of $1,000,
$5,000, $10,000, $50,000 or $100,000, the claimant must sign the win-
ning ticket and present it at one of the Texas Lottery’s Claim Centers.
If the claim is validated by the Texas Lottery, payment will be made to
the bearer of the validated winning ticket for that prize upon presen-
tation of proper identication. When paying a prize of $600 or more,
the Texas Lottery shall le the appropriate income reporting form with
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the Internal Revenue Service (IRS) and shall withhold federal income
tax at a rate set by the IRS if required. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notied promptly.
C. To claim a "DEAL OR NO DEAL" top level prize of $50,000/YR
for 20 years, the claimant must sign the winning ticket and present it at
Texas Lottery Commission headquarters in Austin, Texas. If the claim
is validated by the Texas Lottery, payment will be made to the bearer of
the validated winning ticket for that prize upon presentation of proper
identication. When paying a prize of $600 or more, the Texas Lottery
shall le the appropriate income reporting form with the Internal Rev-
enue Service (IRS) and shall withhold federal income tax at a rate set
by the IRS if required. In the event that the claim is not validated by
the Texas Lottery, the claim shall be denied and the claimant shall be
notied promptly.
D. When claiming a "DEAL OR NO DEAL" Instant Game prize of
$50,000 per year for 20 years, the claimant will receive his prize:
1. Annually via direct deposit to the winner’s account. With this plan,
upon validation of the prize, a payment of $50,000 less any taxes and/or
other offsets or mandatory withholdings required by law, will be made
once a year on the rst business day of the anniversary month of the
claim. Annual payments will be made for a period of 20 years or a total
of 20 annual to reach the total maximum payment of $1,000,000.
2. If a payment falls on a holiday or weekend, the payment will be
made on the following business day
E. As an alternative method of claiming a "DEAL OR NO DEAL" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Ofce Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notied promptly.
F. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufcient amount from the winnings of a person who has
been nally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General; or
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benet granted in error under the food stamp pro-
gram or the program of nancial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
G. If a person is indebted or owes delinquent taxes to the State, other
than those specied in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a nal determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benet of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "DEAL
OR NO DEAL" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "DEAL OR NO DEAL" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specied in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
6,000,000 tickets in the Instant Game No. 661. The approximate num-
ber and value of prizes in the game are as follows:
31 TexReg 7034 August 25, 2006 Texas Register
A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 661 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 661, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and





Filed: August 15, 2006
Instant Game Number 735 "5 Card Draw"
1.0 Name and Style of Game.
A. The name of Instant Game No. 735 is "5 CARD DRAW". The play
style is "poker".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 735 shall be $3.00 per ticket.
1.2 Denitions in Instant Game No. 735.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: 2 CLUB
SYMBOL, 3 CLUB SYMBOL, 4 CLUB SYMBOL, 5 CLUB SYM-
BOL, 6 CLUB SYMBOL, 7 CLUB SYMBOL, 8 CLUB SYMBOL, 9
CLUB SYMBOL, 10 CLUB SYMBOL, J CLUB SYMBOL, Q CLUB
SYMBOL, K CLUB SYMBOL, A CLUB SYMBOL, 2 DIAMOND
SYMBOL, 3 DIAMOND SYMBOL, 4 DIAMOND SYMBOL, 5 DI-
AMOND SYMBOL, 6 DIAMOND SYMBOL, 7 DIAMOND SYM-
BOL, 8 DIAMOND SYMBOL, 9 DIAMOND SYMBOL, 10 DIA-
MOND SYMBOL, J DIAMOND SYMBOL, Q DIAMOND SYM-
BOL, K DIAMOND SYMBOL, A DIAMOND SYMBOL, 2 SPADE
SYMBOL, 3 SPADE SYMBOL, 4 SPADE SYMBOL, 5 SPADE SYM-
BOL, 6 SPADE SYMBOL, 7 SPADE SYMBOL, 8 SPADE SYM-
BOL, 9 SPADE SYMBOL, 10 SPADE SYMBOL, J SPADE SYM-
BOL, Q SPADE SYMBOL, K SPADE SYMBOL, A SPADE SYM-
BOL, 2 HEART SYMBOL, 3 HEART SYMBOL, 4 HEART SYM-
BOL, 5 HEART SYMBOL, 6 HEART SYMBOL, 7 HEART SYM-
BOL, 8 HEART SYMBOL, 9 HEART SYMBOL, 10 HEART SYM-
BOL, J HEART SYMBOL, Q HEART SYMBOL, K HEART SYM-
BOL and A HEART SYMBOL.
D. Play Symbol Caption - The printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
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in positive. The Play Symbol Caption which corresponds with and
veries each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅ , which will
only appear on low-tier winners and will always have a slash through
it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.
G. Low-Tier Prize - A prize of $3.00, $5.00, $15.00 or $20.00.
H. Mid-Tier Prize - A prize of $30.00, $50.00 or $100.
I. High-Tier Prize - A prize of $1,000 or $35,000.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (735), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 125 within each pack. The format will be: 735-0000001-001.
L. Pack - A pack of "5 CARD DRAW" Instant Game tickets contains
125 tickets, packed in plastic shrink-wrapping and fanfolded in pages
of one (1). Ticket 001 will be shown on the front of the pack; the back
of ticket 125 will be revealed on the back of the pack. All packs will
be tightly shrink-wrapped. There will be no breaks between the tickets
in a pack. Every other book will reverse i.e., reverse order will be: the
back of ticket 001 will be shown on the front of the pack and the front
of ticket 125 will be shown on the back of the pack.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"5 CARD DRAW" Instant Game No. 735 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "5 CARD DRAW" Instant Game is determined once
the latex on the ticket is scratched off to expose 37 (thirty-seven) Play
Symbols. A player must scratch YOUR HANDS play area to reveal the
card play symbols. If a HAND matches the LEGEND, the player wins
prize for that HAND. Use the DRAW CARDS for additional chances
to make a winning HAND. Each HAND is played separately. A player
can win only once per hand. No portion of the display printing nor any
extraneous matter whatsoever shall be usable or playable as a part of
the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 37 (thirty-seven) Play Symbols must appear under the latex
overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specied, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
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5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on le at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly
37 (thirty-seven) Play Symbols under the latex overprint on the front
portion of the ticket, exactly one Serial Number, exactly one Retailer
Validation Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 37 (thirty-seven) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures;
17. Each of the 37 (thirty-seven) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on le at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on le at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on le at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on le at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any condential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets within a book will not have iden-
tical patterns.
B. A ticket can win up to 7 times as indicated by the prize structure.
C. A game card will not appear more than once on a ticket simulating
a true deck of 52 cards, that is TWO to ACE, in each of the four suits
(hearts, diamonds, clubs and spades).
D. ACE is considered to be a high card only.
E. The combination of (A, 2, 3, 4, 5) or wrap around straights (K, A, 2,
3, 4) should never appear on winning or non-winning tickets.
F. Winning tickets will win as per the prize structure and based on the
LEGEND.
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G. Winning Poker hands will be as different as possible from ticket
to ticket within the same prize category, but are not guaranteed to be
unique.
H. Nine different poker hands win a prize according to the legend on
the front of the ticket.
I. A DRAW CARD can be used to create more than one winning hand
per ticket, with respect to other restrictions.
J. All YOUR HANDS for prize levels $3 through $35,000 will include
at least one (1) black play symbol as part of the winning combination.
K. Non-winning hands will never contain a winning poker congura-
tion as listed in the LEGEND.
L. A winning hand as listed in the LEGEND will not appear within a
vertical column in the YOUR HANDS area.
M. The two (2) DRAW CARDS will be drawn from one deck of 52
cards, two through Ace in each of the four suits (?, ?, ?, ?).
N. The two (2) DRAW CARDS will always be unique from each other.
O. The two (2) DRAW CARDS can be used in combination with any
of HAND 1 through HAND 7 to form a winning HAND as indicated
on the LEGEND.
2.3 Procedure for Claiming Prizes.
A. To claim a "5 CARD DRAW" Instant Game prize of $3.00, $5.00,
$15.00, $20.00, $30.00, $50.00 or $100, a claimant shall sign the back
of the ticket in the space designated on the ticket and present the win-
ning ticket to any Texas Lottery Retailer. The Texas Lottery Retailer
shall verify the claim and, if valid, and upon presentation of proper
identication, make payment of the amount due the claimant and phys-
ically void the ticket; provided that the Texas Lottery Retailer may, but
is not, in some cases, required to pay a $30.00, $50.00 or $100 ticket. In
the event the Texas Lottery Retailer cannot verify the claim, the Texas
Lottery Retailer shall provide the claimant with a claim form and in-
struct the claimant on how to le a claim with the Texas Lottery. If the
claim is validated by the Texas Lottery, a check shall be forwarded to
the claimant in the amount due. In the event the claim is not validated,
the claim shall be denied and the claimant shall be notied promptly.
A claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and Section 2.3.C of these Game Procedures.
B. To claim a "5 CARD DRAW" Instant Game prize of $1,000 or
$35,000, the claimant must sign the winning ticket and present it at
one of the Texas Lottery’s Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identication.
When paying a prize of $600 or more, the Texas Lottery shall le the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal income tax at a rate set by the IRS if re-
quired. In the event that the claim is not validated by the Texas Lottery,
the claim shall be denied and the claimant shall be notied promptly.
C. As an alternative method of claiming a "5 CARD DRAW" Instant
Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Ofce Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notied promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufcient amount from the winnings of a person who has
been nally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General;
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benet granted in error under the food stamp pro-
gram or the program of nancial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specied in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a nal determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benet of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "5
CARD DRAW" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "5 CARD DRAW" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specied in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
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to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
6,000,000 tickets in the Instant Game No. 735. The approximate num-
ber and value of prizes in the game are as follows:
A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 735 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 735, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
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Instant Game Number 741 "Blackjack Attack"
1.0 Name and Style of Game.
A. The name of Instant Game No. 741 is "BLACKJACK ATTACK".
The play style is "beat score with doubler".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 741 shall be $5.00 per ticket.
1.2 Denitions in Instant Game No. 741.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each
Play Symbol is printed in Symbol font in black ink in positive ex-
cept for dual-image games. The possible black play symbols are: 4
CARD SYMBOL, 5 CARD SYMBOL, 6 CARD SYMBOL, 7 CARD
SYMBOL, 8 CARD SYMBOL, 9 CARD SYMBOL, 10 CARD SYM-
BOL, J CARD SYMBOL, Q CARD SYMBOL, K CARD SYMBOL,
A CARD SYMBOL, 17, 18, 19, 20, BUSTS SYMBOL, $1.00, $2.00,
$4.00, $5.00, $10.00, $15.00, $20.00, $25.00, $50.00, $100, $500,
$1,000, $5,000 or $50.000.
D. Play Symbol Caption - The printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
veries each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
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Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅ , which will
only appear on low-tier winners and will always have a slash through
it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.
G. Low-Tier Prize - A prize of $5.00, $10.00, $15.00 or $20.00.
H. Mid-Tier Prize - A prize of $50.00, $100 or $500.
I. High-Tier Prize - A prize of $1,000, $5,000 or $50,000.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (741), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 75 within each pack. The format will be: 741-0000001-001.
L. Pack - A pack of "BLACKJACK ATTACK" Instant Game tickets
contains 75 tickets, packed in plastic shrink-wrapping and fanfolded in
pages of one (1). The packs will alternate. One will show the front of
ticket 001 and back of 025 while the other fold will show the back of
ticket 001 and front of 025.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"BLACKJACK ATTACK" Instant Game No. 741 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "BLACKJACK ATTACK" Instant Game is de-
termined once the latex on the ticket is scratched off to expose 52
(fty-two) Play Symbols. If the total of the two cards in any HAND
beats the DEALER’S HAND, the player wins the prize shown for that
HAND. If the total is "BlackJack" (21), the player wins DOUBLE
the prize shown for that HAND. If the DEALER’S HAND reveals a
"BUSTS" symbol, the player wins all 4 (four) prizes on that TABLE.
Each table is played separately. A = 11; K, Q, J = 10. No portion of the
display printing nor any extraneous matter whatsoever shall be usable
or playable as a part of the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 52 (fty-two) Play Symbols must appear under the latex
overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specied, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on le at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly 52
(fty-two) Play Symbols under the latex overprint on the front portion
of the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 52 (fty-two) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures;
17. Each of the 52 (fty-two) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on le at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on le
at the Texas Lottery; and the Pack-Ticket Number must be printed in
the Pack-Ticket Number font and must correspond precisely to the art-
work on le at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on le at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any condential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
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played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets will not have identical play data,
spot for spot.
B. No HAND will contain two aces.
C. No HAND will total less than 14.
D. No ties between a HAND total and the DEALER’S HAND within
a TABLE.
E. The doubler feature "BlackJack" (21) will only appear as dictated
by the prize structure and will be approximately evenly split between
the four TABLES.
F. The doubler feature "BlackJack" (21) will never appear more than
once within a TABLE.
G. The doubler feature "BlackJack" (21) will never appear in a HAND
when the DEALER’S HAND busts.
H. No duplicate non-winning prize symbols within a TABLE.
I. No more than three like non-winning prize symbols on a ticket.
J. No duplicate non-winning HANDS in any order within a TABLE.
K. No more than two like DEALER’S HAND play symbols on a ticket.
L. Non-winning prize symbols will never be the same as the winning
prize symbol(s) within a TABLE.
M. No duplicate TABLES on a ticket.
2.3 Procedure for Claiming Prizes.
A. To claim a "BLACKJACK ATTACK" Instant Game prize of $5.00,
$10.00, $15.00, $20.00, $50.00, $100 or $500, a claimant shall sign
the back of the ticket in the space designated on the ticket and present
the winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identication, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not, in some cases, required to pay a $50.00, $100 or $500
ticket. In the event the Texas Lottery Retailer cannot verify the claim,
the Texas Lottery Retailer shall provide the claimant with a claim form
and instruct the claimant on how to le a claim with the Texas Lottery.
If the claim is validated by the Texas Lottery, a check shall be for-
warded to the claimant in the amount due. In the event the claim is not
validated, the claim shall be denied and the claimant shall be notied
promptly. A claimant may also claim any of the above prizes under the
procedure described in Section 2.3.B and Section 2.3.C of these Game
Procedures.
B. To claim a "BLACKJACK ATTACK" Instant Game prize of
$1,000, $5,000 or $50,000, the claimant must sign the winning ticket
and present it at one of the Texas Lottery’s Claim Centers. If the
claim is validated by the Texas Lottery, payment will be made to the
bearer of the validated winning ticket for that prize upon presentation
of proper identication. When paying a prize of $600 or more, the
Texas Lottery shall le the appropriate income reporting form with
the Internal Revenue Service (IRS) and shall withhold federal income
tax at a rate set by the IRS if required. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notied promptly.
C. As an alternative method of claiming a "BLACKJACK ATTACK"
Instant Game prize, the claimant must sign the winning ticket, thor-
oughly complete a claim form, and mail both to: Texas Lottery Com-
mission, Post Ofce Box 16600, Austin, Texas 78761-6600. The risk
of sending a ticket remains with the claimant. In the event that the
claim is not validated by the Texas Lottery, the claim shall be denied
and the claimant shall be notied promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufcient amount from the winnings of a person who has
been nally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General;
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benet granted in error under the food stamp pro-
gram or the program of nancial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specied in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a nal determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benet of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "BLACK-
JACK ATTACK" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "BLACKJACK ATTACK" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specied in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
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3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
6,000,000 tickets in the Instant Game No. 741. The approximate num-
ber and value of prizes in the game are as follows:
A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 741 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 741, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
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Instant Game Number 743 "24 Carat Cash"
1.0 Name and Style of Game.
A. The name of Instant Game No. 743 is "24 CARAT CASH". The
play style is "key number match with auto win".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 743 shall be $2.00 per ticket.
1.2 Denitions in Instant Game No. 743.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: 1, 2, 3, 4, 5, 6,
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 24K SYMBOL, $1.00,
$2.00, $3.00, $5.00, $10.00, $20.00, $25.00, $100, $500 or $25,000.
D. Play Symbol Caption - The printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
veries each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
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Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅ , which will
only appear on low-tier winners and will always have a slash through
it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.
G. Low-Tier Prize - A prize of $2.00, $3.00, $5.00, $7.00, $10.00,
$15.00 or $20.00.
H. Mid-Tier Prize - A prize of $25.00, $30.00, $50.00, $75.00, $100 or
$500.
I. High-Tier Prize - A prize of $25,000.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (743), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 250 within each pack. The format will be: 743-0000001-001.
L. Pack - A pack of "24 CARAT CASH" Instant Game tickets contains
250 tickets, packed in plastic shrink-wrapping and fanfolded in pages
of two (2). Tickets 001 and 002 will be on the top page; tickets 003
and 004 on the next page; etc.; and tickets 249 and 250 will be on the
last page. Please note the books will be in an A - B conguration.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"24 CARAT CASH" Instant Game No. 743 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "24 CARAT CASH" Instant Game is determined
once the latex on the ticket is scratched off to expose 22 (twenty-two)
Play Symbols. If a player matches any of YOUR NUMBERS play
symbols to either WINNING NUMBER play symbol, the player wins
the prize shown for that number. If a player reveals a "24K" play sym-
bol, the player wins 5 (ve) TIMES the prize shown for that symbol.
No portion of the display printing nor any extraneous matter whatso-
ever shall be usable or playable as a part of the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 22 (twenty-two) Play Symbols must appear under the latex
overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specied, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on le at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly
22 (twenty-two) Play Symbols under the latex overprint on the front
portion of the ticket, exactly one Serial Number, exactly one Retailer
Validation Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 22 (twenty-two) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures;
17. Each of the 22 (twenty-two) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on le at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on le at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on le at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on le at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any condential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
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played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. No three or more matching non-winning prize symbols on a ticket.
B. Consecutive non-winning tickets will not have identical play data,
spot for spot.
C. Non-winning prize symbols will not match a winning prize symbol
on a ticket.
D. The "24K" play symbol will appear only once on a ticket and only
as dictated by the prize structure.
E. No duplicate WINNING NUMBERS play symbols on a ticket.
F. No duplicate non-winning YOUR NUMBERS play symbols on a
ticket.
2.3 Procedure for Claiming Prizes.
A. To claim a "24 CARAT CASH" Instant Game prize of $2.00, $3.00,
$5.00, $7.00, $10.00, $15.00, $20.00, $25.00, $30.00, $50.00, $75.00,
$100 or $500, a claimant shall sign the back of the ticket in the space
designated on the ticket and present the winning ticket to any Texas
Lottery Retailer. The Texas Lottery Retailer shall verify the claim and,
if valid, and upon presentation of proper identication, make payment
of the amount due the claimant and physically void the ticket; provided
that the Texas Lottery Retailer may, but is not, in some cases, required
to pay a $25.00, $30.00, $50.00, $75.00, $100 or $500 ticket. In the
event the Texas Lottery Retailer cannot verify the claim, the Texas Lot-
tery Retailer shall provide the claimant with a claim form and instruct
the claimant on how to le a claim with the Texas Lottery. If the claim
is validated by the Texas Lottery, a check shall be forwarded to the
claimant in the amount due. In the event the claim is not validated, the
claim shall be denied and the claimant shall be notied promptly. A
claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and Section 2.3.C of these Game Procedures.
B. To claim a "24 CARAT CASH" Instant Game prize of $25,000, the
claimant must sign the winning ticket and present it at one of the Texas
Lottery’s Claim Centers. If the claim is validated by the Texas Lottery,
payment will be made to the bearer of the validated winning ticket
for that prize upon presentation of proper identication. When paying
a prize of $600 or more, the Texas Lottery shall le the appropriate
income reporting form with the Internal Revenue Service (IRS) and
shall withhold federal income tax at a rate set by the IRS if required. In
the event that the claim is not validated by the Texas Lottery, the claim
shall be denied and the claimant shall be notied promptly.
C. As an alternative method of claiming a "24 CARAT CASH" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Ofce Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notied promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufcient amount from the winnings of a person who has
been nally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General;
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benet granted in error under the food stamp pro-
gram or the program of nancial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specied in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a nal determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benet of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "24
CARAT CASH" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "24 CARAT CASH" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specied in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
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B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
10,080,000 tickets in the Instant Game No. 743. The approximate
number and value of prizes in the game are as follows:
A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 743 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 743, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
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Instant Game Number 749 "Jack Frost"
1.0 Name and Style of Game.
A. The name of Instant Game No. 749 is "JACK FROST". The play
style is "beat score with doubler".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 749 shall be $3.00 per ticket.
1.2 Denitions in Instant Game No. 749.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each
Play Symbol is printed in Symbol font in black ink in positive ex-
cept for dual-image games. The possible black play symbols are: 4
CARD SYMBOL, 5 CARD SYMBOL, 6 CARD SYMBOL, 7 CARD
SYMBOL, 8 CARD SYMBOL, 9 CARD SYMBOL, 10 CARD SYM-
BOL, J CARD SYMBOL, Q CARD SYMBOL, K CARD SYMBOL,
A CARD SYMBOL, 17, 18, 19, 20, $1.00, $2.00, $3.00, $4.00, $5.00,
$8.00, $10.00, $15.00, $20.00, $35.00, $100, $350, $3,500 or $35.000.
D. Play Symbol Caption - The printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
veries each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
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Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅ , which will
only appear on low-tier winners and will always have a slash through
it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.
G. Low-Tier Prize - A prize of $3.00, $5.00, $8.00, $10.00 or $20.00.
H. Mid-Tier Prize - A prize of $35.00, $45.00, $100 or $350.
I. High-Tier Prize - A prize of $3,500 or $35,000.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (749), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 125 within each pack. The format will be: 749-0000001-001.
L. Pack - A pack of "JACK FROST" Instant Game tickets contains
125 tickets, packed in plastic shrink-wrapping and fanfolded in pages
of one (1). There will be two (2) fanfold congurations for this game.
Conguration A will show the front of ticket 001 and the back of ticket
125. Conguration B will show the back of ticket 001 and the front of
ticket 125.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"JACK FROST" Instant Game No. 749 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "JACK FROST" Instant Game is determined once
the latex on the ticket is scratched off to expose 26 (twenty-six) Play
Symbols. If the total of any HAND beats the DEALER’S TOTAL play
symbol on the same table, the player wins the prize shown for that
HAND. If a player gets Blackjack (21) play symbol, the player wins
DOUBLE the prize for that HAND. A = 11; J, Q, K = 10. No portion
of the display printing nor any extraneous matter whatsoever shall be
usable or playable as a part of the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 26 (twenty-six) Play Symbols must appear under the latex
overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specied, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on le at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly 26
(twenty-six) Play Symbols under the latex overprint on the front portion
of the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 26 (twenty-six) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures;
17. Each of the 26 (twenty-six) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on le at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on le at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on le at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on le at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any condential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
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played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. No three or more matching non-winning prize symbols on a ticket.
B. Consecutive non-winning tickets will not have identical play data,
spot for spot.
C. Non-winning prize symbols will not match a winning prize symbol
on a ticket.
D. No HAND will contain two aces.
E. No HAND will total less than 14.
F. No ties between a HAND total and the DEALER’S TOTAL within
a TABLE.
G. The doubler feature BlackJack (21) will only appear as dictated by
the prize structure and will be approximately evenly split between the
two TABLES.
H. The doubler feature BlackJack (21) will never appear more than
once within a TABLE.
I. No duplicate non-winning prize symbols within a TABLE.
J. No duplicate non-winning HANDS in any order within a TABLE.
K. No duplicate DEALER’S TOTAL play symbols on a ticket.
L. Non-winning prize symbols will never be the same as the winning
prize symbol(s) within a TABLE.
M. No duplicate TABLES on a ticket.
2.3 Procedure for Claiming Prizes.
A. To claim a "JACK FROST" Instant Game prize of $3.00, $5.00,
$8.00, $10.00, $20.00, $35.00, $45.00, $100 or $350, a claimant shall
sign the back of the ticket in the space designated on the ticket and
present the winning ticket to any Texas Lottery Retailer. The Texas
Lottery Retailer shall verify the claim and, if valid, and upon presen-
tation of proper identication, make payment of the amount due the
claimant and physically void the ticket; provided that the Texas Lot-
tery Retailer may, but is not, in some cases, required to pay a $35.00,
$45.00, $100 or $350 ticket. In the event the Texas Lottery Retailer
cannot verify the claim, the Texas Lottery Retailer shall provide the
claimant with a claim form and instruct the claimant on how to le a
claim with the Texas Lottery. If the claim is validated by the Texas
Lottery, a check shall be forwarded to the claimant in the amount due.
In the event the claim is not validated, the claim shall be denied and
the claimant shall be notied promptly. A claimant may also claim any
of the above prizes under the procedure described in Section 2.3.B and
Section 2.3.C of these Game Procedures.
B. To claim a "JACK FROST" Instant Game prize of $3,500 or
$35,000, the claimant must sign the winning ticket and present it at
one of the Texas Lottery’s Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identication.
When paying a prize of $600 or more, the Texas Lottery shall le the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal income tax at a rate set by the IRS
if required. In the event that the claim is not validated by the Texas
Lottery, the claim shall be denied and the claimant shall be notied
promptly.
C. As an alternative method of claiming a "JACK FROST" Instant
Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Ofce Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notied promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufcient amount from the winnings of a person who has
been nally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General;
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benet granted in error under the food stamp pro-
gram or the program of nancial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specied in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a nal determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benet of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "JACK
FROST" Instant Game, the Texas Lottery shall deliver to an adult mem-
ber of the minor’s family or the minor’s guardian a check or warrant in
the amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "JACK FROST" Instant Game, the Texas Lot-
tery shall deposit the amount of the prize in a custodial bank account,
with an adult member of the minor’s family or the minor’s guardian
serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specied in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
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3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
6,000,000 tickets in the Instant Game No. 749. The approximate num-
ber and value of prizes in the game are as follows:
A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 749 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 749, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and





Filed: August 16, 2006
Instant Game Number 751 "Extreme Frosty"
1.0 Name and Style of Game.
A. The name of Instant Game No. 751 is "EXTREME FROSTY". The
play style is "match 3 of 6".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 751 shall be $1.00 per ticket.
1.2 Denitions in Instant Game No. 751.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: $1.00, $2.00,
$3.00, $5.00, $10.00, $20.00, $30.00, $300 and $$ SYMBOL.
D. Play Symbol Caption - the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
veries each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅ , which will
only appear on low-tier winners and will always have a slash through
it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.
G. Low-Tier Prize - A prize of $1.00, $2.00, $3.00, $5.00, $10.00 or
$20.00.
H. Mid-Tier Prize - A prize of $30.00 or $300.
I. Bar Code - A 22 (twenty-two) character interleaved two (2) of ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
J. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (751), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 250 within each pack. The format will be: 751-0000001-001.
K. Pack - A pack of "EXTREME FROSTY" Instant Game tickets con-
tains 250 tickets, packed in plastic shrink-wrapping and fanfolded in
pages of ve (5). Tickets 001 and 005 will be on the top page; ticket
006 and 010 on the next page; etc.; and tickets 246 and 250 will be on
the last page with backs exposed. Ticket 001 will be folded over so the
front of ticket 001 and 010 will be exposed.
L. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
M. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"EXTREME FROSTY" Instant Game No. 751 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "EXTREME FROSTY" Instant Game is determined
once the latex on the ticket is scratched off to expose 6 (six) Play Sym-
bols. If a player reveals 3 matching dollar amounts, the player wins
that amount. If a player reveals 2 matching dollar amounts and a "$$"
symbol, the player wins double that amount. No portion of the dis-
play printing nor any extraneous matter whatsoever shall be usable or
playable as a part of the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
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1. Exactly 6 (six) Play Symbols must appear under the latex overprint
on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specied, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on le at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly 6
(six) Play Symbols under the latex overprint on the front portion of
the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 6 (six) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures.
17. Each of the 6 (six) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
le at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on le at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on le at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on le at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any condential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets will not have identical play data,
spot for spot.
B. No four or more matching play symbols on a ticket.
C. No more than 2 pairs of matching play symbols on a ticket.
D. The doubler symbol "$$" will only appear on winning tickets as
dictated by the prize structure.
E. When the doubler symbol "$$" appears, there will only be one pair
of matching play symbols on the ticket.
2.3 Procedure for Claiming Prizes.
A. To claim a "EXTREME FROSTY" Instant Game prize of $1.00,
$2.00, $3.00, $5.00, $10.00, $20.00, $30.00 or $300, a claimant shall
sign the back of the ticket in the space designated on the ticket and
present the winning ticket to any Texas Lottery Retailer. The Texas
Lottery Retailer shall verify the claim and, if valid, and upon presen-
tation of proper identication, make payment of the amount due the
claimant and physically void the ticket; provided that the Texas Lot-
tery Retailer may, but is not, in some cases, required to pay a $30.00
or $300 ticket. In the event the Texas Lottery Retailer cannot verify
the claim, the Texas Lottery Retailer shall provide the claimant with
a claim form and instruct the claimant on how to le a claim with the
Texas Lottery. If the claim is validated by the Texas Lottery, a check
shall be forwarded to the claimant in the amount due. In the event
the claim is not validated, the claim shall be denied and the claimant
shall be notied promptly. A claimant may also claim any of the above
prizes under the procedure described in Section 2.3.B and Section 2.3.C
of these Game Procedures.
B. As an alternative method of claiming a "EXTREME FROSTY" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Ofce Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notied promptly.
C. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufcient amount from the winnings of a person who has
been nally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General; or
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benet granted in error under the food stamp pro-
gram or the program of nancial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
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E. If a person is indebted or owes delinquent taxes to the State, other
than those specied in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a nal determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benet of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "EX-
TREME FROSTY" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "EXTREME FROSTY" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specied in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
14,160,000 tickets in the Instant Game No. 751. The approximate
number and value of prizes in the game are as follows:
A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 751 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 751, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all nal decisions of the Executive Director.
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Texas Public Finance Authority
Notice of Public Hearing
KIPP, Inc. Education Revenue Bonds, Series 2006A
(Issued by the Texas Public Finance Authority Charter School Fi-
nance Corporation)
Notice is hereby given of a public hearing to be held on behalf of
the Texas Public Finance Authority Charter School Finance Corpo-
ration on Monday, September 11, 2006 at 12:00 noon in the Confer-
ence Room, Suite 411 at the Texas Public Finance Authority, William
P. Clements State Ofce Building, 300 W. 15th Street, Austin, Texas,
78701 with respect to the captioned bonds (the "Bonds") to be issued
in a principal amount not to exceed $36,000,000 by the Texas Public
Finance Authority Charter School Finance Corporation. The proceeds
of the Bonds will be loaned to KIPP, Inc., a Texas non-prot corpo-
ration (the "School") for the following purposes: (a) renancing and
nancing certain costs for the acquisition of land, site improvements,
design, construction, renovation, and/or equipment of educational fa-
cilities, all located at the KIPP Way School campus of the School at
10711 KIPP Way, Houston, Texas 77099, (b) nancing and reimburs-
ing certain costs for the construction, renovation and/or equipment of
educational facilities, including an approximately 69,700 square foot
educational building, all located at the Shine Academy of the School at
10711 KIPP Way, Houston, Texas 77099, (c) nancing certain costs for
the acquisition of approximately 21.1186 acres of land at the southwest
corner of the intersection of Des Jardines Street and Lawndale Street,
Houston, Texas, including land located at 5400 and 5402 Lawndale
Street, Houston, Texas (d) renancing and reimbursing certain costs
for the acquisition of approximately 53.095 acres of land located on the
west line of Scott Street, south of Airport Boulevard and near or along
South Acres, including land located at 3730 South Acres, in Houston,
Texas, (e) funding a debt service reserve fund or the purchase of a Re-
serve Fund Surety Policy and capitalized interest and (f) paying a por-
tion of the costs of issuance of the Bonds. The initial and exclusive
operator of the project and the educational facilities is and will be the
School.
The public hearing will be conducted by Judith Porras, General Coun-
sel of the Texas Public Finance Authority, or her designee (the "Hearing
Ofcer"). All interested persons are invited to attend such public hear-
ing to express their views with respect to the above-described project
and the Bonds. Questions or requests for additional information may
be directed to the Hearing Ofcer (telephone: (512) 463-5681). Any
interested persons unable to attend the hearing may submit their views
in writing to the Hearing Ofcer prior to the date scheduled for the
hearing. This notice is published and the hearing is to be held in sat-
isfaction of the requirements of Section 147(f) of the Internal Revenue




Texas Public Finance Authority
Filed: August 16, 2006
Public Utility Commission of Texas
Announcement of Application for Amendment to a
State-Issued Certicate of Franchise Authority
The Public Utility Commission of Texas received an application on Au-
gust 10, 2006, to amend a state-issued certicate of franchise authority
(CFA), pursuant to §§66.001 - 66.016 of the Public Utility Regulatory
Act (PURA). A summary of the application follows.
Project Title and Number: Application of Texas and Kansas City Ca-
ble Partner, L.P. d/b/a Time Warner Cable to Amend its State-Issued
Certicate of Franchise Authority, Project Number 33058 before the
Public Utility Commission of Texas.
Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll





Public Utility Commission of Texas
Filed: August 15, 2006
Announcement of Application for Amendment to a
State-Issued Certicate of Franchise Authority
The Public Utility Commission of Texas received an application on Au-
gust 11, 2006, to amend a state-issued certicate of franchise authority
(CFA), pursuant to §§66.001 - 66.016 of the Public Utility Regulatory
Act (PURA). A summary of the application follows.
Project Title and Number: Application of Texas and Kansas City Ca-
ble Partner, L.P. d/b/a Time Warner Cable to Amend its State-Issued
Certicate of Franchise Authority, Project Number 33063 before the
Public Utility Commission of Texas.
Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll





Public Utility Commission of Texas
Filed: August 15, 2006
Announcement of Application for Amendment to a
State-Issued Certicate of Franchise Authority
The Public Utility Commission of Texas received an application on Au-
gust 9, 2006, to amend a state-issued certicate of franchise authority
(CFA), pursuant to §§66.001 - 66.016 of the Public Utility Regulatory
Act (PURA). A summary of the application follows.
Project Title and Number: Application of Etan Industries, Inc. d/b/a
CMA Communications to Amend its State-Issued Certicate of Fran-
chise Authority, Project Number 33056 before the Public Utility Com-
mission of Texas.
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Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll





Public Utility Commission of Texas
Filed: August 15, 2006
Notice of Application for Amendment to Certicated Service
Area Boundary
Notice is given to the public of an application led on August 11, 2006,
with the Public Utility Commission of Texas, for an amendment to a
certicated service area boundary in Parker County, Texas.
Docket Style and Number: Application of AT&T Texas to Amend
Certicate of Convenience and Necessity to Modify the Service Area
Boundaries of Lake Worth Zone (AT&T Texas) and the Azle Exchange
(Verizon). Docket Number 33067.
The Application: The minor boundary amendment is being led to
realign the boundary between AT&T’s Lake Worth Zone of the Fort
Worth Metropolitan exchange and Verizon Southwest’s (Verizon) Azle
exchange to allow AT&T Texas to serve the entire new Pecan Valley
subdivision development. Verizon has provided a letter of concurrence
endorsing this proposed change.
Persons wishing to comment on the action sought or intervene should
contact the Public Utility Commission of Texas by September 1, 2006,
by mail at P. O. Box 13326, Austin, Texas 78711-3326, or by phone at
(512) 936-7120 or toll-free at 1-888-782-8477. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-735-




Public Utility Commission of Texas
Filed: August 15, 2006
Notice of Application for Designation as an Eligible
Telecommunications Carrier and Eligible Telecommunications
Provider Pursuant to P.U.C. Substantive Rule §26.418 and
§26.417
Notice is given to the public of an application led with the Public
Utility Commission of Texas on August 11, 2006, for designation as
an eligible telecommunications carrier (ETC) and eligible telecommu-
nications provider (ETP) pursuant to P.U.C. Substantive Rule §26.418
and §26.417, respectively.
Docket Title and Number: Application of TerraCom, Inc. d/b/a Texas
TerraCom for Designation as an Eligible Telecommunications Carrier
and as an Eligible Telecommunications Provider. Docket Number
33061.
The Application: The company is requesting ETC/ETP designation
in order to be eligible to receive federal and state universal service
funding to assist it in providing universal service in Texas. Pursuant
to 47 U.S.C. §214(e), the commission, either upon its own motion or
upon request, shall designate qualifying common carriers as ETCs and
ETPs for service areas set forth by the commission. TerraCom, Inc.
d/b/a Texas TerraCom seeks ETC/ETP designation in all wire centers
within the entire Texas service territory of AT&T Texas appended to
the Application as Attachment B. The Company holds Service Provider
Certicate of Operating Authority Number 60758.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than September 14, 2006. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136 or toll free at 1-800-735-2989. All




Public Utility Commission of Texas
Filed: August 15, 2006
Notice of Application for Service Provider Certicate of
Operating Authority
Notice is given to the public of the ling with the Public Utility Com-
mission of Texas (commission) of an application on August 8, 2006, for
a service provider certicate of operating authority (SPCOA), pursuant
to §§54.151 - 54.156 of the Public Utility Regulatory Act (PURA). A
summary of the application follows.
Docket Title and Number: Application of InteraTel, LLC for a Service
Provider Certicate of Operating Authority, Docket Number 33054 be-
fore the Public Utility Commission of Texas.
Applicant intends to provide plain old telephone service and long dis-
tance services.
Applicant’s requested SPCOA geographic area includes the entire State
of Texas.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P. O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than August 30, 2006. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-




Public Utility Commission of Texas
Filed: August 10, 2006
Public Notice of Workshop on Demand-Response Programs
in the ERCOT Market
The staff of the Public Utility Commission of Texas (commission) will
hold a workshop regarding Demand-Response Programs in the ER-
COT Market on Friday, September 15, 2006, at 9:30 a.m. in Room
1-111, located on the 1st oor of the William B. Travis Building, 1701
North Congress Avenue, Austin, Texas 78701. Project Number 32853,
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Evaluation of Demand-Response Programs in the Competitive Electric
Market, has been established for this proceeding.
Questions concerning the workshop or this notice should be referred
to Shawnee Claiborn-Pinto, Electric Industry Oversight Division, 512-
936-7388. Hearing and speech-impaired individuals with text tele-




Public Utility Commission of Texas
Filed: August 15, 2006
Public Notice of Workshop on Electric Bill Payment History
Databases, Pursuant to HB 412, 79th Legislative Session
The staff of the Public Utility Commission of Texas (commission) will
hold a workshop regarding electric bill payment history databases, on
Wednesday, September, 20, 2006, at 9:00 a.m. CPT in the Commis-
sioners’ Hearing Room, located on the 7th oor of the William B.
Travis Building, 1701 North Congress Avenue, Austin, Texas 78701.
Project Number 33038, Project to Consider the Merits of Customer
Electric Bill Payment History Databases Pursuant to HB 412, has been
established for this proceeding. The purpose of this workshop is to ob-
tain information and discuss the merits of both voluntary and manda-
tory databases that may be used to determine whether a customer has a
satisfactory electric bill payment history. This workshop is being con-
ducted pursuant to the requirements of House Bill 412, approved during
the 79th Legislative Session. Commission staff plans to use the infor-
mation discussed in this workshop in drafting its report to the governor,
the lieutenant governor, and the speaker of the House of Representa-
tives, as required by HB 412.
Parties interested in making a short presentation during the workshop
on the merits of voluntary or mandatory electric bill payment history
databases, should contact Lauren Damen, Senior Retail Market Ana-
lyst, Electric Division, (512) 936-7401, lauren.damen@puc.state.tx.us,
by Thursday, September 14, 2006.
Questions concerning the workshop or this notice should be referred
to Lauren Damen, Senior Retail Market Analyst, Electric Division,
(512) 936-7401, lauren.damen@puc.state.tx.us. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the com-




Public Utility Commission of Texas
Filed: August 15, 2006
Texas Racing Commission
Notice of Horsemen’s Organization Registration Deadline
The Executive Secretary for the Texas Racing Commission has estab-
lished September 15, 2006 as the deadline for ling a request for recog-
nition as the horsemen’s representative organization. The Texas Racing
Act, Texas Civil Statutes, Art. 179e §3.13 authorizes the Commission
to recognize an organization to represent a segment of the racing in-
dustry, such as owners, breeders, trainers, or other persons involved in
the racing industry.
In 16 Texas Administrative Code §309.299, the Commission has
adopted criteria for being recognized as an organization to repre-
sent horse owners and trainers. To be eligible for recognition as a
horsemen’s representative organization, each ofcer and director of
the organization during the two-year term of the recognition must be
licensed by the Commission as an owner or trainer. Other recognition
criteria include the experience and qualications of the organiza-
tion’s directors, executive ofcers, and management personnel, the
organization’s benevolence programs, and the degree to which the or-
ganization’s membership represents a fair and equitable cross-section
of the horse owners and trainers participating at each of the racetracks
in this state.
An organization recognized under 16 Texas Administrative Code
§309.299 has a variety of responsibilities, including negotiation with
licensed racetracks regarding the racetracks’ live racing programs.
The organization is subject to audit by the Texas Racing Commission.
To request recognition, an organization must le a written request on
a form prescribed by the Executive Secretary. To obtain a copy of the
form, interested persons should contact Gloria Giberson, Texas Rac-
ing Commission, P.O. Box 12080, Austin, Texas 78711-2080, (512)
833-6699, FAX (512) 833-6907. For more information, contact Mark
Fenner, General Counsel, Texas Racing Commission, P.O. Box 12080,





Filed: August 14, 2006
Texas Residential Construction Commission
Notice of Application for Designation as a "Texas Star Builder"
The commission adopted rules regarding the procedures for designa-
tion as a "Texas Star Builder" at 10 TAC §303.300. The rules were
adopted pursuant to §416.011, Property Code (Act effective Sept. 1,
2003), which provides that the commission shall establish rules and
procedures through which a builder can be designated as a "Texas Star
Builder." The commission rules for application for designation can be
found on the commission’s website at www.trcc.state.tx.us 10 TAC
§303.300(i)(2) requires the commission to publish in the Texas Register
notice of the application of each person seeking to become designated
as a "Texas Star Builder" registered under this subchapter. The com-
mission will accept public comment on each application for twenty-one
(21) days after the date of publication of the notice. Information pro-
vided in response to this notice will be utilized in evaluating the ap-
plicants for approval. The Texas Star Builder designation requires
that a builder or remodeler demonstrate that its education, experience
and commitment to professionalism sets the builder or remodeler apart
from its peers and offers some assurance to its customers that its qual-
ity of service and construction will be above average.
Pursuant to 10 TAC §303.300(i)(2) the commission hereby notices the
application for designation as a "Texas Star Builder" of:
Elite Custom Homes, Inc., 204 Bedford Euless Road, Ste A, Hurst,
Texas 76053. Elite Custom Homes, Inc. holds TRCC builder registra-
tion #2810. The applicant’s registered agent is Jeana Crow.
Interested persons may send written comments regarding this applica-
tion to Susan K. Durso, General Counsel, The Texas Residential Con-
struction Commission, P.O. Box 13144, Austin, TX 78711-3144. Com-
ments regarding this application will be accepted for twenty-one days
following the date of publication of this notice in the Texas Register.
Thereafter, the comments will not be considered as timely led.




Texas Residential Construction Commission
Filed: August 11, 2006
Texas Department of Transportation
Notice of Public Hearing - Non-Radioactive Hazardous
Materials Routes
In accordance with 43 TAC §25.103(g), the Texas Department of
Transportation will hold a public hearing to receive comments on a
proposal received from the Galveston County Local Emergency Plan-
ning Committee (LEPC) to remove certain segments of highway in
Galveston county as designated Non-Radioactive Hazardous Materials
(NRHM) routes. The roads proposed for removal from the designated
NRHM route include the segment of FM 646 from Interstate 45 to
State Highway 6, and the portion of FM 517 west of FM 646 to the
League City/Dickenson city boundary in Galveston County.
The hearing will be held at 9:00 a.m. on Monday, September 25, 2006,
at the following location:
Texas Department of Transportation
Dewitt C. Greer State Highway Building
125 East 11th Street
First Floor Hearing Room
Austin, Texas 78701
All interested citizens are invited to attend the hearing and to provide
input. Those desiring to make ofcial comments may register starting
at 8:30 a.m. Oral and written comments may be presented at the public
hearing or written comments may be submitted by regular postal mail
during the 30-day public comment period. Written comments may be
submitted to Mr. Carlos A. Lopez, P.E., Director, Trafc Operations
Division, Texas Department of Transportation, 125 East 11th Street,
Austin, Texas 78701. The deadline for receipt of written comments is
5:00 p.m. September 29, 2006.
Persons with disabilities who plan to attend the public hearing and who
may need auxiliary aids or services such as interpreters for persons
who are deaf or hearing impaired, readers, large print, or Braille, are
requested to contact Randall Dillard, Director, Public Information Of-
ce, 125 East 11th Street, Austin, Texas 78701-2483, (512) 463-8588
at least two business days prior to the hearing so that appropriate ar-




Texas Department of Transportation
Filed: August 16, 2006
31 TexReg 7060 August 25, 2006 Texas Register
How to Use the Texas Register
Information Available: The 14 sections of the Texas
Register represent various facets of state government.
Documents contained within them include:
Governor - Appointments, executive orders, and
proclamations.
Attorney General - summaries of requests for opinions,
opinions, and open records decisions.
Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for
opinions and opinions.
Emergency Rules- sections adopted by state agencies on
an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.
Adopted Rules - sections adopted following public
comment period.
Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.
Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.
Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.
Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from
one state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.
In Addition - miscellaneous information required to be
published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules
review.
Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.
How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 30 (2005) is cited
as follows: 30 TexReg 2402.
In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “30
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 30
TexReg 3.”
How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.
Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For website subscription information, call
the Texas Register at (800) 226-7199.
Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation
of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.
The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into
which the agencies are grouped as a matter of convenience.
Each Part represents an individual state agency.
The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).













31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation
How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15: 1 indicates the title under which the agency
appears in the Texas Administrative Code; TAC stands for the
Texas Administrative Code; §27.15 is the section number of
the rule (27 indicates that the section is under Chapter 27 of
Title 1; 15 represents the individual section within the chapter).
How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 21, April 15,
July 8, and October 7, 2005). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.
TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar year).
